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INTRODUCTION


Our constitutional system is headed for a historic confrontation. As in the 1930s, the elected branches of the federal government face an immediate crisis—then the Depression, now the economic devastation wrought by a pandemic—that has laid bare and exacerbated a slower-burning crisis of growing economic and political inequality. Most Americans understand, if sometimes in an inchoate way, that this crisis of inequality threatens our democracy. When too much economic and political power is concentrated in too few hands, what you have is not democracy but oligarchy. Prominent voices now speak openly of oligarchy in this country.1 Yet it remains possible to change course—to reshape the nation’s political economy and disperse economic and political power more broadly among all the people.

As we write these words, liberals and progressives in the elected branches of the federal government are beginning to do this work. They hope to enact measures to distribute both wealth and political power more broadly among all the people: more decent jobs, public investment, and social insurance; more clout for ordinary Americans in politics and in the labor market; more taxing and breaking up concentrated wealth. But as in the 1930s, liberal and progressive lawmakers confront a very conservative federal judiciary that is deeply hostile to exactly this sort of legislation. It is a judiciary put in place by a political party with a weakening grip on power, but a growing determination to thwart legislation and sustain minority rule by translating its vision of political economy into constitutional law.2

The phrase “political economy” is essential for understanding the present crisis. It is an old way of thinking that is becoming new again. Before the twentieth-century rise of economics as a discipline, thinkers as varied as Adam Smith, John Stuart Mill, and Karl Marx understood economics and politics as inseparable. These “political economists” studied such subjects as wages, prices, labor and capital, the distribution of wealth, and the distribution of political power. They observed how political decisions shape and constitute market and property relations and thereby shape the distribution of wealth and power—and they observed how economic relations and economic power shape politics. As long as political economy flourished, Americans of all political stripes viewed and argued about the Constitution through a political-economy lens and the political economy through a constitutional lens. In the twentieth century, economics supplanted political economy.3 It aspired to a more scientific, technocratic approach and a narrower focus: It sidelined questions about the distribution of wealth and political power. Twentieth-century liberals gradually embraced the technocratic promise of economics and abandoned their traditions of political economy—although conservatives never did.4

Confronting the present crisis will require liberals and progressives to reclaim many of their older arguments about political economy and enact policies and laws that implement them. This is work for the elected branches. Much of the work is federal legislation. And nearly all of it is vulnerable to constitutional attack by an emboldened conservative political and legal movement that aims, as its predecessors did a century ago, to elevate an anti-redistributive vision of political economy into constitutional arguments to be enforced in court.

In the looming constitutional confrontation, the democratically elected branches have some tools and methods of their own, which they can and likely will use to challenge, defy, or threaten the courts, pushing back against judges’ constitutional and statutory claims.5 But in the name of what? General theories of democracy? A broad vision of congressional power? Precedent and stare decisis, to protect old holdings won in prior rounds of this same conflict, such as the battle over the New Deal? There is room for all these arguments, although each has real limitations. But there is also something else. There is an American tradition of constitutional argument that directly addresses the central problems of oligarchy and inequality we now face. That tradition is the subject of this book.

Throughout the nineteenth and early twentieth centuries, generations of reformers argued that America was becoming a society with a “moneyed aristocracy” or a “ruling class”—an “oligarchy,” not a republic. These reformers were making constitutional claims. For them, circumstances resembling America’s today, in which too much economic and political power is concentrated in the hands of the few, posed not just an economic, social, or political problem, but a constitutional problem.

We call this tradition the democracy-of-opportunity tradition. It is as old as the republic itself. But we take the name from President Franklin Roosevelt, who argued that it was a constitutional necessity to overthrow the “economic royalists” and build a “democracy of opportunity” for all Americans in the economic and the political spheres.6 Arguments in the democracy-of-opportunity tradition hold, broadly, that we cannot keep our constitutional democracy—our “republican form of government”—without (1) restraints against oligarchy and (2) a political economy that sustains a robust middle class, open and broad enough to accommodate everyone. The most important and compelling arguments in this tradition hold that (3) a constitutional principle of inclusion—across lines such as race and sex—is inseparable from the first two requirements, and equally necessary for sustaining the political economy that republican government demands.7


Constitutional Politics

Building that kind of political economy requires legislation. That is exactly what advocates working in the democracy-of-opportunity tradition argued the Constitution demanded. They held that the Constitution imposed affirmative obligations on all branches of government, but especially on the elected branches, to pass and implement the legislation needed to enforce the Constitution. Often, they insisted, the most important role for courts was to get out of the way of such legislation. Many Americans today view the Constitution as essentially a set of limits on government, enforced almost exclusively by courts. This book argues that it is time to reclaim a different way of thinking about the Constitution—one that made the democracy-of-opportunity tradition possible.

Recovering this tradition involves recovering a different understanding of what a constitutional claim is—what it sounds like, to whom it is addressed, and how it relates to politics. It is conventional today, especially among liberals, to assume that the only real constitutional claims are the ones enforceable in court. From that perspective, constitutional claims are political conversation-stoppers; they constrain and set the boundaries of politics.

One of the core aims of this book is to help readers see beyond those assumptions. Americans making arguments in the democracy-of-opportunity tradition, through most of American history, did not view their constitutional arguments (or for that matter, those of their opponents) as outside constraints on democratic politics. Instead, they were the substance of democratic constitutional politics. The participants in these debates often argued about the affirmative constitutional duties of legislatures and executives. They saw that the political branches were crucial fora in which constitutional conflicts and deliberations unfolded. Far from being conversation-stoppers, constitutional claims were central to great national political debates about the relationship between the Constitution and the nation’s economic and political life.8

Why have arguments about the Constitution played this special role in our politics? Although any answer to this question is necessarily speculative, we think the best answer goes something like this. Constitutional politics is how generations of Americans championed and challenged major, structural economic reforms. It is also one of the central ways Americans forged and fought about national identity. In Europe and elsewhere, when nation making got underway in the eighteenth and nineteenth centuries, national belonging was built on ideas of common descent and shared origins. But in the United States, the felt attachments and ideology that were coming to be called nationalism remained more grounded in the liberal republican precepts that animated the American Revolution. Those attachments became bound up with the very legal texts on which the state rested.9 America, the nation—“We, the People”—was felt to be constituted and defined by law. What else bound such a disparate nation together and explained its solidarity? Unusually among constitutions, ours became a deep root of national identity.10 No matter their ancestry, shared loyalty to this ongoing experiment in self-rule bound citizens together as a nation.11 Freely given consent to the laws and Constitution of the new republic made them members of “We, the People.” With the Constitution playing this role in our national story, it is hardly surprising that many people with rival views on fundamental questions about the direction of the nation’s political economy and much else have worked to ground their views in arguments about the Constitution.

In truth, the United States was never all that exceptional. Alongside the liberal, consent-based account of national belonging was always a rival descent-based account that defined the nation in racial and ethnic terms. It held that only white people (or some subset thereof) were real Americans.12 This account remains active today in the far-right precincts of national politics, declaring that America is a nation constituted by and for white men, and calling for its restoration. For much of American history, this racist vision of a white republic undergirded policies of exclusion, subordination, and oppression of Blacks, Asians, Latinos, and Native Americans—and grounded these policies in a vision of the Constitution.13 It turns out to have played a larger role in the politics of recent decades than many of us thought.14

The Reconstruction Amendments wrote into the text of the Constitution that the national community includes people of color. That change was honored mostly in the breach until the Second Reconstruction in the mid-twentieth century powerfully advanced the promises of these amendments through statutes building out this constitutional principle of inclusion. Today, the principle of inclusion is one that the vast majority of Americans endorse—but they disagree, often bitterly, about what it entails. Those disagreements, we will suggest, are closely bound up with a different but equally fundamental question: What kind of national community—what kind of social, political, and economic order—does the Constitution promise to secure for all its members?

In a series of pitched battles in constitutional politics, from the founding era through the New Deal, advocates working in the democracy-of-opportunity tradition squared off against a series of rival traditions with different answers to this question. In these debates, all sides shared an understanding that the guarantees of the Constitution are inextricable from the structure of our economic and political life. They argued and fought about constitutional political economy.



Constitutional Political Economy

The striking thing about most of the constitutional debates we explore in this book, from the founding era through the New Deal, is that all sides were making arguments about constitutional political economy. Southern proslavery constitutionalism, for instance, had its own well-developed vision of constitutional political economy. So did the advocates of the anti-redistributive, “laissez-faire” constitutional politics that crystallized into Lochnerism a century ago. That constitutional politics helped give shape to the modern conservative account of an America founded on rugged individualism, limited government, and private property. It is an account that continues to inspire citizens, lawmakers, and judges to act boldly on its behalf; it not only resonates with conservative values but helps define them. And it mobilizes the impulse of constitutional patriotism—of keeping faith with the Constitution as a root signifier of national identity.

Missing from our constitutional politics today is a comparably robust progressive account of what kind of community the Constitution promises to secure for all. This was not always so. Past generations of progressives offered an account of national community grounded in the democracy-of-opportunity tradition. They argued that the Constitution promises to build a national community with a democratic rather than oligarchic political economy: one in which all Americans enjoy a decent education, material security, and a genuine opportunity not only to earn a decent livelihood, but to do something with value in their own eyes—and also to engage in the affairs of their community and the larger society. This account, like the conservative one, mobilizes the impulse of constitutional patriotism; it shows how the Constitution can undergird, rather than impede, core commitments to a broad distribution of power and opportunity that progressives see as essential to a democratic society.

There are many close ideological and historical links between the conservative constitutionalism of rugged individualism and limited government and the modern conservative view of racial equality, which is famously thin, formal, and individualistic. One of the themes of this book is that there is a similar fit between the thicker, more substantive liberal and progressive view of what the principle of inclusion demands on behalf of Black Americans and other historically subordinate groups, and the other, forgotten constitutional principles of the democracy-of-opportunity tradition, which aim to thwart oligarchy and maintain a broad, open middle class. In contrast to the anti-redistributive slant of the conservative constitutional vision, the principles at the heart of the democracy-of-opportunity tradition put affirmative distributional duties on government. More than that, this book argues that it is a grave error for progressives to see a clash between a robust constitutional politics of race and sex equality and a constitutional politics of fighting class domination. As a matter of constitutional experience, practically, morally, and even conceptually, it turns out to be impossible to sustain a national commitment to one of these without the other.

To the contemporary ear, this talk of national commitments, ideals, and promises may not sound much like talk of the Constitution. Broad principles of constitutional political economy may instead seem to be drawing on what the legal scholar Cass Sunstein calls “constitutive commitments”: fundamental commitments, constitutive of, or essential to, important aspects of our national identity, yet not to be found in the Constitution.15 But that distinction is anachronistic, as applied to the constitutional thinking of the nineteenth- and early twentieth-century reformers who most interest us in these pages.

Those reformers were interpreting the Constitution as they understood it, and they said so. They offered arguments based on constitutional text and history. They offered arguments based on commitments embodied in the Declaration of Independence. And they offered arguments in what might best be described as a structural mode. The structural mode of constitutional argument familiar to most of us today builds claims about topics such as the separation of powers and federalism on institutional relationships within the political sphere. Structural arguments about constitutional political economy hold that the nation’s constitutional order rests on and presupposes a political-economic order.16 Most arguments about constitutional political economy have a structural core.

Reformers working in the democracy-of-opportunity tradition often argued about what the Constitution “requires.” They meant this in a double sense.17 They made interpretive arguments about what constitutional text or its principles require, using all the familiar modalities of constitutional interpretation. They also made their structural political-economy arguments: They argued that our republican form of government, with its guarantees of equal citizenship, requires a broad middle class and cannot coexist with oligarchy. There can be no republic composed of wage slaves and their overlords. For these reformers, the two forms of argument—interpretive and structural—were deeply intertwined. Today, the structural arguments tend to strike modern readers as policy arguments, not constitutional ones. Some might categorize them as “small c” but not “capital C” constitutional claims. But this way of drawing the boundary around the category of “capital C” constitutional argument is, once again, anachronistic. Advocates of the democracy-of-opportunity tradition and their opponents throughout the long period from the founding through the New Deal disagreed about many things, but they agreed that part of arguing about the Constitution is making claims about what it requires of our political economy.

Reformers working in the democracy-of-opportunity tradition were not engaged only in constitutional interpretation. They also offered constitutional amendments and deep structural reforms to our system of government—many of them successful—at the state and federal levels. All were aimed at protecting what they saw as an underlying constitutional commitment to a democracy of opportunity: a political economy in which power and opportunity are dispersed among the people rather than concentrated in the hands of a few.



Three Strands of a Tradition

The democracy-of-opportunity tradition has three main strands. First, arguments in this tradition are highly attuned to the threat of oligarchy: the danger that, because concentrations of economic and political power are mutually reinforcing, if they become sufficiently extreme, they threaten the Constitution’s democratic foundations. There are several ways to fight this threat. One is to target the mechanisms by which economic and political power are converted into one another, defining these mechanisms as forms of corruption. Another is to build and maintain robust secondary associations, like unions, which can give the many the means of challenging the political and economic dominance of the few. Some arguments in this tradition aim to open new channels of democratic politics that can circumvent the political power of oligarchs and their allies. Others aim to break up concentrations of economic power by defining them as monopolies and subjecting them to legal sanction. We call all these measures the anti-oligarchy strand of the democracy-of-opportunity tradition.

Second, arguments in the democracy-of-opportunity tradition are attuned to how economic opportunities are structured for ordinary Americans. They hold that the roads to a middle-class life—a middle-class standard of living—must be broad enough to accommodate everyone. That way, the economy will reliably produce the mass middle class that is the social and economic base of republican government—and a structural condition for fair access to opportunity.18

“Middle class” in this tradition is not defined by reference to who is above or below. Instead, the term denotes a set of social baselines, which reformers throughout this book describe variously as an “American standard” of material comfort and security, along with the wherewithal and opportunities to make a life with value in one’s own eyes. The more Americans who can reach such a standard—in objective terms and from their own point of view19—the better. There must be ample room and opportunity for all. The danger is in the other direction: If the middle class shrinks too much, republican government becomes impossible.

The policy implications of these first two strands of the tradition change dramatically over time as the structure of the American economy changes. The initial endowments and opportunities a person needs in order to reach a middle-class standard of living are not the same in an agrarian republic as in an industrial or postindustrial one. Combatting oligarchy also has a very different meaning when the target is plantation feudalism than when the target is industrial robber baron plutocracy. Some early advocates of a democracy of opportunity imagined that these first two principles could be achieved through means such as breaking up large landed estates and limiting government so that it could not grant monopolies or other favors that promoted the accumulation of unequal wealth. By the late nineteenth century, advocates of a democracy of opportunity began to advocate redistributive policies such as the modern income tax, labor laws, and systems of social insurance. Their opponents, in turn, developed a vision of constitutional political economy centered on opposition to redistribution. The economic circumstances change, but these first two democratic principles—anti-oligarchy and the need for a broad middle class, open to all—remain clear.

Third, these strands of argument have sometimes been intertwined with a principle of inclusion: that the democracy of opportunity must extend to all the people, across lines of race, and later, sex and other invidious group-based distinctions. This third principle was embraced only fitfully by reformers and advocates in the tradition we are sketching. But at the moment in American history when the principle of inclusion was inscribed into the text of the Constitution—during Reconstruction—it arrived as part of the democracy-of-opportunity tradition. We argue in this book that all three strands together—anti-oligarchy, a broad and open middle class, and inclusion—are necessary to the most coherent version of the democracy-of-opportunity tradition and the only version that is compelling today.

We use the word inclusion to describe this strand because the core idea is to include, on equal terms, those who otherwise would have been excluded from the full range of opportunities the nation offers—in education, employment and occupations, housing, public accommodations, voting and politics, and everywhere that opportunities shape our lives. At that level of abstraction, it is a principle embraced by all sides in modern debates about equal opportunity and constitutional law. Conservative advocates of a thin conception of inclusion frame it in terms of formal equality. Thicker forms of the principle of inclusion have underwritten efforts by courts and lawmakers to restructure important features of our economic, educational, and political systems, with the aim of achieving what President Lyndon Johnson called “equality as a fact and equality as a result” with regard to formerly excluded groups.20 In Johnson’s day, and beyond, those thicker versions of the principle of inclusion often have demanded the attention to the distribution of wealth and social goods that is central to the broader democracy-of-opportunity tradition. These thicker versions of the principle have addressed questions about education policy, the availability of job opportunities, social insurance, access to capital and credit, and a variety of other questions whose answers together determine whether or not members of formerly excluded groups, as well as others, have real, viable paths to the middle class.

At various points in the trajectory of the democracy-of-opportunity tradition, some have tried to build a constitutionalism around the first two principles without the third: a democracy of opportunity for white men only. In fact, it is worse than that. Many of these advocates not only refused to include women and racial others in their democratic vision, they made the subordination of these groups part of their outlook and program. Sometimes this was a strategic matter of making common cause with racists. Some of the most prominent advocates were never anything but racists. But these three principles are not so easily separated. More than once, the fear of racial inclusion has helped drive an anti-egalitarian, antidemocratic politics that defeated the advocates of the democracy-of-opportunity tradition—a dynamic that has been familiar to anyone following American politics in the past fifty years.

What is far less familiar is the opposite story, which we aim to tell in this book: the way the principle of inclusion itself has been bound up in crucial ways—in victory as well as defeat—with the long arc of the democracy-of-opportunity tradition. Abolitionists, Reconstruction Republicans, Gilded Age labor radicals, some important early Populists, some left-leaning Progressives, and many left-leaning New Dealers understood the principle of inclusion, on the basis of race, at least, as a critical component of the democracy-of-opportunity project. The Reconstruction Republicans in particular viewed racial inclusion as fundamentally inextricable from anti-oligarchy, morally and in terms of political economy. This insight turns out to be central to understanding the constitutional project of Reconstruction and the Reconstruction Amendments, as we discuss below.

Today, the principle of inclusion has a seemingly independent life in our constitutional order. Inextricable during Reconstruction from the democracy-of-opportunity tradition, today it lives on, unmoored from that tradition. It is what Americans hear today when anyone speaks of “equal opportunity” in a constitutional register: the project of racial and gender justice and antidiscrimination law. Over the past three-quarters of a century or so, the principle of inclusion has proved remarkably generative. Social movements for sex equality and LGBTQ equality, for example, have made powerful use of this strand of the democracy-of-opportunity tradition.21 But disconnecting this strand from the broader democracy-of-opportunity tradition risks thinning it out in ways that sharply limit its reach.



Tracing the Democracy-of-Opportunity Tradition

The first six chapters of this book trace the trajectory of the democracy-of-opportunity tradition in American constitutional politics. We begin at the beginning. Arguments in this tradition were at the center of the fight over ratifying the Constitution. As we describe in Chapter 1, that fight, at its core, was about the shape of the nation’s emerging political economy. After ratification, rival views about the promise and perils of the framers’ new design for a national constitution almost immediately became rival arguments about how to interpret the Constitution. These arguments underwrote the formation of our first political parties. James Madison and Thomas Jefferson loathed parties, viewing them as illegitimate factions. But they were persuaded that the Constitution depended on a more decentralized, democratic political economy than the nationalized, central-bank-and-patronage-based machine that Alexander Hamilton claimed the Constitution authorized and that he intended to build. In response, Madison and Jefferson created what became the first modern political party, the Democratic-Republican Party (or, later, “the democracy”) to oppose Hamiltonian designs and, in the words of later Democrats, prevent the nation from becoming a “moneyed Oligarchy.”22

Jacksonian Democrats like Congressman John Bell of Tennessee argued that the Constitution required a particular political economy: “I deny … that it is either proper, or consistent with the object of our Government, to promote the growth of the country in wealth, without regard to the manner of its distribution.” “The fundamental principle,” Bell argued, “of the American Governments, local and national,” is “equality of rank, rights, and privileges.… Whatever measure of public policy tends … to destroy the equality of rank and influence among our citizens, is not only opposed to the theory of our Government, but subversive of the fundamental principle upon which it is erected.”23 As we recount in Chapter 2, it was on this constitutional foundation that the Jacksonians built their arguments for hard money, limited government, and free trade. When the Whigs and their allies such as John Quincy Adams argued for opposing policies, such as protectionist tariffs and a more active federal government to advance the “general welfare,” their arguments too sounded in constitutional political economy. Article I’s enumerated powers, they held, were “not only grants of power but trusts to be executed” and “duties to be discharged.” The Constitution not only empowered but required Congress to enact tariffs, because of the opportunity-rich political economy such tariffs would help build.24

By the middle of the nineteenth century, Jacksonians-turned-Republicans were arguing that the Declaration of Independence and the Constitution required a Homestead Act to distribute public lands instead of selling them off to the highest bidder. By the new Republican Party’s constitutional lights, it was “both the right and the imperative duty of Congress to prohibit [Slavery] in the Territories” and parcel the public land into homesteads for “the landless citizen.”25

For the next quarter century, through the Civil War and Reconstruction, Republicans would press the idea of Congress’s affirmative constitutional duties into service for the cause of making “Freedom National,” by remaking the political economy of the South. The Reconstructed Constitution, Radical Republicans would argue, impelled them to dismantle the South’s old plantation-based “ruling and dominant class” with its undying “spirit of oligarchy,” and to redistribute their greatest concentrations of wealth and power to what one Black Union soldier would call the “bottom rails,” from the “top” ones.26 Thus these Republicans brought together for the first time in the mainstream of American political life all three core principles of the democracy-of-opportunity tradition: anti-oligarchy, a broad and open middle class, and inclusion (at least in terms of race). These linked ideas were central to the politics and ideology behind the Thirteenth, Fourteenth, and Fifteenth Amendments.

These amendments took up and repurposed older precepts of the democracy-of-opportunity tradition, including ideas of equal protection, equal rights, and equal opportunities that had operated as safeguards for white workingmen in state constitutions and in the national constitutional discourse of the parties of Andrew Jackson and Abraham Lincoln. As we show in Chapter 3, the Reconstruction Republicans took hold of these ideas and inscribed them for the first time into the text of the national Constitution, in the service of securing a new guarantee of equal rights for those who had been excluded and enslaved. To the Reconstruction Republicans, this new ideal of racial inclusion was deeply enmeshed in the older antebellum discourse of the democracy-of-opportunity tradition. When Senator Charles Sumner of Massachusetts, a leader of the Radical Republicans, first proposed statutory language in Congress envisioning what would eventually become the Fourteenth Amendment, he began this way: “[T]here shall be no Oligarchy, Aristocracy, Caste, or Monopoly invested with peculiar privileges and powers, and there shall be no denial of rights, civil or political, on account of color or race, but all persons shall be equal before the law.”27 When the early women’s movement attempted unsuccessfully to interpret the Reconstruction Amendments to require women’s suffrage, they too framed arguments in terms of an unconstitutional “aristocracy” or “oligarchy of sex.”28

Reconstruction is a case study in the central insight of constitutional political economy with which we began: that economics and politics are inextricably linked, and that a republican constitution requires a republican political economy to sustain it—and vice versa. As the leading Radical Republican on Congress’s Joint Committee on Reconstruction, Thaddeus Stevens, put it, “The whole fabric of southern society must be changed … [i]f the South is ever to be made a safe republic.… How can republican institutions … exist in a mingled community of nabobs and serfs?”29 All sides in the bitter battles of Reconstruction understood this insight, and Reconstruction’s rise and fall bore it out. Violently disenfranchised, ex-slaves could not hold onto their new rights and opportunities in market and property relations; and by the same token, robbed of economic citizenship, denied any real measure of material independence, and rendered dependent serfs of their ex-masters, freedmen found that their political freedom was fatally vulnerable.

From Reconstruction onward through the New Deal, this point would be the constant constitutional refrain of the great movements for economic justice. What FDR would call “equal opportunity in the polling place” was impossible without “equal opportunity in the market place”: Political citizenship was inseparable from social and economic citizenship, and both demanded a broad distribution of wealth and social and economic power.30 There could be no republican form of government, and no democratic Constitution, in a society of economic “servitors” and “despot[s].”31

But the Reconstruction era’s understanding that all three principles—anti-oligarchy, the mass middle class, and inclusion—rise and fall together was short-lived. They had been brought together at the point of the bayonet in the occupied South. In the North, they had rested on an unstable compound of moral idealism and hard-nosed pragmatism. Under the combined pressures of class strife in the North and white supremacist terror in the South, Reconstruction fell apart.32

The Republican Party in the North soon became the party of big business and its brand of economic nationalism. And many erstwhile Radical Republicans were dismayed when Gilded Age labor reformers seized on their old Reconstruction-era vision of a redistributive nation-state with affirmative constitutional duties to argue that the Constitution obliged Congress and state lawmakers to end “wage slavery.” As we show in Chapters 4 and 5, Populist and Progressive reformers and lawmakers took up the democracy-of-opportunity tradition, reworked its ideas and precedents, and put it to use against conservative courts that were striking down maximum hours and minimum wage laws. The reformers argued that, rightly understood, the Constitution not only authorized but demanded these laws, along with legislation to safeguard workers’ constitutional rights to organize, strike, and bargain collectively.33 They argued that the Constitution demanded new taxes and antitrust laws, cooperative ownership of industry, and public ownership of the railroads, among other measures, to counter the powerful new concentrations of economic and political power that were emerging in the Gilded Age. As railroads and other trusts squeezed farmers and small enterprises of their livelihoods—and wielded wildly outsized power over state legislatures and the senators those legislatures sent to Washington—Populists and Progressives dove deep into the materials prior generations had bequeathed them and renewed the democracy-of-opportunity tradition with new initiatives aimed at redistribution, state-building, and structural reform.

Opponents of redistribution and reform also made arguments about constitutional political economy. They argued that a minimum wage and the new national income tax violated the Constitution, because of the kind of political economy such measures advanced: one in which the government takes from some to give to others. All sides in these nineteenth- and early twentieth-century debates agreed that the Constitution spoke to the political economy. The question was what it said.

By the late nineteenth century, the central debates in American politics—not only Reconstruction, but also taxes, monetary policy, labor, railroad transportation, corporate law, and antitrust—were all the subject of major constitutional arguments in which the democracy-of-opportunity tradition squared off against anti-redistributive rivals in a dramatic constitutional class struggle. The Supreme Court was so alarmed by new social movements that it began reading the Constitution to command violent repression of organized labor’s strikes and boycotts, and to gut organized farmers’ legislative victories aimed at regulating the rates railroads charged for shipping goods to market. Judicial condemnation drew Gilded Age reformers into a full-fledged reexamination of the terms on which an industrial economy and a democratic republic could coexist, producing a radical alternative account of the rights of citizens and the powers and duties of national government.

Both sides made arguments from constitutional text, history, and precedent, but the core of both sides’ claims were structural arguments about constitutional political economy. For example, the Populists argued that the rise of the railroads and other trusts amounted to an unconstitutional abdication of sovereignty: Corporations were “private governments” performing “public functions” that usurped the real government’s constitutional authority.34 In the epic struggle over the gold standard, both the goldbugs and their opponents who advocated free silver contended that theirs was “the money of the Constitution.”35 When the Supreme Court struck down the income tax as too redistributive and socialistic for its Constitution, Populists and, later, Progressives made reinstating the income tax—ultimately through constitutional amendment—a centerpiece of their constitutional politics. The Populists and Progressives also embarked on a series of projects of constitutional reform of the political process itself. The new institutions they built—the referendum and ballot initiative, the direct popular election of senators—aimed to shift the political economy of who governed, and on whose behalf, to vindicate an underlying constitutional commitment to eradicating oligarchy and restoring democratic self-rule.

In Chapter 6, we describe how, from the depths of the Great Depression, Franklin Roosevelt’s New Deal rescued capitalism and the Constitution from their conservative guardians. Business elites were patently unable to repair the broken economy, and the courts’ laissez-faire precepts limited government’s power to respond. During Roosevelt’s first term, the federal judiciary continued repressing strikes and striking down reforms, including major New Deal legislation. The president accused big business and the courts of constructing a “new despotism … wrapped … in the robes of legal sanction.”36 A second constitutional class struggle unfolded, but this time, two of the three branches of national government stood on the side of a constitutional vision in the democracy-of-opportunity tradition. Roosevelt declared that the laws the Supreme Court was striking down were part of a new “economic constitutional order”37 composed of government obligations to halt oligarchy and provide citizens with affirmative rights to work, livelihoods, and social insurance. New Dealers argued for this new economic constitutional order on the basis of the Constitution’s Preamble, General Welfare Clause, and Guarantee Clause, and the Reconstruction Amendments. Their arguments set up an epic constitutional confrontation between the democratic branches and the Supreme Court. Roosevelt set out to “save the Constitution from the Court, and the Court from itself”38—and in the end, he prevailed.

But as we will discuss below, the terms of FDR’s victory over the Court, surprisingly, set the stage for progressives and liberals to lose sight of the idea that the first two strands of the democracy-of-opportunity tradition are constitutional principles at all.

Today, there remains broad agreement that it is important to promote opportunity, avoid oligarchy, and build a robust middle class open to all. These ideas are mainstays of American politics. But they no longer sound to liberals and progressives, or indeed to most Americans, like constitutional principles.39 Indeed, from within the current conventions of constitutional discourse it is not obvious what the claim that they are constitutional principles even means. We discuss how and why this happened in Chapters 7 and 8. Much of this book is a work of reconstruction: a work aimed at understanding the shape and texture of the democracy-of-opportunity tradition. Ultimately, the aim of the book is to reckon with the consequences of this tradition’s disappearance—and to explore what is at stake in recovering some version of it as part of our modern understanding of the Constitution.

That is the question we take up in Chapter 9. Readers whose chief interest is the implications of our argument for contemporary constitutional politics may wish to skip ahead and begin with that chapter. Readers chiefly interested in one of the critical periods we discuss are welcome to begin with that one. For readers who wish to understand the whole arc and the richness of the democracy-of-opportunity tradition, and its role in the American story, we offer the chapters in the order they appear.



The Stakes of Constitutional Politics

From one vantage point, the project of this book may seem misguided, even dangerous, to our fellow liberals and progressives. Why should we want once again to “constitutionalize” our claims about political economy? Constitutional law, this objection runs, is the courts’ domain—and ours is an era of remarkably conservative and powerful federal courts. Instead, these liberals suggest, let us hold fast to the “New Deal settlement,” the ostensible détente over claims of constitutional political economy that followed the Supreme Court’s retreat in 1937. Who knows what response abandoning that settlement might invite from the other side!

This objection completely misapprehends the present situation. The constitutionalization of political economy has already occurred. As Chapters 6 and 7 show, the conservatives who objected to the New Deal never agreed to the “settlement” that liberals imagine. Their ideological descendants are now busily framing in constitutional terms their many objections to liberal programs of social insurance, redistribution, labor rights, racial and gender inclusion, and the administrative state, using diverse doctrinal tools from the First Amendment to federalism and the separation of powers. They also employ tools that are ostensibly statutory rather than constitutional, but with constitutional claims looming in the background and driving the result. The strongest response to these arguments is to offer better substantive constitutional arguments—in court, and even more importantly, outside the courts. It is the liberals and progressives who hope instead to deemphasize the Constitution who are pursuing a course of great peril. There is no future for the proposition that political economy is “off the table” in American constitutional politics.

The reason for that is straightforward. Economic libertarians have a substantive vision of a political and economic order they believe the Constitution requires. They have long translated that neo-Lochnerian vision into rights claims that can be enforced in court. Even where such claims cannot be enforced directly in court, they can nonetheless inflect court decisions, the way libertarian freedom of contract inflects both the majority’s and the joint dissent’s reasoning in NFIB v. Sebelius, the (first) constitutional challenge to Obamacare.40

These moves are possible because the border between constitutional politics outside the courts and constitutional litigation inside the courts is a thin, permeable membrane.41 Arguments cross it all the time in both directions. When the Constitution is understood by a wide public to do neo-Lochnerian work—to take the side of deregulation and private ordering—this turbocharges the arguments neo-Lochnerians make both outside the courts and inside. It invites those advocates to bring their constitutional arguments, unanswered, from politics into court.42 And it invites advocates outside the court to use the pronouncements of courts to bolster and buttress their claims in constitutional politics, by giving their claims a special sort of authority: Their opponents might have policy preferences, but those preferences must yield to the Constitution. In American constitutional culture, that move, if unanswered, can have real power.

The neo-Lochnerian school draws on many past rounds of constitutional conflict. It actually shares certain common roots with the democracy-of-opportunity tradition, particularly in the Jacksonian era, although it developed in a very different and reactionary direction.43 Whatever the doctrinal setting, the underlying force of its arguments comes by dint of its vision of the relationship between the Constitution and our political economy—a vision that would be very familiar to veterans of many nineteenth- and early twentieth-century constitutional struggles over banking, currency, credit, labor, trusts, and federal power over economic matters. In a variety of domains, this vision was once locked in an elaborate struggle with the democracy-of-opportunity tradition. But today those struggles are more one-sided, with the neo-Lochnerian vision structuring both constitutional law and constitutional politics.

Consider the problem of oligarchy: the problem of concentrated political and economic power. Today, particularly on the left, this problem remains a pressing concern. But its relationship to the Constitution has become surprisingly attenuated. The dominant contemporary story of that relationship goes something like this. Economic elites enjoy too much political sway. But when our legislators attempt to do something about it—to blunt the conversion of economic power into political power—they hit a constitutional roadblock. The First Amendment, as interpreted by the Supreme Court, has come to mean that making political influence less unequal is not even a permissible goal for campaign finance regulation. In this story, the Constitution appears only at the end. The problem of oligarchy is not itself a constitutional concern; the Constitution only constrains what legislators can do in response.

Or consider a different problem: the inability of tens of millions of Americans who comprise the so-called working poor to afford health insurance, and to pursue their lives and ambitions free from the enormous and avoidable peril of going without it. Absent the Affordable Care Act’s expansion of Medicaid, these Americans cannot obtain a form of security that has become one of the hallmarks of what it is to be part of the American middle class. Here again, there is a constitutional dispute. But the Constitution enters the story very late, and only as a potential roadblock, in the form of a Spending Power question to be answered by courts. Does the Spending Power permit Congress to expand Medicaid?44

The usual contemporary liberal response to such constitutional roadblocks is familiar: argue that the Constitution, when properly interpreted, presents no barrier. The First Amendment and the Spending Clause, rightly understood, do not condemn the statutes at hand. This is an inadequate response. It reflects a profoundly consequential twentieth-century narrowing of our collective sense of what a constitutional argument is.

Understood in light of the tradition we are reconstructing, in both of these examples the Constitution belongs at the beginning of the story, not the end. The first question is whether the Constitution requires lawmakers to enact measures like the ones the Court struck down. In past rounds of debate about constitutional political economy, arguments of this form were common. Proponents of the democracy-of-opportunity tradition in different eras often responded to constitutional claims that Congress lacked the power to enact laws like these with constitutional claims that Congress had not only the constitutional power to do so, but also the constitutional duty.

Such arguments were directed primarily to the political branches, and only secondarily to the courts. They reflect a constitutional world that was once familiar but is now much less so, in which many of the central debates were clashes over the affirmative constitutional obligations of the political branches, especially the legislature. And yet such arguments have consequences across all the branches, including the courts. In court, these arguments can help make visible the constitutional claims and interests at stake on both sides of many important disputes—not only on the side asserting constitutional constraints on lawmaking.

How did we reach this point? How is it that most of the arguments in the democracy-of-opportunity tradition no longer even sound like constitutional arguments?



The Great Forgetting

In the mid-twentieth century, liberals and progressives came to embrace two ideas about constitutionalism that their forebears would have found strange. First, liberals learned to think of the Constitution in a fundamentally court-centered way. They became enamored of the idea that the Constitution is autonomous from politics, separate from politics, setting the boundaries of politics. This meant that they forgot (or abandoned) their Progressive forebears’ understanding of constitutional politics. Second, liberals learned to think of economics as a domain for experts, also autonomous from politics. This meant that they forgot (or abandoned) their progressive forebears’ understanding of political economy.45 As a result of these changes, the discourse of constitutional political economy ceased to make sense to mainstream liberals in the mid-twentieth century.

The idea of constitutional law as autonomous from politics became liberal orthodoxy as an unintended upshot of the terms on which New Dealers fought and won their climactic battle with the “old Court” and its conservative constitutional political economy. In Congress and in public discourse, as Chapter 6 shows in rich detail, New Dealers championed their legislative agenda in terms of implementing a new “economic constitutional order” in which the government would take on major new constitutional duties. There would be new statutes, new agencies, new protections for Americans’ material security and access to economic opportunity, new safeguards for fundamental constitutional rights such as the right to strike and organize—all of it in the name of vindicating the promises of the Constitution and the Reconstruction Amendments. But the New Dealers saw nothing to gain by trying to win judicial assent to this outlook, which was wildly at odds with the views of the conservative Supreme Court. So, while New Dealers left no doubt as to the essential constitutional work they believed their new laws were doing, they defended them before the Court on Commerce Clause and Spending Clause grounds. Their political arguments focused on constitutional duty, as well as new fundamental rights, but their claims in court focused more narrowly on federal power.

After the “switch in time” in 1937, when the Court backed down from nullifying their reforms, the New Dealers prevailed. But what they sought and won from the Court was not a decision to make the New Deal’s constitutional political economy its own, but simply a decision to step aside and allow other constitutional actors—the ones New Dealers believed were equipped to do the work—to carry out their duties. It was not the time to insist in court that the Constitution safeguarded the rights to strike and organize, or that it condemned gross inequalities of power between labor and capital. The Court had long insisted that the Constitution did just the opposite, forbidding democratic change in the harsh judge-made rules on all those matters. New Dealers believed that Congress had affirmative constitutional duties in this field, but they were content to have the Court simply acknowledge that Congress had the power to act. That was enough.

By the 1940s, even the opponents of the New Deal had moved their fight to other venues. The anti-redistributive constitutionalism of the Lochner era lived on outside the courts, animating the “right to work” movement. But it would soon find its way back into court. The New Deal’s opponents never truly accepted any “New Deal settlement.”46 And then, in the late 1940s, the remaining legislative efforts of progressives to “complete the New Deal” and fully enact FDR’s “Second Bill of Rights” ran aground. These sweeping reforms would have unsettled the South’s separate, racially segmented, caste-ridden labor market, so they were thwarted by a coalition of Southern Dixiecrats and conservative Northern Republicans. Between the New Dealers’ robust articulation of a modern account of the democracy of opportunity and its enactment fell the shadow of Jim Crow.

By the 1940s, the new industrial unions had emerged as the only powerful, organized constituency behind the idea that Congress had more constitutional duties to fulfill in the economic sphere to build a democracy of opportunity for all Americans. Blocked by the Dixiecrat / conservative Republican coalition at every legislative crossroads, the unions instead fashioned a robust private welfare state by bargaining for private entitlements to job security, pensions, and health insurance for their members. Industrial prosperity, liberal tax incentives, and the hope of thwarting unionization prompted large firms outside the unionized sectors of the economy to adopt some of the main features of this generous, publicly subsidized, private welfare system. And with that, the language of constitutional political economy fell into disuse among liberals and progressives. Progressive claims of constitutional duty to recast market and property relations fell silent for the first time in more than a century.



The Court Ascendant

After 1937, one would not have predicted that the story of American constitutionalism across the second half of the twentieth century and into the twenty-first would be a story of the Court ascendant. At first, restraint was the new judicial watchword. Some New Dealers were debating schemes for shutting down judicial review. Those went nowhere. Instead, as liberal democracies fell across Europe, and the nation went to war against fascism, attachment to judicial constitutional safeguards for individual liberties and the rights of politically unpopular and vulnerable minorities came to seem an essential element of the American experiment. Enlightened members of the liberal legal elite began to insist that the courts should continue and expand their active watch over individual rights, when it came to civil liberties and the rights of “religious, or national, or racial minorities,” in the famous words of a prescient 1939 footnote by Justice Harlan F. Stone. In Carolene Products, footnote 4, Stone intimated that the Court might transfer its oversight from legislative transgressions in the economic field to violations of political liberties and minority rights.47

Nothing in that footnote preordained the rebirth of robust judicial activism. But in the late 1930s, as the NAACP and its allies found little welcome in their quest for equal citizenship for Black America in Congress or the White House, they set their sights on a court-centered approach, just as the Court was beginning to etch out a new role for itself, in harmony with New Deal liberalism. Instead of the economic liberties that it had policed before 1937, the Court became the great constitutional arbiter of civil liberties, and ultimately, of civil rights.

“[T]he paradoxical legacy of Warren Court activism,” and indeed of Brown v. Board of Education, the constitutional scholar Bruce Ackerman has observed, was that it established an idea of the Court as “the unique spokesman for We the People of the twentieth century”—an idea that it is the Court, and only the Court, that has the authority to enforce the Constitution.48 The view that the courts were the locus of our most important constitutional conflicts—and that they were, amazingly, the most reliable allies of liberal and progressive reform—came naturally to a generation of reform-minded attorneys who came of age in prosperous, postwar, Cold War America.

The first two principles of the democracy-of-opportunity tradition had faded, along with the idea that structural reform of America’s political economy is an affirmative constitutional duty for lawmakers, not judges, to undertake. What was left of the democracy-of-opportunity tradition was its inclusionary strand and the project of racial justice. Because Jim Crow had a hammerlock on both Congress and the Democratic Party, the first moves were made in court. By the time the civil rights movement reopened the doors of legislative reform in the 1960s, the NAACP and Brown had set the stage for a remarkable melding of social reform energies with a new court-centered, countermajoritarian liberal constitutionalism.

In this context, liberalism itself changed shape. Chapter 6 recounts how Roosevelt and the New Dealers stole the label “liberalism” from classical liberals and made it stand for their progressive brand of redistributive legislation and administrative state-building. But postwar “liberalism” morphed into something new yet again.49 Liberal social reformers and advocates for racial minorities, women, the consumer, and the environment all embraced individual rights claims addressed to courts; strong judicial oversight of administrative state institutions and private governance; and legalist, procedural conceptions of fairness and equality—all of which earlier generations of progressives had shunned. The rest of the democracy-of-opportunity tradition—the arguments about constitutional political economy that speak to the concentration and distribution of economic and political power—was forgotten.



Reclaiming Political Economy

As we discuss in Chapter 8, the Great Society was, in policy terms, the high-water mark of twentieth-century liberalism, yet it also illustrated how much was lost when American liberals ceased to think in terms of constitutional political economy. The Great Society unfolded at a distinctive, unprecedented, and brief political-economic moment of broadly shared prosperity. Thanks to New Deal reforms and the post–World War II boom, liberal reformers believed that America was becoming the kind of middle-class nation past generations of reformers had dreamed about—at least for white men. (As it turned out, those liberal reformers were wrong about that. But it was what they believed.) Increasing numbers of white men were enjoying a middle-class way of life, and a measure of dignity and voice at work, underwritten by strong unions, high wages, and a generous meld of public and private-employment-based social insurance. Poverty was a stubborn problem. But overall, broad-gauge class inequalities were at historic lows. All of this underscored the urgency of the work of racial and gender inclusion. For liberal reformers of this era, that was what remained: to open up middle-class job opportunities to Black America; to the overlapping category of the marginalized poor; and, later, to women.50

In this same period, political economy itself was fast being replaced by economics. Mainstays of debate about constitutional political economy from the turn of the twentieth century—monetary policy, taxation, antitrust law—all came to be viewed as core domains of the rising science of economics. They became technocratic spheres with expert solutions, rather than subjects that were obviously political to their core. The shift began during the course of the New Deal, as New Deal liberals embraced a more bureaucratized, technocratic vision of economic policymaking. By the 1950s, amid brutal anticommunist purges that silenced left-wing voices on economic matters, a mainstream liberal consensus emerged: Rather than “restructure the economy,” the best policy was “stabilize it and help it to grow” through the “Olympian manipulation of macroeconomic levers.”51 With the left marginalized, its voices purged from mainstream politics, the divide between the two mainstream national political parties on matters of political economy was as narrow as it has ever been.

Thus, when President Johnson and his allies in Congress launched the War on Poverty, they insisted the nation could pay for it out of the increased revenues that would flow from continued economic growth. No tax hikes were needed, no controversial redistribution, no structural changes in the political economy. The Great Society did not aim, as nineteenth- and early twentieth-century reformers had aimed, to redistribute wealth and power between “capital” and “labor,” the “few” and the “many,” or private business elites and government. Those demands, in various forms, had been at the center of the political and constitutional claims of the Jacksonians, the Populists, the Progressives, and the New Dealers. They are at the heart of the democracy-of-opportunity tradition. But they were absent from the Great Society agenda.52

Not everyone agreed with this change in focus. In contrast to mainstream white liberals, many Black civil rights leaders such as Martin Luther King Jr. and Bayard Rustin—along with left-leaning labor leaders, academics and intellectuals, and some New Deal veterans in Congress and the executive branch—rejected the notion that America’s broad-gauge class problems were a thing of the past, and all that remained was the unfinished work of racial justice and the inclusion of the marginalized poor. These Black leaders worried that by assuming the nation’s class problems were solved and forgetting the older elements of the democracy-of-opportunity tradition that addressed them, Great Society liberalism was undermining its own ambitions.53 They were right.

This forgetting happened at an unfortunate moment. Just as Congress, the executive, and the courts began to get behind the civil rights movement’s demands for “Jobs and Freedom,” just as Title VII of the Civil Rights Act of 1964 made equal employment opportunity a norm that reached into the nation’s factories and offices, union hiring halls, and joint labor-management committees, the seeming abundance of decent jobs began to dwindle. The doors of middle-class opportunity in industrial regions and workplaces began closing. By the 1970s, the political economy was on its way to becoming the one we know today—one where, as President Barack Obama observed, “opportunity comes to be seen as a zero-sum game, in which your dreams come at my expense.”54

This zero-sum dynamic provided the basis for the most enduring and successful political strategy of the past fifty years: convincing many white people that the most salient threat to their economic security and middle-class status comes from a runaway, often court-enforced liberal drive toward racial and gender inclusion. This strategy has produced an enduring realignment of our political parties. It has helped convince the literal and figurative descendants of Southern white redistributionist New Dealers to adopt a politics, even a constitutional politics, of anti-redistribution. It has paved the way, as well, for a clever and consequential redirection of the anti-oligarchic strand of our politics, in which Republicans from Ronald Reagan to Donald Trump have argued that the real oligarchy people ought to be concerned about is not our economic oligarchs, but rather some combination of liberal elites, the courts, and the government.

This strategy and the realignment it provoked had one other effect as well. It ushered into existence a Democratic Party that, for the first time in its entire history, does not have at its core a large base of the most racist white voters. The Democratic Party remains a complex coalition with plenty of internal tensions. But it now has the potential—and here we make no promises about how soon or how likely this potential is to be fulfilled—to knit back together and advance all three strands of what Americans once understood to be a constitutional vision of a democracy of opportunity.55



A Twenty-First-Century Democracy of Opportunity?

This brings us to the present—a moment of deep inequality and profoundly unequal opportunity, when oligarchy has reentered mainstream political discourse, when the economic anxiety of the eroded middle class is roiling politics and fueling new forms of populism. Americans understand in a far more systematic way today than we did during the last Gilded Age that these themes are connected. Recent work in economics by Raj Chetty, Miles Corak, Thomas Piketty, Emmanuel Saez, Joseph Stiglitz, and others has illuminated some of the ways that extreme inequality of wealth makes opportunities more unequal: It has the effect of hardening class lines and giving elites both the means and the incentive to maintain and magnify their own advantages and keep others out.56 Americans now understand more clearly than ever how economic and political inequality (and inequality of opportunity) are intertwined. Social and political science and popular and highbrow public discourse alike are focusing attention on the connections between the economic order and the political order, and how power flows between them.57 We have the tools to recognize the threat our present political-economic situation poses to fundamental values of equal citizenship.

It is increasingly obvious that many questions that twentieth-century liberals had characterized as technocratic economic matters are instead fundamentally political questions. Questions of antitrust, for instance, or the regulation of banks and money, or the regulation of employment and its rewards—all these and many others turn out to be political choices, with large implications not only for the distribution of wealth but also for the distribution of political power.58 In other words, they are questions of constitutional political economy. But the current conventions of constitutional discourse largely conceal their constitutional dimensions.

Some of the fights about these questions will take place in the courts. This book does, to an extent, speak to courts. The narrowest version of the argument of this book, viewed entirely from within current conventions of constitutional discourse, speaks to courts. It suggests how courts ought to understand and take proper account of the constitutional character of statutes and regulations that aim to shape our political economy in a way that builds and preserves a democracy of opportunity. Litigants ought to make these constitutional stakes apparent to courts. Courts ought to include them in their calculus when weighing whether to uphold these statutes and regulations against constitutional challenges.59 In court, the democracy-of-opportunity tradition operates primarily as a shield rather than a sword: It aims not to strike down these statutes and regulations but to show why it is constitutionally essential to uphold them. Equally important, the tradition can function as an interpretive guide. Courts ought to make self-conscious decisions about how to interpret such statutes and regulations in light of their constitutionally significant purposes.60

However, the primary focus of this book is not courts. It is to help recover the crucial idea that constitutionalism is not exclusively a judicial domain. This is a necessary precondition for recovering any robust discourse of constitutional political economy.61 If constitutional claims are judicially enforced conversation-stoppers, setting boundaries on politics, then the only kind of constitutional political economy that is conceptually possible is one of blocking legislative action. This works quite well for economic libertarians and sometimes for other opponents of the democracy-of-opportunity tradition. But it does not leave any space for the democracy-of-opportunity tradition itself—save the principle of inclusion, which on this approach is necessarily left hanging on its own, disconnected from the rest of the tradition and woefully thinned out.

This book is a project of reconstruction. We wrote it because we think those who developed this important tradition in American constitutional thought got a lot of the big things right. Most fundamentally: The constitutional order does rest and depend on a political-economic order. That political-economic order does not maintain itself. It requires action (as well as forbearance from action) from each part of the government. The content of what is required changes radically over time in a dynamic way in response to changes in the economy and in politics. But we believe the basic principles of the democracy-of-opportunity tradition remain affirmative constitutional obligations of government today: to prevent an oligarchy from emerging and amassing too much power; to preserve a broad and open middle class as a counterweight against oligarchy and a bulwark of democratic life; and to include everyone, not just those privileged by race or sex, in a democracy of opportunity that is broad enough to unite us all.

Thus, the first crucial move we are making in this book, necessary for getting the project off the ground, is this: We are asking liberals and progressives to step away from the idea that the Constitution is a thing outside of politics. That insistence plays into the hands of the courts; and more often than not in American history, courts have worked to protect the prerogatives of ruling elites, as they do today.

Instead, Americans must acknowledge and embrace constitutional politics.62 All are engaged in it: progressives and conservatives, judges and legislators, people with law degrees and people without. To make arguments about the Constitution is not to cede all authority to courts, but rather, to claim—and to demonstrate, by claiming—that there is no judicial monopoly on constitutional authority.

One of the few redeeming features of the current era of political polarization is that it may help more Americans on the left half of the political spectrum to understand this point. In the special case of judicial appointments and confirmations, more and more Americans of all political stripes are beginning to see that there is constitutional politics going on. The next step is understanding the continuity between the conflict over judicial appointments and the broader conflict in our politics over the direction of the nation’s political economy.

These struggles are as old as the republic. Arguing about constitutional political economy has always been part of American politics. It is part of what Americans do. Today, amid economic fracture and a battered middle class, in the shadow of the threat of oligarchy, we can see on the horizon a major confrontation between Congress and the Court over the direction of the nation’s political economy. One side in this confrontation, the Lochnerian side, will have no trouble translating its vision of political economy into constitutional language and doctrine to thwart legislation. The question is what the other side will say and do—whether the advocates of a twenty-first-century democracy of opportunity will be able to see and articulate the constitutional stakes, and act accordingly.

Our project in this book is to recover and explain those constitutional stakes, while capturing something of the richness and resonance of the democracy-of-opportunity tradition itself. This tradition has long supplied an indigenous American language for making constitutional claims that address the structural dynamics of economic life. It also provides a window into a set of long-running premises about the economic foundations of the American constitutional order. This book invites readers to begin imagining how our constitutional order today might look different if it were informed by this crucial piece of the nation’s constitutional legacy.




 



1

__________________________

CONSTITUTION MAKING AND THE POLITICAL ECONOMY OF SELF-RULE IN THE EARLY REPUBLIC


The democracy-of-opportunity tradition has its deepest roots in the anti-aristocratic, republican ideals of the revolutionary generation. The revolutionaries of 1776 were hardly of one mind about what kind of republic they hoped to create, but they all held it a constitutional essential that the new United States avoid reproducing the hierarchies, titles, and aristocratic forms of privilege of the government they were leaving behind. They considered it equally essential for the new republican societies, which were the new United States, to be filled with “middling sorts,” citizens who had enough to be comfortably independent, but not so much as to be aristocratic. Here were the anti-oligarchy and broad middle-class precepts in their youth.

For the revolutionary generation, political liberty—the very heart of the Revolution—depended on economic equality. The revolutionaries were conversant with the laissez-faire ideal of liberty as noninterference on the part of government. As good Lockean liberals, they prized the security of private property and the classical liberal freedoms of conscience and trade. As much as they were liberals, however, the revolutionaries were also ardent republicans. During the long contest for independence, the rights they prized most were not private but public ones: the republican rights of active self-government. And according to their republican heritage, what “liberty” meant was not merely noninterference with one’s private rights, but something more. That was where economic equality came in—equality among white men, that is.

The republican conception of liberty was not noninterference but nondomination—freedom from both private and public overlords.1 This republican brand of freedom required material independence. Either a want of ample resources for ordinary citizens at the base of society or a permanent concentration of wealth at the top would doom it. Unlike the liberal precept of noninterference, a government founded to secure this kind of freedom had distributional work to do.

Every well-informed revolutionary embraced this distributional outlook on the requisites for republican self-rule. Consider Noah Webster, hardly a firebrand or particularly radical, whose lasting fame would spring from his dictionary. “The basis of a democratic and a republican form of government,” wrote Webster, “iz, a fundamental law, favoring an equal or rather a general distribution of property.”2 “An equality of property,” he insisted, “is the very soul of a republic—While this continues, the people will inevitably possess both power and freedom; when this is lost, power departs, liberty expires, and a commonwealth will inevitably assume some other form.”3 Given this understanding of the political economy of freedom and self-rule, it is no wonder that the revolutionary generation believed republican governments had essential distributional tasks, and that they inscribed such precepts in their founding charters—the state constitutions they crafted in the late 1770s, as soon as independence was declared.

Once the Revolution was won, the founding generation—and every future one until the Great Forgetting—would fight over the inevitable tensions among these foundational commitments. Just when, where, and how should the need for “a fundamental law, favoring … a general distribution of property” give way to the security of private property? Just when, where, and how should active, popular self-rule on the part of the people give way to what many revolutionary elites saw as the indispensable role of the wealthy (and supposedly wiser and more broad-minded) elites in governing the new republics? National figures like George Washington, James Madison, and Alexander Hamilton grappled with these questions, and began to proclaim that while republics with too much concentrated wealth risked decaying into oligarchy, republics with too much unchecked democracy also degenerated. So, they called for a new constitutional balance. In the eyes of their popular critics, such calls for balance seemed a step in the direction of oligarchy dressed in republican clothes. Popular self-rule versus oligarchy would become a major motif of America’s constitutional politics—first, in the battle over whether to ratify the new national charter these men had begun to imagine, and forever after, in clashes over how to interpret it.

So, the American experiment plunged the founding generation into battles over constitutional political economy and constitutional design. This chapter explores the trajectory of those battles, from the Declaration of Independence and the radical state constitution making of the late 1770s to the framing and ratification of the national Constitution in 1787–1789. In the course of these battles, we shall see, the founding generation produced a common culture of constitutional interpretation. This culture incorporated rival ideas about constitutional political economy, among them the broad distributional precepts we saw Noah Webster expounding.


The Material Conditions of Republican Freedom—Other People’s Labor, Other People’s Land

These precepts would endure for most of our constitutional history as touchstones of the democracy-of-opportunity tradition. Like other republican thinkers of the era, Webster channeled the seventeenth-century English thinker James Harrington, who had made the same freedom-and-equality point a hundred years earlier. “Equality of estates,” Harrington wrote, “causeth equality of power, and equality of power is the liberty not only of the commonwealth, but of every man.… Where there is inequality of estates, there must be inequality of power, and where there is inequality of power, there can be no commonwealth.”4 Webster drew from Harrington a clear lesson for his fellow colonists: “Vast inequality of fortunes” was fatal to free constitutions.5

Webster’s close friend John Adams also soaked up the ideas of these republican thinkers and gave them clear and careful application to the colonists’ situation. An attorney and rising star in revolutionary Boston, Adams would defend the revolutionaries’ view of the political economy of republican self-rule with Harrington’s maxim “that Power always follows Property.”6 “The balance of power in a society,” wrote Adams to a friend, “accompanies the balance of property in land. The only possible way, then, of preserving the balance of power on the side of equal liberty and public virtue, is to make the acquisition of land easy to every member of society; to make a division of land into small quantities, so that the multitude may be possessed of landed estates. If the multitude is possessed of the balance of real estate, the multitude will take care of the liberty, virtue, and interest of the multitude, in all acts of government.”7

The seedbed of this uniquely American brand of republicanism was the presence in the colonies of cheap and fertile land, or what economic historians call a favorable land-to-person ratio. Securing that land for white settlers involved a meld of imperial violence and lawfare—treaties and other legal technologies, like debt and mortgage—inflicted on the indigenous peoples.8 This won land cessions sufficient for the wants of white settlers, while leaving great swathes of fertile land in the hands of Native Americans. (In the 1830s, President Andrew Jackson would inaugurate a new policy of mass expulsion—egged on by Southern slaveholders and speculators who craved the vast, fertile “Indian territory” of the Southeast.)9

During the late eighteenth century, a great many white male settlers came over from Europe as indentured servants. Most of them served out their terms and then worked for wages. The land-to-person ratio assured relatively high wages and affordable land, turning these hirelings into landowners. The relatively broad suffrage rules of most of the colonies, which gave most propertied stakeholders a right to vote, enabled a majority of these white male settlers to become voters in elections for the colonial assemblies.10

There remained, however, the seemingly ineluctable need for subordinate toilers. Revolutionary statesmen assumed this labor would be supplied by women, children, young servants, and slaves—even if they had to be forced to supply it. America’s revolutionary experiment in popular self-rule, civic equality, and democracy of opportunity for almost all its white males depended on the subordination of women, the violent subjugation of Black Americans, and the conquest and eventual “removal” of Native Americans.

The enslavement, expropriation, and death meted out to people of color was the other face of American freedom, as constitutional scholar Aziz Rana reminds us in his chronicle of America as a white “settler empire.”11 These two faces—the first that of a white settler who was enfranchised and owned land, and the other of a propertyless laborer who was likely not only disfranchised but enslaved for life—enabled patricians like Madison and Jefferson to imagine and embrace an unprecedented experiment in broad-based republicanism.12 Black slavery muted elite worries about an experiment in popular self-rule in the context of what otherwise would have been a mass of propertyless but unbound white toilers. First, conquest, and later, Indian extermination and removal, made the fertile land broadly available to those same white masses.

Yet, as Rana underscores, even as Madison and Jefferson and the revolutionary leadership focused on white, male settlers, they articulated their broad conception of freedom in the universal language of natural rights and human equality. Mobilizing a populace to wage revolutionary war in that language set in motion egalitarian currents of thought and action that put pressure on social hierarchies, not only among white men, but beyond.13

Thus, it was no accident that this revolutionary moment saw the blossoming of what hitherto had been a tiny abolitionist movement against Black slavery. James Otis, a Boston attorney and leading critic of the imperial authorities in the decade leading up to the Revolution, wrote in his 1764 pamphlet The Rights of the British Colonies Asserted and Proved, “The colonists are by the law of nature free born, as indeed all men are, white or black.… Does it follow that ‘tis right to enslave a man because he is called black?”14 In the North, this egalitarian current put slavery on the road to abolition.15 In the upper South, it led many leading figures to see the institution as an anomaly in the new republics, which they piously hoped was on the road to extinction. And in the Deep South, it forced leading statesmen to steel themselves to defend slavery as the foundation of the planter class’s wealth and power—and, they rightly noted, the basis of much Northern mercantile and financial wealth.

So, as we shall soon see, the official constitutional order would supply strong safeguards for Black bondage and strong supports for a gendered, racialized, and class-bound construction of the political community, bequeathing a tragic and contradictory course of constitutional and political-economic development from which we are still trying to extricate ourselves.



Revolutionary Principles and the First Constitutions

The ideals of the revolutionaries did more than inspire the War of Independence. They also led to a significant political innovation: the world’s first written and popularly ratified constitutions, drafted by eleven of the thirteen new United States during 1776–1777. They were written mostly by state legislatures, with a few written by delegates elected to special conventions.16 The constitutions reveal that core ideas of the democracy-of-opportunity tradition were not just widely shared, but also considered fundamental for the new republics: abolishing aristocracy, ensuring a wide distribution of property, and giving the mass of “the people” (that is, the white male people) active participation and decisive power in government. The work of writing these constitutions, Jefferson observed at the time, was “the whole object of the present controversy.”17

The general design of this first generation (1776 to the early 1780s) of republican constitutions went a long way down the revolutionary road of popular self-rule. The processes and institutions of government were constituted so that the “whole mass” of “the people” could ensure that lawmakers acted with an eye to their “happiness and safety.”18 The constitutions had an allocation of power among the branches of government (powerful legislatures, weak executives, and nothing in the way of judicial review) and other key features (frequent elections, small districts, rotation in office) aimed at making them exquisitely responsive to the outlooks of ordinary citizens, whose active participation in self-rule they encouraged. Constitutional review of the actions of government was still understood as an undertaking for “the People themselves.”19 And the unruly people undertook it, as we shall see, with regard to profound questions of constitutional political economy.

Every state constitution but South Carolina and Connecticut included annual elections for the lower house. South Carolina held its elections every two years; Connecticut, every six months. Several had annual elections for the upper house and the governor, as well. In addition, most had requirements for rotation of office—what today we call “term limits”—to return officials frequently “to a private station … into that body from which they were originally taken,” in the words of Virginia’s constitution, so they continued to feel “the burdens of the people” and “restrain[ed] from Oppression.”20 Only Massachusetts’s constitution—the most conservative of the lot—provided the governor with a veto over legislation.

The Revolution’s egalitarian push brought an expansion of suffrage rights to include the majority of white males. Before the Revolution, somewhere between 50 and 80 percent of adult white men had the vote.21 During the Revolution, many states reduced and some eliminated property requirements, giving the ballot to all taxpayers, or to all with either a modicum of property or a “mechanic trade.”22 Nor was voting the only constitutionally enshrined form of participation. The revolutionary generation loved popular involvement too much to see the people extinguished as a constitutional actor. Most states also specified other kinds of participatory rights: “to assemble together,” “to consult for their common good,” and, in some, to “instruct their representatives” about how to vote on pending legislation, and failing that, to “apply to the legislature for redress of grievances by address, petition or remonstrance.”23

The state constitutions of the 1770s and early 1780s also brimmed with provisions aimed at dismantling the aristocratic elements of the colonial social order. Thus, all of the new state constitutions rehearsed the later federal Constitution’s Title of Nobility Clause, often in passionate language revealing something of the drafters’ resentments toward the upper ranks of the old imperial order.24 New Hampshire’s constitution provided that “no office or place whatsoever in government, shall be hereditary—the abilities and integrity requisite in all, not being transmissible to posterity or relations.”25 Virginia’s constitution decreed that “no Man or Set of Men are entitled to exclusive or separate Emoluments or Privileges from the Community, but in Consideration of public Services; which not being descendible, or hereditary, the Ideal of Man born a Magistrate, a Legislator, or a Judge is unnatural and absurd.”26

The new constitutions also sought to broaden the distribution of wealth, power, and opportunity. Many revolutionary leaders were confident that the abolition of aristocratic laws and privileges would, by itself, go a substantial way toward closing the gulf between rich and poor. Over time, Noah Webster argued, an end to primogeniture and entail would produce that “equality of property” that is “the very soul of a republic.”27 Primogeniture and entail were legal devices for holding together the landed wealth and social and political power of “great families,” essentially by ensuring that eldest sons, and they alone, inherited the bulk of great landed estates. Every state abolished them, sometimes by statute and sometimes by writing the abolition of these devices explicitly into their constitutions.28 Webster seems to have been right in believing that the abolition of these reviled aristocratic institutions would, over a generation or two, produce fairly large distributional consequences; where economic historians have carefully examined the question, as with Virginia, it did just that.29

The revolutionary elites who designed the new constitutions were encouraging and responding to the expectations of plebian patriots that the new constitutions would ensure, in the words of Willi Paul Adams, a leading historian of the period, “not only that everyone enjoy equality before the law or have an equal voice in government, but also that everyone have an equal share in the fruits of the common enterprise.”30 Another has observed that such “equality” was “to be achieved if necessary through government acting as a distributive mechanism under the guidance of a population whose inalienable right to political participation was the Revolution’s signal domestic achievement.”31



Thomas Jefferson and Initial Endowments as Constitutional Essentials

While the revolutionaries of the 1770s and early 1780s agreed about the need for a broad distribution of property, wealth, and opportunity, they disagreed about what was necessary to achieve that result. Many agreed with Jefferson, who led the campaign against primogeniture and entail in Virginia but insisted that maintaining a republican constitution over time demanded much more. “[L]egislators,” he wrote to Madison, “cannot invent too many devices for subdividing property.”32 Steep taxes on large landholdings and exemptions for smallholdings, along with public land policies, and even “agrarian laws” restricting large estates—all were apt tools for sustaining a republican citizenry and upholding the equal right of every poor man to the pursuit of happiness.33

In this spirit, Jefferson in June 1776 drafted “A Bill for new-modelling the form of Government” of Virginia, which included a section on “Rights, Private and Public.” There, one finds the following declaration: “Every person of full age neither owning nor having owned 50 acres of land shall be entitled to an appropriation of 50 acres or to so much as shall make up what he owns or has owned fifty acres in full and absolute dominion.”34

Libertarians imagine Jefferson as a foe of “energetic” government. He was that—but only with respect to a distant, central government, which he feared “always” would use its power in “oppressive” ways.35 He was not skeptical about governmental power itself, particularly at the local or state level. Quite the contrary. As historian Joyce Appleby observes, Jefferson was “never loathe” to use both “constitutional and statutory measures to make the poor independent” and achieve and sustain “the institutional framework for a free society.”36

An integral part of Jefferson’s “system by which every fibre would be eradicated of antient and future aristocracies” from Virginia’s constitutional “fabric” was his famous “systematical plan of general education.”37 The discussion of that plan gave him occasion to frame two enduring precepts of the democracy-of-opportunity tradition: first, that some social goods are so important to building and maintaining a democracy of opportunity that government must treat such goods as initial endowments; and second, that the elite must be wide open and drawn from all classes.

In the Revolution-era annals of the democracy-of-opportunity tradition, education was a social good second only to free or cheap land in undergirding the constitutional order of the new republics. These were the original “essentially necessary” initial endowments. Thus, just as Jefferson’s draft constitution called for a right to fifty acres of land, so, as Virginia’s governor, Jefferson demanded and got an “amendment of our constitution … in aid of the public education.”38

As with other states, Virginia’s commitment to constructing something like Jefferson’s conception of universal public education evolved over the next several decades.39 The idea was firmly established, however, that basic education was, in Jefferson’s words, “essentially necessary” for the “whole mass” of “the people themselves” to participate in government and be the ultimate “judges” and “guardians” of their “liberty” and “happiness.” Without this initial endowment—without “mass” education—“government degenerates” into oligarchy, no matter its republican forms. Basic education also is “essentially necessary” to enable the “great mass” of the citizenry “to work out their own greatest happiness,” which must “not depend on the condition of life in which chance has placed them,” but instead must flow from “occupation and freedom in all just pursuits.”40

Jefferson translated these precepts about mass education as a democratic republican constitutional essential into a blueprint, which became part of the Virginia constitution. It resembled a pyramid of public / private education. At its base were elementary schools where “every person [in the district was] entitled to send their children three years, gratis” to receive a basic education. Above these were “grammar schools, of which twenty are proposed to be erected in different parts of the country.” There, tuition-paying students who could attend because of the “wealth of their parents” would learn alongside “geniuses … from among the classes of the poor,” chosen each year from every elementary school in the area. After two years of grammar school, a “rake” of students “whose parents are too poor to give them further education” would select “the best genius” to “be instructed, at the public expence, so far as the grammar schools go,” for a total of nine years of schooling, and half of these would be selected to be sent “at the public expence” to the College of William and Mary.41 The idea was that “nature has sown” talents “as liberally among the poor as the rich”; yet the talents “perish without use, if not sought for and cultivated,” to the detriment of both the individual and the state.42 Thus, the “general system” was an educational charter for the idea of natural equality and the ideal of an opportunity structure with open avenues to the top.43

Jefferson’s educational plan echoed the theme that loomed larger than any other in the orations marking the new republics’ first Independence Day celebrations: the ideal of a “natural aristocracy” of “talent and merit.” A farmer or mechanic hearing a notable patriot deliver a Fourth of July oration in any medium-sized town from 1777 onward was as likely as not to be told that the struggle for independence was ushering in a brave new world in which “all offices lie open to men of merit, of whatever rank or condition.” “[E]ven the reins of state may be held by the son of the poorest men, if possessed of abilities equal to the important station.”44 Because it fit this ethos so well, something like Jefferson’s blueprint, or at least a commitment to free common education, was inscribed in almost every state constitution.



Securing the Right to the Pursuit of Happiness

When Jefferson set to work on the Declaration of Independence in mid-1776, he had in his hands the Virginia constitution’s Declaration of Rights, drafted earlier that year by his friend and fellow Virginian, George Mason. Mason’s Declaration commenced with the “inherent rights” enjoyed equally by all men. Mason already had altered the familiar Lockean trinity of life, liberty, and property to include “pursuing and obtaining happiness,” a change Jefferson took a step further in the Declaration by altogether dropping “property” in favor of “the Pursuit of Happiness.”45

The substitution, which recurred in several of the new state constitutions, was about substance, not just stylistic felicity.46 Many of these new constitutions made more explicit the right of the people and the duty of the state to promote the public happiness with language securing to “the people of this State … the sole exclusive and inherent right of governing and regulating the internal police of the same.”47 We can get a deeper purchase on the distributive and regulatory dimensions of the constitutional discourse of the early republic by pausing over these two words, “police” and “happiness,” whose eighteenth-century meanings we have quite forgotten.

“Police,” as historian Christopher Tomlins has reminded us, had nothing to do with uniformed officers of the law, which, apart from militia or regular military troops, simply did not exist in North America until the middle of the nineteenth century.48 “Police” instead was the eighteenth-century ancestor of what today we call the “police power” of the states. As eighteenth-century lawyers understood the term, it harked back to Aristotle, or, more precisely, as Tomlins points out, to English translations of Aristotle explaining that the term derived from “polis” and “polity” and “can signify the constitution in general, or the constitution under which the many rule with a view to the common good,” or “ ‘[w]hen the masses govern the state for the common interest or public happiness.’ ” “Police” named both the source and exercise of governmental power whose key object was securing the common “weal” and “happiness.”49

For a contemporaneous definition of the “happiness” whose pursuit the new republics aimed to make amply available for all, we can turn to a humbler source. William Manning was a farmer and tavern keeper in Billerica, Massachusetts, and a self-taught commentator on constitutional and political-economic matters. The views expressed in his pamphlets roughly tracked those of figures like Jefferson and the more plainspoken Thomas Paine. Manning’s work provides a good snapshot of the widely shared public meaning of key words like these. Manning defined that “Happiness” enshrined in the Declaration and state constitutions as “a person … enjoying the goods of his own labors, and feeling that his life and liberties (both civil and religious) and his property are all safe and secure; and not in the abundance he possesseth, nor in expensive … grandeur, which have a tendency to make other men miserable.”50 Government had the duty, Manning held, following Jefferson and Paine and their reading of Locke—a more literal reading than Locke may have intended—to prevent the wealthy from accumulating property to a degree that deprived the poor of their natural inheritance in available land and resources.51 Enabling “the pursuit of happiness” was not just an aspiration; it implied a rich set of obligations of government.

And so, just as revolutionary lawyer-leaders like Mason and Jefferson were pushing aside the inherited “mixed” constitution of king, nobility, and commons and imagining “purely republican constitutions” in which “the many rule with a view to the common good,” so too were they developing a notion of “Police” inflected by the natural rights discourse of the Revolution and the radical notion of “the people” possessing the “sole exclusive and inherent Right of governing and regulating.”52 The word appeared in the state constitutions and encapsulated the idea that the social and economic activities and relations of the new republics should be regulated (and also deregulated) with an eye to the “Safety and Happiness” of the “whole mass” of “the people.”

How did this square with thinking about property rights? A rough answer emerges if we consider the replacement of “property” with “the pursuit of happiness” in the Declaration. Jefferson himself distinguished between the two. While property was essential to individual and collective well-being, it was not itself a natural right, “but one which is established by and subject to the civil power.”53 As such, the right of property was decidedly subordinate to the inalienable individual right to the pursuit of happiness.54 Republican legislation and “police” could therefore impinge on the vested interests of large property-holders in order to maintain this inalienable right for the “poor many” to pursue happiness, and there could be no claims that such measures were violations of higher law.55

The striking absence of “just compensation” clauses in the state constitutions of the revolutionary era highlights these considerations.56 Government could not take private property except for public uses, and not without either the owner’s consent or duly enacted legislative authorization.57 Beyond that, however, there was no right of compensation. As property rights were hedged by the right of individuals to the pursuit of happiness, so too were they hedged by the ability of the government to legislate for the common good.

Jefferson stood by his explanation of the phrasing of the Declaration after the Revolution. A dozen years later, when Jefferson was the United States’ envoy in France, his friend the Marquis de Lafayette, the liberal French aristocrat and hero of the American Revolution, sent Jefferson his working draft of what would become France’s 1789 Declaration of the Rights of Man and of the Citizen. The American envoy returned the draft with the words “Life, Liberty and Property” edited. Jefferson omitted “Property” and replaced it with the superior right to “the Pursuit of Happiness.”58



The Push for a New Constitutional Order

Of these revolutionary constitutions, some worked reasonably well, while others—especially the national Articles of Confederation—did not. The Articles were more a treaty among sovereign states to fashion a common foreign and military policy than a real scheme of government. They had been drawn up to enable the colonies to fight Britain and had performed poorly even at this. As historian Jill Lepore notes, “regiments went unfed, soldiers unpaid, veterans unpensioned.”59

Having gone to war to break free from one central government, the thirteen newly constituted republics were not about to confer too much power on a new one. The states would not even allow Congress to tax citizens to pay for the fighting. Instead, Congress had to rely on “requisitions” to the states. Even during the war, the states were decidedly uneven in meeting their obligations, and the situation worsened after the peace. Unable to tax, the nation was deep in debt, its credit dismal.

Ordinary citizens had no great use for taxes, but other deficits in Congress’s power hurt them, and they knew it. One was Congress’s lack of authority to regulate commerce. After the war, Britain barred American ships from ports in the West Indies and from the lucrative transatlantic carrying trade. Britain also barred important American goods like fish and whale oil from British markets. Britain allowed other goods into its markets—timber, tobacco, and wheat were the most important—but American producers of these goods still suffered, as the British exploited their monopoly over transatlantic shipping to fleece American growers.60 The obvious response would have been to enact reciprocal restrictions against Britain, but Congress had no power to do so. Nor was Congress empowered to address the collective action problems raised by the actions of individual states. When any one state enacted trade restrictions, a rival state with a rival port could pick up the trade. Thus, fishermen and maritime workers, shopkeepers, shipbuilders and artisans, hewers of timber and growers of wheat and tobacco—a very broad swath of ordinary Americans—saw their livelihoods suffer as a result of the weaknesses in the design of the Articles of Confederation. Ill fortune also flowed from the lack of power to regulate commerce among the states.61 During the 1780s, states began discriminating against their neighbors’ trade. Spiraling trade wars frayed political bonds, even as they deprived everyone of the advantages of a common market. Every citizen with some link to the burgeoning market economy felt the pinch.

A further push for postwar constitutional reform came from a different direction. By the mid-1780s, many elites were troubled by the state constitutions, which had imparted sweeping policy-making (“police”) powers to state lawmakers. They were especially vexed by the way state legislatures were confronting the severe economic depression that followed the war: providing economic relief for farmers and for the various tradespeople known as “mechanics.”

Many such mechanics, along with small farmers and artisans, had gained local prominence as elected officers in the revolutionary militias and then became natural candidates for office in the small election districts created by the state constitutions. Now, these local leaders were making policy with an eye to their neighbors’ burdens, exactly as the state constitutions envisioned. They eased the pace of debt payments, put stays on farm foreclosures, and issued various kinds of paper currency.62

National leaders like Washington, Hamilton, Adams, Madison, and even Jefferson began to bemoan the “excess of democracy” and the “spirit of localism” that pervaded state government. Local-minded state lawmakers had no idea of the damage they were causing the nation’s credit abroad, to say nothing of the confidence of creditors and bondholders at home. “[T]he general disease,” Hamilton told a friend, “which infects all our constitutions [is] an excess of popularity.”63 Madison agreed. An enfranchised “multitude” could abuse the “democratic parts of our constitutions” in a “leveling spirit.”64 Thus, leaders like Madison and Hamilton thought that Congress ought to be empowered not only to raise taxes and regulate commerce but also to block popularly inspired economic policymaking in the states and shift a good deal more policy-making power to the center.65

Put simply, much of the revolutionary generation’s national leadership had come to think that America needed more elite control over political economy, and that, in turn, required a national government with substantial powers over the states. Thus, some of the very men who taught the colonial rebels about the anti-oligarchy principle seemed to be adding a big pinch of oligarchy to their vision for the republic.

That was not how Washington, Madison, or Hamilton saw things, of course. From their point of view, as we already noted, they were simply restoring the balance. Did not history teach us that while republics with too much concentrated wealth risked decaying into oligarchy, so too did republics with an excess of democracy risk toppling into tyranny? To more democratic-minded contemporaries, such calls for a new constitutional balance seemed a step away from popular liberty—a move contrary to the principles of a revolution fought against imperial rule. And, as we noted, popular self-rule versus oligarchy would become a lasting motif of the nation’s constitutional politics.

The attitude of national elites, coupled with the glaring infirmities of the Articles of Confederation, made a major national effort at constitutional reform seem inevitable. But it took a more violent expression of popular liberty—one that highlighted the interactions between state constitutions and a still-revolutionary constitutional culture—to finally provoke these national figures to gather in Philadelphia.



Daniel Shays and the Massachusetts Constitution

During the summer and fall of 1786, a few thousand backcountry farmers in western Massachusetts rose up in armed resistance against the state’s eastern, commercial elite, which dominated the state government, for its handling of the postwar economic depression.66 The depression was as severe as any the United States would see until the 1930s, producing extraordinary economic pain that was exacerbated by heightened taxation to cover the states’ war debts.67 Foreclosures on farm mortgages reached staggering proportions. Taxes were so painful and foreclosures so pervasive partly because the new nation’s supply of hard currency was drained off to pay foreign debts, mostly to English creditors.

Almost all the states responded, as they frequently had done during the colonial era, by issuing paper currency.68 Not so Massachusetts, which had the most conservative of all the state constitutions. It was, as we noted, the only state constitution with a gubernatorial veto, and it retained stiff property qualifications for suffrage and officeholding. It also tilted representation heavily against the rural West, where the pain of the depression was most acute.69 As a result, Massachusetts’s lawmakers were alone in refusing to issue any kind of paper money or enact any other kind of debt relief.

The state’s rural counties petitioned for redress, calling for relief measures that other states had enacted, like a paper-money land bank to lend money to farmers based on the value of their land, a measure for boosting economic activity the New England colonies had used with success in the past. Instead, the Massachusetts legislature in the winter of 1786 hiked taxes, demanding prompt payment in specie in order to pay down the state debt without delay.70

The farmers then did what their generation’s constitutional culture taught them. They called conventions, county by county. No less than the national convention in Philadelphia that would unfold the next summer, these backcountry conventions were brimming with discussion of constitutional political economy and the links between constitutional design and the distribution of wealth and power. The main current of opinion in these county conventions held that the Massachusetts constitution was so “aristocratical” that it had become an instrument of rule by the moneyed elite. Only an aristocratically framed constitution could have yielded a government so hell-bent on enriching a small number of well-heeled citizens, like the shrewd Abigail Adams, who had bought the state’s consolidated war bonds at steep discounts from the original holders.71

With their solemn pleas for constitutional reform ignored, some of the farmers who had gathered in the western county conventions turned, as had the rebellious colonies, to the next stage of constitutional opposition—forcible resistance.72 Led by the farmer and Revolutionary War veteran, Captain Daniel Shays, some three thousand farmers, calling themselves “Regulators” rather than rebels, turned forcibly against private debt enforcement and set about closing down county courthouses. When the legislature passed a harsh riot act, delegating broad power to the governor to suspend habeas corpus, Shays rallied a group of the insurgent farmers to march on a federal arsenal. A better-equipped army blocked them. When it came to actually arresting the insurgents, local militia units refused, and several thousand privately financed troops put down Shays’s Rebellion.73

Thomas Jefferson had a “famously measured reaction” to the uprising in Massachusetts.74 Writing Abigail Adams from Paris, Jefferson told his friend, “I like a little rebellion now and then,” as the “spirit of resistance to government is so valuable on certain occasions that I wish it to be always kept alive.”75 Lacking Jefferson’s distance—and his greater enthusiasm for the constitutional function of popular resistance—the great majority of national figures were horrified. Other states were beginning to see county courts shut down and foreclosures resisted. Washington feared that the rebellion would spread all the way to Virginia, and he began to wonder whether the nation needed a king after all. “We are,” he wrote Madison, “fast verging to anarchy and confusion!”76



The Constitutional Convention

In New York, Congress responded to this anxious climate by approving Hamilton’s proposal for a convention in Philadelphia “for the sole and express purpose of revising the Articles of Confederation.”77

The elites’ hope of containing the excesses of democracy found its clearest expression in the plan proposed at the convention by the Virginia delegation. The antidemocratic sentiments expressed in support of the so-called Virginia Plan help undergird the case so often made by historians that the Philadelphia Convention was a constitutional “coup” or “counterrevolution” against the democratic impulses set loose by the Revolution.78 But viewing the framing through the lens of “counterrevolution” risks obscuring the broad accommodations made for popular anti-oligarchic sentiments during the drafting and ratification processes. The Constitution-as-coup idea slights the compromises and continuities between the new constitutional order and the revolutionary republican outlook reflected in the egalitarian ethos and “democratic parts of our [earlier] constitutions.”79 As we shall see, that radical outlook constrained and shaped the convention’s work, most obviously by contributing to the swift rejection of the Virginia Plan itself. This same radical outlook was also behind many of the arguments made by Anti-Federalists during the ratification debates, and it shaped an important interpretive frame for the Constitution that remained active in our law and politics and continued to shape constitutional developments over the coming century.

Of all the states, Virginia had the most wealth, the biggest population, and—with none other than George Washington at its head—the most distinguished of all the delegations present in Philadelphia. As such, the Virginia Plan, prepared by Madison and presented by the state’s young governor, Edmund Randolph, set the terms of discussion and debate over the next four months.

The Virginia Plan envisioned a national government with a full-blown executive, legislature, and judiciary. That was a fundamental change; but it stuck. More controversial were the new powers the Virginia Plan aimed to confer on Congress. Under the Articles, Congress enjoyed very few powers, and those powers were carefully enumerated and pertained to mutual defense. Any “power, jurisdiction [or] right” not “expressly delegated” by the Articles was reserved to the states, which retained their “sovereignty, freedom and independence.”80 The Virginia Plan upended this, conferring a new, sweeping grant of power “to legislate in all cases to which the separate States are incompetent; or in which the harmony of the United States may be interrupted by the exercise of individual Legislation.”81 Lest there be any doubt about who would determine the scope of state versus national competence, the Virginia Plan also empowered Congress “to negative all laws passed by the several States contravening, in the opinion of the national legislature, the articles of union”—in other words, to strike down any state laws Congress deemed unconstitutional.82

Edmund Randolph was blunt about the reason that he and others wanted a stronger federal government. “Our chief danger arises from the democratic parts of our [state] constitutions,” he explained. “None of the constitutions have provided sufficient checks against the democracy.”83 Madison argued that the “evils which had perhaps more than anything else, produced this convention” were the “Interferences” of the state legislatures with the “security of property rights, and the steady dispensation of Justice.”84 As far as framers like Madison, Randolph, Washington, and Hamilton were concerned, not only interstate trade barriers, but a much broader swath of state laws governing economic life, including debtor relief laws, land banks, and what Madison called “the havoc of paper money,” were all “aggressions [on] the rights of other states” and “destructive of the general harmony.”85 The Virginia Plan promised to halt these aggressions and the “excess of democracy” that produced them by giving financial and monetary policy-making power to the small body of elite lawmakers that Madison and the others expected to occupy the halls of Congress. Giving Congress the power to “negative” such state measures and to regulate currency and credit systems was exactly the strong medicine the republic needed.

The great majority of delegates at Philadelphia swiftly rejected the Virginia Plan’s central aim of sweeping aside the old regime of “enumerated powers.” Plenary congressional authority to legislate wherever Congress sees fit was certain to be seen as an unacceptable threat to popular self-rule and the people’s “inherent right” of governing and regulating “the internal Police” of their states. The congressional “negative” on state legislation was cast aside the same day for the same reason.86 Madison was vexed. Congress’s “negative” went to the heart of subduing the states. During the debate on the proposal, he had called it “the great pervading principle that must control the centrifugal tendency of the states,” without which they “would continually fly out of their proper orbits.”87 It was his brainchild, and he had a hard time letting it go.88 The “Father of the Constitution” warned that there would be no end to constitutional contests over political economy, and no strong and durable national vehicle for putting them to rest.89 He was right about that. Much would remain open-ended and contested under the new order.

In place of a general supervisory power over the states, the delegates inserted provisions in Article I, Section 10, directly forbidding the states from enacting the measures that states were most often enacting—and the most distasteful to the Virginians and other elites. Thus, Section 10 banned state emissions of paper money, forbade the states from making anything but gold or silver legal tender in payment of debts, and barred them from passing debtor relief laws that “impair[ed] the Obligation of Contracts.”90 These constitutional prohibitions aimed to block states from enacting the types of political-economy interventions—debtor relief—that the farmers and “Regulators” of western Massachusetts had so urgently demanded from their government.

However, rather than being imposed by a congressional veto, these substantive restraints would be enforced only by the Supremacy Clause, which bound “the judges in every state” to enforce constitutional limits against contrary state laws.91 Even assuming that the Supreme Court would exercise some measure of supervisory authority over the state judges, state adjudications were a pale substitute for the Virginia Plan’s omnibus national veto. Much as Madison gloomily expected, state legislatures went on enacting debtor-relief laws—almost two hundred over the course of the nineteenth and early twentieth centuries; and state lawmakers regularly took up matters of political economy the new Constitution seemed to assign to national government.92

Ultimately, what the framers ended up forging in the way of new national powers looked less like the wholesale transfer envisioned by the Virginia Plan and more like the particular grants widely anticipated at the beginning of the process. The national government got the power to raise and pay for an army; it got foreign affairs powers, to make treaties and declare war, without unanimity but with a supermajority in the Senate; and in the realm of political economy, it got a national taxing power, national control over tariffs, and national power to regulate interstate and foreign commerce. During ratification, this last trio of powers would prove widely popular; they promised to address British trade barriers, quell internal trade wars, and raise new federal revenue via custom duties, which seemed likely to ease the tax burden on farmers.93

Determining the class of men who would exercise these new powers became as important to the new constitutional order as the powers themselves. Debates about the all-important architecture of representation brought together debates over constitutional design and political economy. What weight would state population be given? What weight would go to the states’ respective contributions to national wealth? How much clout would economic elites—the Southern planters and Northern merchants—enjoy over the emerging national political economy and the future course of economic development? How much would be enjoyed by ordinary citizen farmers, artisans, and mechanics? Apportioning representation engaged all those questions; no wonder it provoked the convention’s fiercest clashes.

The framers aimed to make sure that the new national lawmakers would be men like themselves, men who got the big picture. For the most part, they thought constitutional design and the sheer scale of the nation—Madison’s “extended Republic”—would bring about their aims. Compared to state election districts, the ratio of voters to representatives in the House districts was daunting. Winning elections in such big districts would require higher profiles, broader reputations, and, in all likelihood, greater wealth. The political economy would be in safer hands. Senators would be chosen by the state legislatures to represent the states as wholes. Thus, they too would need to be men of broad reputations, as would the president and vice president.

The conflicting interests of the different state delegations prevented any easy solution to the problem of representation. Delegates from the smaller states recoiled from the Virginia Plan’s reliance on state population for apportioning representation in both houses. But disparities of size were not the chief problem. “The States,” Madison observed, “were divided into different interests not by their difference of size … but principally from the effects of their having or not having slaves.”94



The Political Economy of Slavery

Slavery implicated deep rifts. Between 1776 and 1787, the United States had “imported” and enslaved some two hundred thousand people, bringing the total enslaved population to seven hundred thousand. By 1787, slavery had been practically abolished in New England and was eroding in Pennsylvania and New York. At the same time, it was fast becoming the basis of social and economic organization in five of the thirteen states, where enslaved people accounted for fully 40 percent of the population. These five Southern states’ slave plantation economies had produced the new nation’s richest regional elite and most of the whole country’s wealth.

These Southern economies also diverged from the rest in being based predominantly on the export crops of tobacco, rice, and indigo (cotton would come later, in the nineteenth century). The South imported most of its manufactured goods and relied on others to carry its imports and exports. Accordingly, the South leaned in favor of free trade. In contrast, the North’s diversified economy, with a growing manufacturing sector and a great many shippers and merchants, inclined its statesmen to favor tariffs and other mercantilist restraints on trade.95

As the historian Michael Klarman underscores in his invaluable account, this clash of economic interests, more than rival views about the morality of slavery, drove the debates over the shape of representation. True, the Northern delegations included men prominent in the antislavery movement, like Benjamin Franklin and Alexander Hamilton. But they were there to create a strong union, and they knew that the Southern delegations would not abide any scheme that outlawed slavery or expressly empowered the contemplated new union to do so. The Southern delegations were not much concerned with writing explicit protections against emancipation into the proposed constitution’s text. Their concern lay with apportioning political clout to enable Southern representatives to safeguard the region’s distinct political economy and to thwart any future national policies aimed at undermining slavery.96

The delegates from slave plantation states managed that task exceedingly well. Slavery figured in two essential constitutional calculations, which captured something of the contradictory character of human property in a supposedly liberal order. How would slaves-as-persons figure in calculating state populations for purposes of apportioning representatives? And how would slaves-as-property figure in calculating the states’ respective fiscal burdens for purposes of apportioning taxes?

Southern delegates wanted enslaved people to be counted for purposes of representation but not taxation. Otherwise, there being only five slave states, and slaves being fully 40 percent of those states’ population, the South’s political weight would come up short of its fiscal burden. Only by counting enslaved persons on a par with free whites would the five states’ voting power be commensurate with their contributions to the union’s wealth.

Northern delegates wanted slaves counted for taxation but not representation. How could it be, asked a New York delegate, that a Southern planter could go “to the Coast of Africa, and … tear[] away his fellow creatures … damning them to the most cruel bondages, [and thereby] have more votes in a Govt. instituted for protection of the rights of mankind, than the Citizen of Pa. or N. Jersey” who condemns the practice?97 Similarly, a New Englander argued that demanding that slaves be included in Virginia’s population count was no different from insisting that Massachusetts’s “fishery” be included in its tally. Both were productive property under state law; both were “interests” the states’ representatives would seek to advance in national policymaking. It was absurd as well as unfair and immoral for the Southern planters to expect a special boost in representation for their particular interest. Tempers flared, debate went nowhere, and the convention repeatedly deferred the divisive issue.

By bringing together the two controversial constitutional calculations—representation and taxation—the notorious Three-Fifths Clause broke through the impasse. The three-fifths formula was familiar from its use in determining the state “requisitions” that financed the national government under the Articles, apportioned according “to the whole number of white and other free citizens and inhabitants, of every age, sex and condition, including those bound to servitude for a term of years, and three-fifths of all other persons not comprehended in the foregoing description.”98 Gouverneur Morris of Pennsylvania suggested using it as a basis for apportioning both representation and taxation. At once, a great many delegates from both sections applauded the “justice” of Morris’s compromise, as most delegates already agreed that taxation and representation should be linked.99

The three-fifths “compromise” was in fact a masterful piece of proslavery constitutional political economy, in particular for its power in electing presidents. Many found James Wilson’s proposal that the people themselves choose the president attractive, but the idea had a fatal defect from the slaveholders’ perspective: If the president were chosen by popular vote, then Virginia and the other major slaveholding states would have “no influence in the election on the score of the Negroes.”100 So, Wilson next suggested that the people elect delegates to a separate body, an Electoral College, to be composed of worthy men. That measure passed, and Madison swiftly maneuvered to ensure that the number of each state’s delegates to the Electoral College would be determined by the number of its representatives in the House, which the Three-Fifths Clause now governed.101

Instead of “no influence … on the score of Negroes,” the slaveholding South gained disproportionate influence. Virginia and Pennsylvania had roughly equal free populations. Thanks to its slave population, Virginia would commence with three more seats in the House and, therefore, three more electors in the Electoral College. Thomas Jefferson’s victory over John Adams in 1800 was widely—and plausibly—seen as a consequence of the three-fifths compromise, and the electoral disparity does much to explain why, for thirty-two of the first thirty-six years of government under the new Constitution, the president was a slave-owning Virginian.102

Historians and interpreters of the Constitution have long disagreed over what meaning to attach to the euphemistic language in which the Three-Fifths Clause, along with slavery’s other constitutional safeguards, was couched. Many say that prominent Southerners at Philadelphia shared Northern counterparts’ qualms about the moral contradictions of slavery in a free republic and piously hoped the institution would wither away. In that case, they did not want to be remembered as bequeathing a national charter that bluntly declared its commitments to maintaining and protecting Black bondage. As Madison later explained, many delegates, including himself, “had scruples against admitting the term ‘slaves’ into the instrument.”103 In its place, they used euphemisms like “such Persons” (in the Slave Trade Clause), “other persons” (in the Three-Fifths Clause), and “person[s] held to service or labour” (in the Fugitive Slave Clause).104 Some interpreters go further. They underscore that the framers might have provided slaveholding with even more sweeping and explicit safeguards; they chose not to do so. From this, it is argued, the framers deliberately left room for an antislavery reading of the Constitution to emerge.105 One thing is sure: the framers’ “covert language” enabled President Abraham Lincoln and his party to invent an antislavery reading of the text, making the most of the framers’ textual scruples and pious hopes.

But whatever their aims, and whatever their efforts to make slavery’s presence in the Constitution seem modest, the framers supplied the interests of slave owners with more formidable protections than any other ruling class interest. The framers’ contradictory commitments to slavery and freedom, contained in the Three-Fifths and other clauses, were so deeply embedded into the architecture of the Constitution that it would require a violent revolutionary struggle to repair it. But in the summer of 1787, the compromises brought to a conclusion the drafters’ work in the Philadelphia State House.



Ratification and the Joint Construction of American Constitutional Culture

The Constitution then went to the people. It was printed in newspapers and on broadsheets, “often with ‘We, the People’ set off in extra-large type.”106 The Constitution would be of no consequence, wrote Madison, “unless it be stamped with the approbation of those to whom it is addressed … THE PEOPLE THEMSELVES.”107 And so, between September 1787, when the old Continental Congress sent the Philadelphia Convention’s handiwork to the states, and June 1788, when New Hampshire’s vote in favor of ratification gave the Constitution legal effect, “the People themselves” engaged in profound debates about whether the Constitution deserved their stamp of approval.

The battle over ratification would turn out to be a generative moment of culture-making, as work by historians Woody Holton, Saul Cornell, and Gerald Leonard has underscored.108 As Americans fought over the proposed constitution’s meaning, they jointly created what would become competing interpretations of it, once enacted. Anti-Federalists made dire prophecies about the likely reach and application of key provisions, which they assailed in light of cherished republican precepts, anti-oligarchy chief among them. The Federalists responded both by pointing to compensating virtues of the new national organs and by providing assurances about how gently they would operate in a new federal framework. Almost immediately after ratification, the arguments and counterarguments of the ratification contest would morph and recombine into contending accounts of how the enacted text ought to be understood and how the federal framework ought to work. Anti-oligarchy would go from being a touchstone for misgivings and skepticism about the proposed new charter to being a principle for interpreting the powers it conferred. The Federalists’ words of assurance about the nature of the new federalism they championed—and the continued authority of state legislatures over economic life—would be invoked against their own readings of the new Constitution. In retrospect, the ratification debates were laying much groundwork for arguments a generation later for a constitutional political economy in which the federal government’s powers would be limited by “strict construction,” leaving room for continued popular control over the shape of economic development and the levers of distributive justice.

The Federalists, the proponents of ratification, had important advantages. First was that the Constitution promised clear benefits. Compared to the parlous, postwar status quo, the new national government (with its powers to tax, regulate commerce, raise and pay an army, and make sure treaties were honored) was bound to bring more prosperity, safety, and security. Even many western farmers in the demographic heartlands of Anti-Federalism believed (correctly) that the new Constitution would fortify the white nation in its murderous battles with Native Americans. Thus, for example, the settlers in the western regions of Virginia and Maryland supported the Constitution in their states’ ratifying conventions on account of Indian raids and worries that there were only “four or five hundred [U.S.] troops scattered along the Ohio to protect the frontier inhabitants” and that “[t]hose troops are ill paid, and in a fair way for being disbanded.”109

Addressing farmers, Federalists constantly recurred to the promise that the new national government would also relieve one of farmers’ most pressing grievances—their outsized tax burden. The grant of power to levy taxes, Federalists predicted (rightly again), would enable the new national government to rely chiefly on the most lucrative (and least painful) of taxes: tariffs on foreign goods entering U.S. ports. Under the Articles, such tariffs were levied by states with important ports. Thus, the greatest boon from a switch to federally collected custom duties would go to so-called nonimporting states. Unable to levy custom duties on goods arriving from overseas, Delaware, New Jersey, and Connecticut got whatever money they sent Congress from painful direct taxes. It was no coincidence that they were three of the first four states to approve the Constitution.110

Federalists had strategic advantages as well. The majority of nationally prominent public figures supported the proposed new Constitution, as did the majority of newspapers. Delegates to the state ratification conventions were drawn from voting districts that had been crafted to favor the states’ wealthier eastern and coastal districts, where public sentiment more often supported the controversial new charter—and to disfavor the poorer western districts, where it was more often opposed.111

Yet, in spite of all the benefits it promised, and in spite of the acknowledged defects of the Articles of Confederation, the contest over ratification was incredibly close; ordinary citizens and the delegates they chose were profoundly divided about the proposed constitution.112 It promised weighty advantages, but to a great many voters, it also seemed a bridge in the wrong direction, leading backward to the aristocratic past and government by the high and mighty.

Alexander Hamilton rightly cautioned that the “democratical jealousy of the people” was sure to be “alarmed at the appearance of institutions that may seem calculated to place the power of the community in few hands.”113 Anti-oligarchy would prove to be the opposition’s rallying cry.114 While Federalists cited the excesses of democracy and the ills of disunity, Anti-Federalists feared the loss of the democratic ethos and egalitarian spirit of the Revolution, which had led to the hard-won, decentralized, state-based constitutional order. What would become of the people’s “sole exclusive and inherent Right of governing” their states’ political economies with an eye to the “happiness of the people”?115

At the Virginia Ratifying Convention, Patrick Henry, revolutionary hero and eloquent foe of the new Constitution, channeled these popular worries: “I dread the operation of it on the middling and lower class of people: It is for them I fear the adoption of this system.”116 In New York, Melancton Smith, the state’s leading Anti-Federalist, agreed. The large, new federal legislative districts, even for the supposedly democratic lower house of Congress, would favor men “unacquainted with the common concerns and occupations of the people.” Such “aristocrats” “do not feel for the poor and middling class,” said Smith. “[T]he reasons are obvious. They are not obliged to use their pains and labor to procure property.… They consider themselves above the common people [and] do not associate with them.”117 The same worry animated the Dissent of the Minority to the Pennsylvania Ratifying Convention, which circulated widely in other states. Even though it was among the most populous states, Pennsylvania would send only ten representatives to Congress. The system of representation, warned the dissenters, would privilege the “lordly and high-minded” who “will have no congenial feelings with the people.”118 The astute young John Quincy Adams, watching the ratification contest unfold while at Harvard College, made the same observation about the size of the districts. If only “eight men should represent the people of this Commonwealth,” he warned, “they will infallibly be chosen from the aristocratic part of the community.”119

Patrick Henry’s fellow Virginian, the framer-turned-foe George Mason, tapped into the same worries when he warned that the form of government set out in the proposed constitution was a “moderate aristocracy” that was bound to turn into a “corrupt, tyrannical aristocracy,” over time.120 Indeed, that was just the point, Tom Paine declared. The proposed constitution was “a copy, though not quite as base as the original, of the form of the British government.”121 Aping the British form of government, it could end up, like the original, as oligarchy.

Federalists responded to these Anti-Federalist concerns most eloquently in the eighty-five essays that came to be known as the Federalist Papers, authored by Hamilton, Madison, and John Jay under the name “Publius.” The gist of Publius’s case was this: the American experiment in republican self-rule was in peril, and the proposed new constitution would rescue it. All true “friends of … public and personal liberty” should rally to it, wrote Publius.122

Constitutional scholars love to underscore Madison’s genius in anticipating the insights of modern political science about the logic of collective action. And Madison’s constitutional political economy tool kit indeed anticipated some of our own analytic tools for understanding how constitutional design shapes strategic advantages, molding the distribution of wealth and power over time. But a closer look at the ratification debates shows that Madison was hardly alone in his shrewdness about the logic of collective action. The practical experience of a decade’s worth of state politics had led some prominent Anti-Federalists to the same insights. But the Anti-Federalists pressed them in a different direction, highlighting a crucial weakness in Madison’s account: He addressed the problem of oppression by majority factions, but ignored the problem of oppression by elites.

Factions, Madison famously wrote, are the bane of the republican form of government—majority factions above all, and most especially, majority economic factions composed of the poor many.123 Experience confirmed that the poor many could and would use their votes to despoil the wealthy few. A great virtue of the proposed “extended republic,” with its large electoral arenas, was that it would stymie such factions in their efforts to make laws and policies for their own selfish and partial purposes. The smaller the arena, the easier it is for a selfish majority to gather its forces and trample the rights and interests of others, like the wealthy few. The larger the arena, the greater the coordination problems confronting would-be factions, the greater the number of cross-cutting group interests, and the harder it becomes for a selfish majority to oppress others. Accordingly, Madison is praised for showing that if you want a pure republic, the logic of collective action favors an “extended” one.124 A larger republic’s larger districts, Madison explained, would necessarily produce lawmakers and officials with fatter wallets and bigger reputations than state officeholders. More than that, however, they would be men with broader horizons and greater characters—the “purest and noblest,” in his words.125 Under the new constitution, ruling elites would be disinterested and pure, and they would be pure and disinterested because they were elite.126

But what about the distinct capacity of elites to harness republican institutions for selfish ends? Anti-Federalists rightly pointed out that the same logic of collective action had something significant to say about this unacknowledged problem of elite domination. Melancton Smith put it well at New York’s ratifying convention in June 1788. “The great easily form associations,” said Smith, apropos of the large districts into which New York would be carved for choosing national representatives, but “the poor and middling class form them with difficulty.” In such large districts, “the common people will divide, and their divisions will be promoted by the others.” By contrast, “the natural aristocracy”—Smith used the common phrase with irony—would “easily unite their interests.”127 A Massachusetts Anti-Federalist similarly explained the ease of collective action on the part of the state’s “compact” elite. Among the elite, “there is a constant connection and intercourse,” to say nothing of patronage and family networks. Thus, they are easily able to “centre their votes” and align their “interests” in legislation and policy; farmers, by contrast, were “scattered far and wide” and despite being in the majority, would find it much harder in large districts to “act in concert.”128

The peril of elite domination was compounded by the expansive powers the Philadelphia Convention conferred on these lordly new lawmakers and officials. True, the federal government’s powers were carefully enumerated. But what difference would that make, given such provisions as the Necessary and Proper Clause? How easy it would be for an ambitious set of moneyed aristocrats in the proposed new Congress, equipped with that elastic clause, to read their power to regulate commerce to reach deep into the contract and property relations of every humble citizen! Or to read their powers to tax and borrow to authorize a national bank for outsized speculators and stockjobbers to exploit!129 How easy for these new national lawmakers to read their power to create inferior federal courts as authority to legislate the all-important rules of everyday social and economic life that would obtain in those courts—rules that hitherto had been the sacred province of each state’s “police” and common law.130 All that would remain for the lowly state governments to do would be “yoaking hogs [and] determining the width of cart wheels.”131

Federalists devoted much eloquence and ingenuity to addressing the fears raised by their foes. The powers of the proposed new federal legislature, they insisted, would not upset the republican order of things. The new federal machinery’s main focus would be on the nation’s foreign affairs.132 The Anti-Federalists were torturing the draft constitution’s natural meaning in order to find such sweeping authorization for federal power over domestic affairs.133 Not federal but state government and state law, insisted Publius, would reign over domestic matters and the affairs of everyday life.134 “The powers reserved to the several States will extend to all the objects which, in the ordinary course of affairs, concern the lives, liberties, and properties of the people, and the internal order, improvement and prosperity of the State.”135 State government, declared Hamilton rather disingenuously, would continue to hold the levers of distributive justice.136 The people’s “inherent right to govern and regulate” the political economies of their respective states would remain untrammeled.

And what, finally, was one to make of the glaring lack of a bill of rights? “A bill of rights,” Jefferson reproached Madison, “is what the people are entitled to against every government on earth.”137 The lack of a bill of rights cost the Federalists many allies and would-be supporters. It encapsulated the perils Anti-Federalists underscored—about individual rights, about popular self-rule and the collective liberties it demanded, about threatened encroachments on the states.138 All could agree that the states were essential guardians of “popular liberty,” “Public Happiness,” and “distributive Justice,” but the Anti-Federalists were not buying the assurances by Madison and Hamilton and their colleagues that states would continue to have the authority to perform the work. The Federalists scoffed at the notion that their proposed text needed amendments or a bill of rights, only to reverse themselves in the nick of time.139 Facing potential defeat at the all-important New York and Virginia ratifying conventions, they grabbed hold of a compromise and fallback position that the Anti-Federalists had provided: the state conventions should ratify, but on the condition that the first order of business for the new Congress should be to propose amendments embodying a bill of rights. And so they did, and so it was.

The promise and swift delivery of amendments helped ensure wide acceptance of the new republic by erstwhile foes. The amendments—the Tenth Amendment in particular, as it reaffirmed the powers of the states to safeguard popular liberty—baked some more of the old egalitarian and democratic republican constitutional ethos into the new order.140 They entitled the Anti-Federalists to feel that the final product was also their work, to be interpreted according to their lights.

The entire process of ratification crystallized what we have dubbed the unintentional process of joint construction of a constitutional culture, equipped with nascent rival interpretations and rival constitutional political economies, each with plausible claims on the new charter. What had been arguments against the Constitution would become arguments about its meaning and application. The Federalists won the crucial battle of ratification, but the Anti-Federalists’ outlook went on to win a great many of the battles of interpretation that followed.

In these interpretive encounters, the old revolutionary political economy of broad, egalitarian distribution and democracy of opportunity remained central. And so too, of course, did the Federalist case for strong centralized powers to construct and maintain a national political economy that worked for the collective good in ways beyond the competence of individual states. Quite unwittingly, the ratification contest had sown the seeds of the two-party system, which would take shape around exactly this divide over the direction of the nation’s constitutional political economy.



The Political Economy of the Birth of Partisanship

After ratification, as the federal government began to take shape, many in the front ranks of national leadership, like Jefferson and George Mason, worried that the new national framework might provide the machinery by which the privileged classes would climb to new oligarchic powers. As Madison watched the first treasury secretary, Alexander Hamilton, pursue policies that seemed to justify those fears—policies aimed at creating a strong central, fiscal-military state, with a national bank, a national debt, and a national patronage-based moneyed elite, openly modeled on Britain’s—Madison reversed (or at least, dramatically shifted) ground.141 During the 1790s, he joined Jefferson in creating a national opposition, based on the very values and institutions he had gone to Philadelphia to subdue.

The pair coordinated newspaper campaigns against the bank and Hamilton’s other policies. As leaders of the burgeoning Democratic-Republican opposition movement, they forged an enduring outlook on federalism and republican self-rule and political economy under the new Constitution: an outlook rooted in states’ rights and the democracy-of-opportunity tradition bred by the revolutionary contest. By tightly linking text, structure, and political economy in one discourse, the Democratic-Republicans made the distributional purposes and effects of national policies into matters of great constitutional moment. According to this outlook, the bank and other Federalist policies not only breached constitutional limits and usurped powers that the Constitution assigned to the states, but also imperiled the constitutional order by promising to concentrate wealth and power in a moneyed aristocracy with control over the levers of public policy and private finance. Hamilton’s Reports on the Public Credit and Report on Manufactures openly laid out the scheme, with his arguments for the bank’s legality revealing some of the ways that the would-be Federalist oligarchy meant to exploit the Constitution’s open-ended clauses, like the Necessary and Proper Clause, to justify it.142

In truth, there was much to be said for Hamilton’s vision of America as a manufacturing powerhouse, destined to overtake Great Britain. His Report on Manufactures mounted a formidable critique of Adam Smith’s and David Ricardo’s free trade orthodoxy. Free trade was well and good for Britain, with its dominant economic position. But if one examined what Britain did to get on top—instead of what Britain now prescribed for the rest of the world—one found that the formula was tariffs and other protections for the nation’s infant industries, which was just the policy Hamilton’s Whig heirs, like Lincoln and Clay, would adopt for the United States. Burgeoning domestic manufacturing could supply a richer market for domestic agriculture, to the advantage of all.143

Likewise, there was something to be said for Hamilton’s plan for a national bank and a funded national debt, which the Federalist-led Congress adopted. It did put the new national government on a solid financial footing. Yet, Hamilton’s aping of British prime minister Robert Walpole’s patronage-based, fiscal state-building was too much to swallow. Madison and Jefferson shared the view of their fellow Virginian and Democratic-Republican John Taylor, who explained the scheme’s dire logic: “The funding system was intended to effect, what the bank was contrived to accelerate. 1. Accumulation of great wealth in a few hands. 2. A political moneyed machine. 3. A suppression of the republican state assemblies, by depriving them of political importance, resulting from the imposition and dispensation of taxes.”144 The goal, on Taylor’s account, was to reduce the state assemblies to cogs in a consolidated system of government. The only truly representative bodies in the new federal system would be undone by the machinations of the paper banking interest.145

Only by restoring the constitutional balance between national and state power would lawmakers accountable to the humbler classes of citizens retain essential powers over economic life and development; only then would the safeguards for sustaining a broad middle class and fair equality of opportunity be assured. And only then, with its social basis intact, would the Constitution—conceived as a grand experiment in republican self-rule—survive.146

It is no wonder that the Democratic-Republicans insisted on the constitutional stakes of their opposition to Hamilton’s policies. Although their work in the 1790s seems plainly partisan, neither Madison nor Jefferson saw party-building as constitutionally legitimate. Party-building was still, by definition, faction-building; and factions were what the new Constitution or any good republican constitution was designed to overcome, and what virtuous citizens scorned. But traditional antipartyism did make room for an exception. “Just as the people might organize to effect their right of revolution (as they did in 1776),” historian of this party-building moment, Gerald Leonard, explains, “they might organize a temporary party of the Constitution to attempt salvation by peaceful, political means when the Constitution was in danger of usurpation.”147

So, the Democratic Party came into being as a “party of Principle,” its very warrant for existence the constitutional stakes of defeating the “moneyed Oligarchy” in power.148 Americans would later grow accustomed to the idea of permanent political parties. But for decades, the Democrats—or “the democracy,” as the party called itself—would continue to proclaim the constitutional necessity for a mass party of “the people” or “the producing classes” to counter the inevitable tendency of “wealth” to convert economic into political domination.149 “To be allied to power, permanent, if possible … is one of the strongest passions which wealth inspires,” Martin Van Buren, the great architect and theorist of Jacksonian democracy, later observed in his remarkable Inquiry into the Origin and Course of Political Parties. “Here [in the U.S.], where [wealth] is deprived of [aristocratic privileges], it maintains a constant struggle for the establishment of a moneyed oligarchy, the most selfish and monopolizing of all depositories of political power, and is only prevented from realizing its complete designs by the democratic spirit of the country”—a spirit, Van Buren argued, which could only find effective political expression via a permanent party organization.150

Looking back from mid-century on “the democracy’s” origins in the decades we have just canvassed, Van Buren set out a canonical rendering of the Jeffersonian narrative of constitutional redemption. Hamilton’s policies in the 1790s, Van Buren declared, were well intentioned and brilliantly crafted, but blatantly unconstitutional. Why, Hamilton himself argued that his political-economic policies reflected what the nationalists at Philadelphia had really wanted—not what they managed to get into the text! Convinced that the best interests of the nation demanded flouting the Constitution that “the people recently had ratified,” Hamilton aimed to “sap and mine” and ultimately supplant the Constitution with what he believed was “a superior Monarchical form of Government.” If the Democratic Party’s founding father had not thwarted him, “this glorious old Constitution of ours … would long since have sunk beneath the waters of time.… Our system might then have dissolved in anarchy, or crouched under despotism or some milder type of aristocratic government—a monarchy, an aristocracy, or, most ignoble of all, a moneyed oligarchy—but as a Republic it would have endured no longer.”151

Together, during the 1790s, Jefferson and Madison honed an account of the constitutional order and the roles it assigned to national, state, and local government in support of a more democratic and decentralized political economy: one dedicated to a democracy of opportunity, one where, as Hamilton ruefully observed, people would expect “distributive justice” from the “hands” of state government, where great fortunes at the top would diminish, the share of those at the bottom would rise, and the middling classes would predominate in both state and civil society. Jefferson proclaimed that his victory in the 1800 presidential race—the “Revolution of 1800”—was an enduring national decision in favor of this view of the principles enshrined in the national Constitution.

The new Democratic-Republican Party—popularly known by its early leaders and rank and file as the Republican Party—toppled Hamilton and the Federalist grandees, gathered into its ranks the nation’s enfranchised majority of small farmers and artisans, and incorporated them into a new, broader-based elite alliance with rising enterprisers and slaveholding planters. Over the next two decades, a new generation of state-based entrepreneurial leaders of Jefferson’s party took on board much of Hamilton’s program and built up at the state level much the same kind of monetary, corporate, and transportation infrastructure Hamilton had hoped to create on a national scale. Meanwhile, on the national plane, Republicans aimed to stabilize money and credit, and subsidize manufactures.152

This new generation of Republican leaders embodied a stunning shift in direction, as the party’s founding father saw it. Yet, the younger politicos who engineered the shift defended their reversal of Jeffersonian tradition in the name of that tradition. The new entrepreneurial wing of the Republican elite acknowledged, as one of them put it, that yes, they had grown “reconciled to … measures and arrangements which may be as proper now as they were premature or suspicious when urged by champions of Federalism.”153 On the other hand, as the historian Charles Sellers mordantly chronicles, they proclaimed undying fealty to the Jeffersonian vision of government acting to protect every man’s equal rights and opportunities. Every new bank, canal, and railroad, every shiny, new investment opportunity they chartered and underwrote with unsecured loans or bonds backed by local taxpayers’ dollars was said to promote the ordinary mechanics’ and farmers’ opportunities.154

These new entrepreneurs and their banks were experimenting with the possibilities of a system that no one understood very well, a shift to financial transactions based solely on values represented by paper instruments—banknotes, bills of exchange, and corporate stocks. “Real money” or specie was giving way to “paper promises to pay,” multiplied far beyond the amount of specie or present capital to satisfy them. Established banks earned large dividends by extending loans and notes beyond their specie reserves. The resulting inflation threatened sound growth, and to stem this, the Republican Congress chartered the second national bank in 1816, hoping it would reform the currency by forcing the state banks to resume specie payments.155

The new national bank and its new-school Republican directors instead succumbed to the get-rich mood, maximizing the bank’s profits by extravagant lending. Thus, the second national bank began its career, according to its later president Nicholas Biddle, as a “monied institution governed by those who had no money … a mere colony of the Baltimore adventurers.” Among them was the propertyless adventurer and cashier of the bank’s Baltimore branch, James W. McCulloch. McCulloch was one of several Baltimore directors and insiders who got loans without collateral—half a million in McCulloch’s case, none of it repaid.156 And it was on James McCulloch’s behalf that Chief Justice John Marshall, fully aware of the irony, vindicated the national bank and the tarnished but polishable Hamiltonian vision of a great continent-spanning, commercial-republic-cum-capitalist-state, in McCulloch v. Maryland, handed down a few weeks after the Panic of 1819 had arrived.

The delusion that “legerdemain tricks upon paper can produce as solid wealth as hard labor in the earth,” complained Jefferson from Monticello, made it impossible to “reason Bedlam to rights.”157 Early in 1819, with the bust almost at hand, Jefferson wrote that the speculative frenzy had produced “a filching from industry its honest earnings, wherewith to build up palaces, and raise gambling stock for swindlers and shavers.”158

When the bust came, it brought the nation’s first “traumatic awakening to the capitalist reality of boom and bust.”159 As the Republicans’ second national bank set about saving its own skin by calling in loans and demanding settlement of its heavy balances against state banks, the brutal deflation brought down most of the nation’s new market economy. “Export prices collapsed; businesses failed; settlers lost their allotments of public lands for inability to complete payments; the remorseless process of debt liquidation brought down modest enterprisers and large ones; distress was greatest in the cities where roughly a million, perhaps three out of four, of the growing new class of wage earners, were out of work … the destitute fled back to kin in the countryside for subsistence.”160

The “Workey,” or urban working-class press, saw the emergence of a new, more radical and class-conscious brand of popular constitutionalism. Jefferson saluted it and was gladdened by the growing sway of old-school Republican leaders whose influence would mount during the Bank War of the 1830s. This new generation of old-school Republicans and the older purists alike mocked the grandiloquent vision of national authority and national development, set out by Marshall in McCulloch v. Maryland in the course of upholding the constitutionality of the national bank, while it leeched the life out of the new market economy to save its own skin.161 In the old-school view that Jackson would make his own, the bank was a “great monopoly … concentrat[ing] the whole moneyed power of the Union.” With its vast power to corrupt and its “numerous dependents,” it was engendering a new oligarchy with a sway sufficient “to defeat any measure” in Congress. But even at the state level, the “paper system” enabled “one class in society” to corrupt the polity and exploit and rule over the rest.162

Thus was a pattern—we might say, a dialectic—of constitutional political-economic discourse and debate formed, which would endure for well over a century to come. After the Federalists’ demise, no mainstream party ever again openly proclaimed itself the party of elite rule. All sides appropriated the language of democracy of opportunity—and made their rival constitutional political-economic claims and defenses at least partly in its terms. They might accuse their foes of “despoiling the rights of property” or of being the “ruination of enterprise,” they might defend the wealthy, but not the wealthy’s right to rule; always they proclaimed fealty to “equal rights” and broad distribution of prosperity for the “producing classes.” When such claims grew strained and thin, when the enfranchised “mass” of the citizenry of this white man’s republic, or some significant portion of it, was pressed too far, thicker distributional claims emerged, and new policies and restraints were defended in the name of constitutional restoration. So it was when Jackson and Van Buren set out to save the democracy of opportunity once more.
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CLASHING CONSTITUTIONAL POLITICAL ECONOMIES IN ANTEBELLUM AMERICA


Most of the major constitutional conflicts of the antebellum period were clashes over constitutional political economy. Today, when constitutional scholars read and write about the fights from this period over such subjects as tariffs and internal improvements, they see a battle about states’ rights and the limits of national power. They understand the contest largely in terms of a Southern elite whose constitutional politics were aimed at keeping Congress’s hands off slavery. All that is true; but it is only half the story. Entwined with that battle was a constitutional debate about the nation’s distribution of opportunity, wealth, and power and what kind of political economy would best serve the equal rights and standing of the white workingman.

Chapter 1 began the work of retrieving a world in which figures like Thomas Jefferson, James Madison, and Alexander Hamilton, among many others, viewed the Constitution through the lens of political economy, and political economy through the lens of the Constitution. Andrew Jackson added an important new layer to the story: he brought constitutional political economy to the center of partisan politics. He also tightened the knot of race and class, entangling the antebellum Democratic Party’s embodiment of the democracy-of-opportunity tradition more than ever with racial subordination—with the promotion of Black slavery and Indian expulsion and extermination.

This chapter begins by charting the rise of “Jacksonian democracy.” We examine the Jacksonians’ passionate views on political economy and their conflicts with the Whig Party and its rival “American System” of political economy. With the Whigs, we uncover a forgotten world of ideas about legislative constitutional duties, intimately bound up with the legislative tasks of national policymaking and institution-building. Jacksonians and Whigs alike shared the belief that when it came to constitutional political economy, they—the legislators, including the president in the exercise of his “legislative” role—were the primary interpretive actors or “expositors” of the Constitution as well as the primary policymakers.

They understood their politics not as working within a constitutional order so much as working out a constitutional order, and renovating it, over time.1 Thus, Congress’s affirmative, legislative constitutional duties were a central focus, in ways we have forgotten—but which generations of American reformers (Reconstruction Republicans, Populists, Progressives, New Dealers) inherited and understood well. Renovating our political economy in the ways liberals and progressives envision today will involve much controversial legislative action animated by constitutional purposes and principles. So, one goal of the first part of this chapter is to begin recovering this way of thinking and arguing about the Constitution.

We start, though, with the Jacksonians’ war on the national bank. That war was part of a broader questioning of how American capitalism was taking shape. The Jacksonians drew together a dominant political coalition—small farmers and urban workers and shopkeepers on one hand, and Southern planters and slaveholders on the other—united around the common constitutional ground of strict construction, states’ rights, “equality of rights” for the white laboring many, and righteous opposition to unconstitutional “class legislation” on behalf of corporations and financial and manufacturing elites. The democracy-of-opportunity tradition was at the militant core of their constitutional politics.

The second part of this chapter examines the emergence of two new visions of constitutional political economy, built around rival systems of labor and production: “Free Labor” and slavery. Calling itself the party of “Free Labor,” the new antislavery Republican Party rested on a coalition of erstwhile Northern Democrats and Whigs. It rewrote the democracy-of-opportunity tradition, basing its constitutional political economy on the expansive opportunities and material independence afforded working people by an active national government committed to “Free Labor.” Securing those promises also demanded vanquishing a new “oligarchy”: not the financial elite, this time, but the slaveholding planter elite, the Southern “Slave Power,” hell-bent on making slavery national by subverting the Constitution. Not surprisingly, the planters fashioned a new, militantly proslavery constitutional political economy of their own.


Jacksonian Constitutionalism and Whig Principles of Legislative Duty

One cannot understand the central elements of Jacksonian constitutionalism—its conceptions of equal protection and class legislation, strict construction, and states’ rights—without understanding the contest over constitutional political economy that Andrew Jackson and his new Democratic Party believed they were waging.

With the Panic of 1819 and the economic pain that followed, a breach had opened between ordinary voters—mostly farmers and workers—and the party elites, who were then blazing new paths of national and regional development. Into the breach stepped a popular nonpolitician. In 1828, a white farmer-worker populace, voting directly, in mass numbers, in a presidential election for the first time, found in General Jackson more than military charisma. Ordinary Americans were mustering democracy against “the paper system” and its “new aristocracy” of enterprise. To the astonishment of old party leaders like John C. Calhoun and Henry Clay, the voters rallied to Old Hickory’s cry: The Constitution was imperiled “and the people alone by their Virtue, and independent exercise of their free suffrage” could rescue and redeem it.2 Not until Franklin Roosevelt would a presidential candidate again speak so plainly about the realities of class divisions and the incompatibility of political democracy and economic oligarchy. Voters who readily accepted that they were the poor “many” fighting off the wealthy “few” exercised their suffrage for what the new Democratic Party press heralded as a “democratic Millennium.”3


JACKSONIAN EQUAL PROTECTION

Today, the idea of equal protection of the laws is central to our modern understanding of the Constitution. We now think of equal protection as the wellspring of the inclusionary principle: a constitutional provision aimed against laws that injure groups defined by race and sex and other “discrete and insular minorities.”4 But there was also another equal protection, before the Equal Protection Clause. For Andrew Jackson and his followers, equal protection was not about race or sex, but was nonetheless a touchstone of the democracy-of-opportunity tradition. Equal protection was a constitutional principle about protecting the “many” against class legislation that privileged the “few.”5

The mass of ordinary white farmers and those Jackson called “the laboring classes of society” were fearful of the new “paper-money system”; the new boom-and-bust business cycle; and the growing inequalities of wealth, opportunity, and political power between the poor many and the rich few.6 The new “paper-money system,” Jackson told the nation in his farewell address, threatened “to undermine … your free institutions” and place “all power in the hands of the few … to govern by corruption or force.”7

The bank controversy perfectly distilled the Jacksonians’ fears. Congress chartered the Second Bank of the United States in 1816 to facilitate paying off debt from the War of 1812 and to stabilize the national currency. But the bank was a for-profit enterprise funded, and governed, primarily by its private shareholders, the largest and most powerful of whom were wealthy merchants like Jacob Astor and Stephen Girard. It competed with smaller state banks; its critics charged that it heavily favored the speculators of the Northeast over the farmers of the South and West.8 Jacksonians argued forcefully against renewing its charter for reasons they framed in a constitutional discourse they inherited from their party’s founders. As one leading Jacksonian put it, although the bank is “maintained out of the hard earnings of the poor,” “[i]t is essentially an aristocratic institution” that “bands the wealthy together” and tends “to give exclusive political, as well as exclusive money privileges to the rich.” The bank, he argued, “falsifies our grand boast of political equality; it is building up a privileged order, who, at no distant day, unless the whole system be changed, will rise in triumph on the ruins of democracy.”9

Jacksonians responded to these fears with a welter of sustained constitutional arguments—in the courts, in Congress and state legislatures, and in critical presidential vetoes.10 These arguments were about constitutional political economy. They condemned not only the bank but a wide array of corporate and bank charters, tax exemptions, subsidies, and protectionist tariffs as unequal laws, as “invasion[s] of the grand republican principle of Equal Rights—a principle which lies at the bottom of our constitution.”11 Such laws created “inequalities of wealth and influence” that would lead “inevitably” to the invasion of the rights of the “weak” by the “strong.”

Specifically, such laws would enable an emerging oligarchy—the “moneyed aristocracy”—to amass economic and political power over the “middling and lower classes.”12 In vetoing the bank, President Jackson urged the government to “confine itself to equal protection, and, as Heaven does its rains, shower its favors alike on the high and the low, the rich and the poor” rather than “grant[ing] titles, gratuities, and exclusive privileges, to make the rich richer and the potent more powerful.”13

The Jacksonians viewed the direction of economic development that this emerging oligarchy was charting with a distinct sense of constitutional crisis: they argued that it subverted the nation’s republican Constitution (or, more precisely, republican constitutions). In great part, this was a story of the corrosive effects of inequalities of wealth. An American political economy built on true constitutional principles, argued Jacksonian Congressman John Bell of Tennessee, would not aim for the “European” goal of maximizing national wealth “without regard to the manner of its distribution”: “[T]he accumulation of great wealth in the hands of individual citizens” subverts the natural “equality of rank and influence” that is “the very end and aim of all our political institutions.”14

Mainstream Jacksonians strove to lay down strong distributional constraints on government policy—ones that ran to formal equal opportunity and also to “equality in the actual condition” of the citizenry.15 As Bell’s speeches illustrate, these constraints were precepts of their political economy and—equally, inseparably—of their constitutional outlook. “The fundamental principle,” Bell argued, “of the American Governments, local and national,” is “equality of rank, rights, and privileges.… Whatever measure of public policy tends … to destroy the equality of rank and influence among our citizens, is not only opposed to the theory of our Government, but subversive of the fundamental principle upon which it is erected.” For this reason, Bell argued, “I deny … that it is either proper, or consistent with the object of our Government, to promote the growth of the country in wealth, without regard to the manner of its distribution.” He viewed “the accumulation of overgrown individual fortunes” as “a positive national evil,” and argued that governments are “free, just, and equal in proportion to the degree of equality in the actual condition of their members or citizens.”16

The central problem was that economic inequality inevitably has corrosive effects on political equality. In Jackson’s words, an economic system divorced from “the great principle of equality” threatened to create “a dangerous connection between a moneyed and political power.” The “moneyed interest” would become a political aristocracy, he warned, as “a control would be exercised by the few over the political conduct of the many by first acquiring that control over the labor and earnings of the great body of the people.”17 This is, in short, the problem of oligarchy.

These concerns became the mainspring of a distinctive Jacksonian constitutionalism. They inflected many modalities of Jacksonian constitutional argument, such as textual arguments about federal power—for instance, President Jackson’s argument that Congress’s textual authority to mint currency should not be read to permit Congress to delegate this power to a private bank (by chartering the national bank and authorizing it to issue notes that, foreseeably, had become the nation’s paper currency). Jacksonian equal protection and equal rights meant that stern constitutional scrutiny was required any time the government granted exclusive privileges, exemptions, immunities, or monopoly powers to determine whether these were truly “necessary” or whether they instead embodied an unjustifiable “bend[ing of] the acts of government” by “the rich and powerful … to their selfish purposes.” But Jacksonian equal protection was not laissez-faire for its own sake. It had two overriding purposes: to prevent the capture of the government by the rich and to safeguard broad opportunities for all.18

Of course, “all” did not mean all. Jacksonians wedded white farmers’ and workers’ democratic and egalitarian aspirations to the racist causes of Southern slavery and Indian removal. This was a tragedy of American political and constitutional development from which we are still disentangling ourselves. Slaves’ productive work—as well as women’s productive work—was not merely excluded from the Jacksonians’ generous conception of equality for the nation’s white male producers; racial and gender subordination were among the bases on which they rested their vision of the white man’s republican liberty and citizenly independence.19 It was not the Jacksonians but instead their Whig foes and abolitionist critics who first probed the contradictions between championing an egalitarian political economy for the white “laboring classes” and perpetuating Black bondage; it was nineteenth-century women’s rights advocates who made the case that the Constitution’s promise of equal rights meant equal rights for women.20

And when Jackson launched his murderous new policy of mass expulsion of Native peoples—egged on chiefly by Southern slaveholders and land speculators, who craved the vast and fertile “Indian territory” of the Southeast for the expansion of their slave plantations—it was the Whigs who opposed him. (The House vote on Jackson’s hallmark Indian Removal Act of 1830 was so close—102 yeas and 97 nays—that the nays would have triumphed if the Three-Fifths Clause had not inflated slaveholders’ power.)21 Southern politicians, intent on asserting state authority over Indigenous nations’ lands, often lumped the issues of Native sovereignty and slavery together as “local concerns” that Northerners and the federal government had no constitutional authority to meddle with—a states’ rights position Jackson largely endorsed.22 In all these ways, “Jacksonian democracy” was a Herrenvolk democracy—“democratic for the master race but tyrannical for the subordinate groups.”23

What the Jacksonians also understood, vividly, and articulated in constitutional terms, was that in their time, a nexus of elite wealth and political power threatened the political and economic equality of white male farmers and “mechanics.” In Jacksonian constitutional political economy, this was the fundamental threat to the constitutional order.24 To respond to this threat, as the constitutional historian Gerald Leonard has chronicled, the Jacksonians created the first modern mass political party. Such a creature seemed to its conservative foes a constitutional nightmare: a permanently organized faction. But the Jacksonians defended the new creature as just the opposite: not a nightmare, but actually a constitutional necessity, to mobilize the nation’s dispersed “producing classes” as a new “[d]emocracy of numbers” to defeat oligarchy and save the republic from the “[a]ristocracy of wealth.”25



THE “AMERICAN SYSTEM” AND THE WHIG CONSTITUTION OF OPPORTUNITY

What about the Jacksonians’ foes: turncoat Democrats like John Quincy Adams, the great Whig statesman Henry Clay, and the rising star in the Whig galaxy, the young Illinois lawmaker Abraham Lincoln? They too believed that constitutional principles must determine public policy and guide economic development. They had views, in other words, about constitutional political economy. And it was not only up to judges to preserve the constitutional order: judicial review played a relatively minor role in their view, as it did in the Jacksonians’. It was chiefly up to the people and their representatives to safeguard constitutional liberty and ensure that the Constitution’s other precepts and purposes were fulfilled, as the nation pursued its combined experiments in constitutional government and capitalist development.

The Whigs clashed with the Jacksonian Democrats over the developmental and distributional possibilities and perils of banks and currency, corporate charters, protective tariffs, and internal improvements; the Whigs’ arguments were similarly suffused with constitutional claims. The core disagreement was over the kind of political economy the developing nation should embrace. Henry Clay’s “American System” called for a robust, active role for national government—what development economists today would call a developmentalist state. This meant building up infant domestic industries by imposing protective tariffs; linking farmers and local enterprises to far-flung markets with national subsidies for internal improvements like canals and railroads; and promoting growth and prosperity by fostering concentrations of capital for investment and encouraging a credit-based national economy and a flexible medium of exchange via national and state banks.26 Senator Daniel Webster of Massachusetts earned the sobriquet of the great Whig “Expounder of the Constitution” thanks to his many famous oral arguments on behalf of corporations.27 As these arguments dramatized, alongside the other elements of the American System, Whigs promoted judicial protection of what they deemed investors’ vested rights. Unless capital investments were secure against popular “interference,” they argued, everyone would suffer.28

An ex-Federalist like Webster might scorn egalitarian appeals to the enfranchised masses. But the party leadership soon appropriated the Jacksonians’ mass-party organizational structure, and along with it the Jacksonian rhetoric of equal opportunity for the poor farmer and workingman. The rising young Illinois Whig Abraham Lincoln adapted that rhetoric to defend the very development policies Jackson and the “Old School” Democrats assailed. Jacksonians watched and were alarmed by the young lawmaker’s unhesitating sponsorship of dozens of charters for large, new corporations. “What is the passing [of] an act of incorporation, but the making of a law?” Lincoln demanded, as he painted a glowing portrait of future railroad corporations of “a great national character.”29 Here, for Lincoln, was the promise of new markets and new opportunities for the poor farmer to improve his condition by producing for profitable home markets of manufacturing workers in the East.30 Jacksonian lawmakers pointed out Lincoln’s blindness to the threats posed by large concentrations of capital to the “poor man’s” prospects for material independence and the republic’s need for a rough “equality of condition.”31 Lincoln responded by pointing out their blindness to the state’s need for outside capital to underwrite development, and the impossibility of a hard-money or specie currency sustaining the pressures of a growing farm population and its hunger for prosperity.32

Plainly, the Whigs’ political economy was of the rising-tide-lifts-all-boats variety.33 Clay and Lincoln were not unduly troubled by growing inequalities of wealth, as long as the rising fortunes at the top resulted from new industry and growing commerce. Concentrations of capital in well-run banks or in “[t]he joint stock companies of the North” did not distress them. In part this was because they thought such concentrations of capital essential to expanding jobs and opportunities for ordinary people. Here, it is important to recall the typically small scale of manufacturing production that Lincoln knew in central Illinois, or Clay in Kentucky—where, Clay observed, “almost every manufactory known to me is in the hands of enterprising self-made men, who have acquired whatever wealth they possess by patient and diligent labor.”34 Even in manufacturing centers like New York at this time, the typical shop was fairly small.35 Given this, it was not yet so far-fetched for these Whig spokesmen to believe that the expansion of American manufacturing promised wide-open avenues for a broad swath of hireling journeymen to acquire the know-how and raise the capital to own “manufactories” of their own. An entrenched “monied aristocracy” seemed a distant worry to a young Whig like Abraham Lincoln in the hazardous, hurly-burly world of new fortunes made and lost in the market economy. As Lincoln’s own path from hardscrabble farming to counsel for new banks and corporations seemed to demonstrate, those who rose to the top in this brave new competitive world were more likely to be a “natural” elite than an “artificial aristocracy.”36

A great many proponents of Jacksonian constitutional political economy hewed to the old republican precept that a rough “equality in the actual condition” of the citizenry was essential to republican constitutions. By their lights, as we have seen, policies that promised to magnify inequalities of wealth were constitutionally suspect. Whigs spurned this “leveling” outlook. But their own views were far from indifferent to distributional concerns. They shared with their foes the other old republican maxim: the citizen’s political equality and independence must rest on a measure of economic independence, and that demanded property-holding. Their vision was a burgeoning commercial republic, not a backward-looking agrarian one, but it was no less a republic with a broad, wide-open, propertied middle class.37 Thus, they loudly affirmed that a true “American” system of political economy must provide as ample as possible a supply of decent livelihoods for the laboring classes, along with wide opportunities for laborers to become proprietors, and broad avenues to wealth and distinction for the gifted and ambitious but penniless beginners.38 Not surprisingly, Whigs contended that their own economic policies were best suited to these core commitments. And more than that, they argued that Jacksonian nostrums like free trade, hard money, and “limited government” only hurt the very classes the Jacksonians claimed to champion.

Here we begin to see the implications for Whig constitutional political economy. Consider Clay’s response to the Southern Democrats’ argument that protective tariffs were beyond Congress’s power (because their purpose was not revenue, but a practical bar on foreign imports of some lines of manufactured goods). Clay invoked constitutional text, history, structure, and congressional and judicial precedent. And then he turned to consequences, contending that these, too, were of constitutional import. “It is for the great body of the people, and especially for the poor,” he argued, “that I have ever supported the American system. It affords them profitable employment, and supplies the means of comfortable subsistence.” He went on to argue that “the great body of the people” benefit from tariffs in terms of economic security. The American System “secures to them, certainly, necessaries of life, manufactured at home, and places within their reach, and enables them to acquire, a reasonable share of foreign luxuries,” while the free-trade alternative “promises them necessaries made in foreign countries, and which are beyond their power; and denies to them luxuries which they would possess no means to purchase.”39

Similarly, Clay attacked Jackson’s war on the national bank, arguing that chartering the bank was well within congressional power. He made arguments from precedent and from constitutional structure. He also argued that Jackson’s constitutional political economy argument against the bank must be rejected, because the “hard-money policy” the president proposed would actually injure the very farmers, laborers, and small entrepreneurs for whose “equal protection” in opportunities and livelihoods he claimed to act:


[I]f the effect of this hard-money policy upon the debtor class be injurious, it is still more disastrous, if possible, on the laboring classes. Enterprise will be checked or stopped, employment will become difficult, and the poorer classes will be subject to the greatest privations and distresses. Heretofore it has been one of the pretentions and boasts of the dominant party [Democrats], that they sought to elevate the poor by depriving the rich of undue advantages. Now their policy is … to reduce the wages of American labor to the low standard of European labor, in order to enable the American manufacturer to enter into a successful competition with the European manufacturer in the sale of their respective fabrics.40



Here it is helpful to step outside contemporary assumptions about how constitutional arguments work. A lawyer today would guess that the only constitutional claims made on behalf of Clay’s American System of political economy were arguments of the familiar permissive kind: you say the Constitution prohibits Congress from enacting this policy; we say the Constitution allows it. That was not the case. Whigs like Clay, and erstwhile Democrats won over to Clay’s American System like John Quincy Adams, made stronger claims. The Constitution not only allowed Congress to enact policies like the protective tariff, they argued, it compelled them. Article I’s enumerated powers were “not only grants of power but trusts to be executed” and “duties to be discharged for the common defense and general welfare.” The “non-use[] of the power” was “a violation of the trust.” “[T]he words common defence and general welfare” were the “expositors of the purpose for which Congress are expressly enjoined TO PROVIDE.” And where the “general welfare” was clearly better served by the exercise of an enumerated power than by its “non-use,” Congress had not only the power but the constitutional duty to act.41

The language of the “solemn Preamble,” on this account, was not intended to confer boundless or unrestrained powers, or “indeed … any power at all” beyond those granted in Article I, but neither was the Preamble devoid of legal meaning. It announced principles like “liberty” and purposes like “the common defence” and “the general Welfare,” which the Constitution directed the political branches to use their enumerated powers to secure, promote, and provide, under the watchful eyes of the people. This was especially the case, both Clay and Adams argued during the tariff debates of 1832, with regard to the “great and solemn duty [of Congress] to provide for the common defence and general welfare,” since the Article I enumeration of the power to levy taxes and duties “repeats” the “same identical language” of the Preamble.42

Alongside the textual argument, Clay offered a federalism-based account of why the national government had a constitutional “duty of protecting our domestic industry”—with an originalist twist:


The States, respectively, surrendered to the General Government the whole power of laying imposts on foreign goods. They stripped themselves of all power to protect their own manufactures, by the most efficacious means of encouragement—the imposition of duties on rival foreign fabrics. Did they create that great trust? Did they voluntarily subject themselves to this self-restriction, that the power should remain in the Federal Government, inactive, unexecuted, and lifeless? Mr. Madison, at the commencement of the Government, told you otherwise. In discussing, at that early period, this very subject, he declared that a failure to exercise this power would be a “fraud” upon the Northern States, to which may now be added the Middle and Western States.43





AFFIRMATIVE LEGISLATIVE CONSTITUTIONAL DUTIES

The idea that Congress has affirmative constitutional duties to legislate in the political-economic sphere—and the practice of responding to claims of no power with not merely power, but duty—proved vital for nationalist-minded lawmakers and administrations for a century to come. This constitutional move proved essential for Reconstruction Republicans, who rested their pervasive talk of constitutional duty not only in the General Welfare Clause, but also in the Guarantee Clause and the Thirteenth and Fourteenth Amendments. How and why these constitutional duties have been forgotten is a question reserved for later chapters. But one part of the answer is already in view. Legislators on all sides of these various political-economic debates believed that they were not only the primary policymakers; they—and not the courts—were also the most important constitutional interpreters or “expositors.” (“Legislator” here included the president in the exercise of his “legislative” role.) Indeed, virtually all agreed that at least some political-economic issues such as the tariff could not be assessed, in some of their most important constitutional dimensions, except by the political branches.44 Exercises of enumerated powers, making and enacting national policy, were occasions to interpret or “exposit” the Constitution and implement its purposes. These were occasions for first-order arguments about the Constitution’s meaning.

Today, the default assumptions are different. The Supreme Court is the primary expositor of the Constitution. Two tasks, once deeply connected, have been separated. The political branches make national economic policy; the Court decides whether they have transgressed the limitations of what the Constitution allows them to do. These new default assumptions mean that it makes little sense for lawyers, lawmakers, or constitutional scholars today to think hard about the affirmative constitutional duties of Congress or the president with respect to economic and social policy and its distributional goals and perils. Whatever our rival views about these matters, we cannot imagine the courts doing the primary work of making and enforcing these kinds of distributional policy choices regarding trade, industry, and economic development.

And neither could the lawmakers, statesmen, politicians, and reformers whose arguments we explore here. However, they imagined and inhabited the constitutional order in a rather different fashion from us. For them, “the Constitution” was at once a text and tradition one interpreted and, at the same time, a system of government, whose powers, purposes, and precepts one implemented and pursued over time, through political and legislative action.

In our current highly judicialized constitutional culture, it makes sense to think hard and argue seriously about constitutional limits on Congress’s power, which courts can and do elaborate and enforce, but not about Congress’s affirmative constitutional duties—which are also relevant to the work of courts, but are not an area where courts can do the first-order work or the heavy lifting. Partly for this reason, we have forgotten the very idea of affirmative legislative constitutional duties and with it, much of the conceptual landscape of constitutional political economy as it was practiced for most of American history.



CONGRESSIONAL CONSTRUCTIONS OF SPENDING FOR THE GENERAL WELFARE

Arguments about the general welfare focused not only on the power to tax but also on the Spending Power. Much like banks or tariffs, the Spending Power occasioned a great volume of constitutional debate and line-drawing in the political branches, which carried on well into the twentieth century. As Chapter 6 details, New Deal lawmakers would later inherit and build on these constitutional constructions in the context of designing and defending key parts of New Deal constitutional political economy. New Deal social provision would find its constitutional basis in legislative precedents about what it means to provide for the general welfare.

Like the national bank question, the Spending Power debate first arose out of Hamilton’s blueprints for political-economic development. Hamilton’s famous Report on Manufactures called for federal loans and investments in manufacturing and federal spending on canals and roads to promote interstate markets for manufacturers’ goods and farmers’ crops. The constitutional authorization for such spending was clear, said Hamilton. The very first power conferred by Article I was the power to tax and spend for the general welfare. The phrase, he explained, was meant to ensure that the spending is “within the sphere of the national Councils”; this “generallity” required that such appropriations were “made … General and not local; its operation extending in fact, or by possibility, throughout the Union, and not being confined to a particular spot.”45

Not surprisingly, Jefferson and Madison balked at this construction, which augured yet more centralization of power over economic development, and yet more prospects for corruption. The two of them had no difficulty responding to Hamilton’s constitutional argument. Article I’s careful enumeration of powers would be meaningless if Hamilton’s reading were correct. The better reading was that the Spending Power was limited to spending in fulfillment of the objects laid out in the rest of Article I’s enumerated powers. “General” Welfare was an additional restraint on the Spending Power, not the exclusive one. Spending must serve the general, national good; and it must also be tethered to the exercise of an enumerated power. Congress was not free to fund any undertaking it liked, simply because it thought the project conduced to the public good. Otherwise, what was the point of enumeration?46

This restrictive view of the Spending Power found its most famous expressions in a handful of high-profile, antebellum presidential vetoes of internal improvements, like Monroe’s veto of the Cumberland Road and Jackson’s veto of the Maysville Turnpike, on the old Jeffersonian ground that internal improvements were not among Congress’s enumerated powers.47 But more often, Jefferson’s Democratic successors departed from what the party father ruefully described as the “ ‘ancient doctrine’ of strict constructionism.”48 What Jefferson rued was that over time, congressional Democrats began to join hands with Whigs in enthusiastically building roads, canals, and other internal improvements, which led even Madison’s successor, President James Monroe, to adopt an essentially Hamiltonian stance. “My idea,” Monroe explained, has come to be that “Congress has an unlimited power to raise money and that in its appropriation they have a discretionary power, restricted only by the duty to appropriate it to purposes of common defense and of general, not local, national not state benefit.”49

Democrats could not consistently hew to Jefferson’s and Madison’s line on the Spending Power for a simple reason, which the legal historian Michele Landis Dauber has persuasively reconstructed. From the start, Congress was making “charitable” appropriations for the relief of Latin American earthquake victims, white refugees from the great Haitian slave revolt, and U.S. citizens whose properties were laid waste by the War of 1812, as well as a growing array of disaster relief bills for domestic victims of major fires, floods, and droughts. No one pretended that any of these expenditures had any constitutional warrant, besides the Spending Power itself.50 With these appropriations in view, the nationalist-minded Justice Joseph Story would write in his canonical Commentaries on the Constitution that the Hamiltonian position on the Spending Power had prevailed.51 The sole constitutional limitation on Congress’s power to appropriate revenue lay in the General Welfare Clause itself, Story concluded. This might remain an important limitation, depending on one’s view of the general welfare. That constitutional fight, Story argued, following Hamilton, was one for Congress, not the courts. Democrats and Whigs agreed on the institutional point.52 It was exclusively within the power of the political branches, not the courts, to decide the constitutional question of what federal spending promotes the general welfare. Despite many opportunities, the Supreme Court showed no interest in interfering.

In this arena of constitutional politics, Democrats maintained a more restrictive view than their Whig and, later, Republican rivals of what amounted to constitutional spending for the general welfare. Charitable appropriations for disaster relief were one thing. But major innovations in federal spending drew constitutional objections, prompted by leeriness over any new expansion of federal authority that might someday legitimate national interference with the South’s “domestic institutions.” Thus, for example, in 1859, when Republicans first pushed through Congress a land-grant bill in support of public colleges and universities, Democratic president James Buchanan vetoed the measure. Invoking the old Jeffersonian view, Buchanan declared that federal appropriations of national assets—whether taxes or public lands—were “confined to the execution of the enumerated powers delegated to Congress”; they could not be “diverted” to carry into effect “any other measure of … domestic policy” that Congress happens to “see fit to support.” That “would be to confer upon Congress a vast and irresponsible authority, utterly at war with the well-known jealousy of Federal power which prevailed at the formation of the Constitution.”53 Such states’ rights objections remained strong among Southern Democrats whenever ominous new forms of federal social spending arose, as they would in the 1930s and 1940s, and beyond.54

Meanwhile, in the traditional domain of disaster relief, the antebellum Congress developed a sophisticated system of nonjudicial constitutional precedents, which governed what counted as a relief appropriation for the general welfare. Congressional staff kept tables of past appropriations, and lawmakers drew on them to argue for and against present bills. Touchstones for analogizing and distinguishing past cases of federal aid included whether a given calamity was sudden and unforeseeable, whether the losses somehow implicated a general, federal interest, and, above all, whether the calamity’s victims were blameless victims of fate or were, in some fashion, responsible for their own plight. Here was another paradigmatic example of lawmakers acting as sole “expositors” of the Constitution and understanding their interpretive and policy-making activities in respect of the general welfare as a constitutional “duty” and “trust to be executed.” The tradition continued, uninterrupted, well into the New Deal, when, as Dauber shows, the disaster-relief precedents played a crucial role, and when the clash of interests and constitutional outlooks on powers and duties that unfolded in the executive branch and in Congress, and not in court, would decisively shape the system of social insurance America would build.55




Slavery and Free Labor

The contest over slavery would forever alter the democracy-of-opportunity tradition. This fight would ultimately transform the entire American constitutional order through what constitutional historians call a Second Founding, or second republic, that not only abolished slavery, but made the former slaves into rights-bearing citizens and authorized the national government to safeguard their rights. Astonishingly, from the point of view of the first founding moment, this Second Founding would make the national government responsible, in constitutional principle, for the economic and political enfranchisement of the ex-slaves. Indeed, the Reconstructed Constitution would make everyone’s fair measure of liberty and equality in economic and social life a matter of constitutional import in dramatic new ways.56

The Reconstructed Constitution would become an increasingly active site of battles over the political economy of work and livelihoods, along with opportunity and the allowable limits of class domination. In those later battles, the legacy of the contest over slavery provided crucial normative resources, enabling and restraining constitutional arguments and imaginations on all sides. Thus, to understand the modern history of the democracy-of-opportunity tradition, we must understand the constitutional fate of slavery. Since its abolition, when Americans have fought over what we mean by equality of rights and opportunities, the battle has turned, in some important measure, over what we abolished when we abolished slavery.57

Here, we examine how the antebellum antislavery movement came to see an inescapable clash between the Free Labor system of the North and the slave system of the South. That clash led antislavery politicians and constitutional thinkers (and the founders of the Republican Party were both) to invent a new constitutional-interpretive narrative and a new constitutional political economy commanding Congress to cabin slavery and promote Free Labor, under the banner of a new political party. This new party would press the idea of Congress’s affirmative constitutional duties far more forcefully than any of its Whig forebears, just as it would forge stronger and stronger links between its political-economic and constitutional precepts and arguments.

This antebellum antislavery movement posed a fundamental question: What kind of nation and political economy was the Constitution ultimately for: slave or free? Edgy Southern statesmen (also often both politicians and constitutional thinkers) soon concluded that Lincoln and his party were pressing toward a stark, violent conflict over slavery itself—and that Republicans would ultimately claim the power and duty to dispossess slaveholders of their wealth and to uproot the legal order of the states they ruled.

Northerners and Southerners alike in antebellum America would speak of slavery as the South’s “peculiar institution.” From a long historical perspective, slavery was anything but peculiar. It has endured from the dawn of history right down to the present and was found in every region of the earth. Slavery existed in most societies at one time or another. However, the antebellum South was one of only a handful of “slave societies,” societies whose overall social structure and political economy squarely rested on slave labor and the institution of slavery. And yet if slavery had become the very basis of the Southern elite’s wealth and power, its legitimacy could never be taken for granted. Roman masters felt no need to defend Roman slavery; American masters felt the need at every turn.58

On its face, slavery clashed with the Declaration’s “self-evident” truths. How exactly could American slavery comport with the nation’s founding commitments? How could one square slavery with a form of government that promised to secure for all the governed the “inalienable rights” to life, liberty, and the pursuit of happiness? From 1776 onward, there always were voices raising these questions. The only answer that the slaveholder could give them, the only defense that seemed to allow American slavery to coexist with American democracy, was a racial one: Black racial inferiority justified slavery, and justified applying the principles of the Declaration only to whites.59

Tying the capacity for reason to the capacities for self-rule and self-control, the Declaration’s author, Jefferson, famously compared the races in his Notes on the State of Virginia (1785) and found Blacks lacking in these very capacities that make freedom possible. In the Notes and elsewhere, Jefferson dwelled obsessively on the question of whether Blacks’ “incapacities” were innate or environmental, a function of race or oppression and deprivation. His democratic values and, no doubt, something of his personal experience inclined him to the hope that no group was fixed in a permanent place of inferiority; his racism led him to the “suspicion” that nature had rendered Blacks permanently defective and incapable of freedom.60 By the nineteenth century, this possibility of innate Black inferiority would grow into a full-fledged ideology central to prevailing accounts of America as a white man’s nation.61

So, American slavery was “peculiar” for three reasons. It became the social and economic base of Southern society, yet it clashed with the nation’s founding ideals, and it was defined and justified by race. All three features contributed to the formation of a distinct political and cultural identity on the part of Southern elites; a distinct Southern “civilization” and a distinct Northern one emerged in opposition to one another, as the differences between their social orders widened. “Free Labor” and proslavery ideologies shaped one another, and they crystallized into rival visions of constitutional political economy.62

The Southern ruling class saw slavery as the heart of their social order and themselves as a beneficent American aristocracy atop a well-ordered, hierarchical society. All this, they told themselves, not only made the planter elite the nation’s wealthiest, it also lent them a certain distance from the harsher, more competitive—and egalitarian—way of life of their Northern counterparts. They could rely largely on racial solidarity, along with a dose of deference, to cement their bonds with the lesser ranks of white fellow citizens. After all, the bottom third of the region’s population were degraded Black slaves. Thus, every white man was privileged by definition. The Southern elite did not need to pretend that they and their offspring shared a common social destiny with the region’s ordinary white farmers and mechanics.63

But a common social destiny was just what Northern elites proclaimed. The heart of Northern society, they said, was “Free Labor” and a shared destiny of work and opportunity. And they wove this into a new social, political, and constitutional outlook, binding together labor and capital, just as these discordant classes were emerging on the Northern scene. From the 1830s onward, “Free Labor” encapsulated the egalitarian ethos of democratic capitalism as the Northern elites preached it. If Southern “civilization” despised manual labor and linked it with Black slavery, Northern elites would draw out the contrast by celebrating the dignity of manual labor in the free North, along with the ease of mobility, what the young Whig Abraham Lincoln saw as “the right to rise” in the world, according to one’s talents and industry, and the unity or “harmony of interests” between “labor” and “capital.”64


FREE LABOR POLITICAL ECONOMY VERSUS THE MUDSILL THEORY

The idea of a “harmony of interests” between labor and capital was a mainstay of most leading Northern antebellum political economists.65 Lincoln was bolder, emphasizing the actual identity of labor and capital in the paradigmatic figure of Free Labor, which stood at the center of the new Republican Party’s emerging vision of constitutional political economy. That composite figure was the yeoman farmer, small producer, artisan, and petty entrepreneur who toiled but also owned productive property. What distinguished the North’s “Free Labor System,” Lincoln insisted, was precisely this: The “large majority [of the male working population] … in these free states” was neither “labor” nor “capital,” but both. And a place in this broad propertied middle class was the likeliest destiny of every poor “beginner,”66 in the democratic, antihierarchical North:


The prudent, penniless beginner in the world, labors for wages awhile, saves a surplus with which to buy tools or land, for himself; then labors on his own account another while, and at length hires another new beginner to help him. This, say its advocates, is free labor—the just and generous, and prosperous system, which opens the way for all—gives hope to all, and energy, and progress, and improvement of condition to all. If any continue through life in the condition of the hired laborer, it is not the fault of the system, but because of either a dependent nature which prefers it, or improvidence, folly, or singular misfortune.67



This conception of antebellum Northern capitalism as an exceptionally “just and generous … system” had no more confident or shrewder spokesman than Lincoln; it had some shrewd critics among the proslavery social theorists and political economists of the South.68

Thus, Lincoln inveighed against the Southerners’ “Mudsill theory” of political economy for its unsettling critique of the “system” he prized. (A mudsill was the sill at the base of a house or barn; it sat directly on the dirt.) South Carolina senator James Hammond first coined what became known as Mudsill theory—that Northern wage slaves and Southern bondspeople, like “mudsills” in any society, had much the same lot in life—in a famous speech on the Senate floor that expounded the virtues of Southern slavery as a system of labor relations compared to the supposedly free and morally elevated system of the North. Channeling the more systematic arguments of proslavery thinkers like George Fitzhugh, Senator Hammond declared to his Northern colleagues, “The difference between us is, that our slaves are hired for life and well compensated.… Yours are hired by the day, not cared for, and scantily compensated, which may be proved in the most painful manner, at any hour in any street in any of your large towns.”69 The actualities of the Northern “Free Labor” system, in other words, belied its ideology. “[Y]our whole hireling class of manual laborers and ‘operatives,’ as you call them, are essentially slaves.”70 For his part, Fitzhugh added that the spread of the factory system combined with the economic logic and individualist ethos of Northern capitalism made wage slavery the inevitable fate of Northern workers—a fate already afoot in the industrial centers for which Fitzhugh supplied facts and figures.71

Hammond’s speech and Fitzhugh’s stream of books and articles galled Lincoln, who pored over Fitzhugh’s work. What vexed Lincoln was not the Mudsill theory’s brash apologetics about the benevolent “socialism” of the South’s peculiar institution so much as the theory’s critique of “wage slavery,” which, Lincoln knew, echoed the political-economic outlooks and analyses of genuine socialists and labor radicals in the United States and Europe at the time. It was this critique to which Lincoln responded in speeches like the one at the annual fair of the Wisconsin Agricultural Society, containing the classic account of the Free Labor System we just glimpsed.72

Lincoln did not attack the Mudsill theory on the ground that the North’s “hireling class” was not really as downtrodden as Hammond claimed. As the historian Eric Foner has taught us, like their forebears, Lincoln’s generation still understood “liberty” in terms of economic independence.73 To be free, one had to own productive property. The hireling was, in many respects, almost as unfree and dependent as the slave.74 Thus, for Lincoln and the other architects of Free Labor ideology, the weak spot in the “wage slavery” argument lay elsewhere—in its assumptions that only “[a] few men own capital,” that labor and capital were necessarily separate classes, and that “the whole labor of the world exists within that relation,” either owned or hired by capital.75 The Mudsill theory, Lincoln explained to his Wisconsin audience, holds that “all laborers are naturally either hired laborers or slaves,” and either way, they must toil under capital’s direction. Accepting this, the only “disputation” is “whether it is best that capital shall hire laborers … or buy them.”76

But these assumptions, he insisted, missed the core facts and a central norm of the North’s “Free Labor System”: under it, “there is no such thing as a freeman being fatally fixed for life, in the condition of a hired laborer.”77 “There is demonstration for saying this,” Lincoln told his listeners. “Many independent men in this assembly doubtless a few years ago were hired laborers. And their case is almost, if not quite, the general rule.”78

Lincoln was defending what he saw as the vibrant, progressive actualities of the Free Labor System against the distortions of proslavery apologists and radical critics; at the same time, he was flattering his farmer audience by extolling a world of producers who both worked with their hands and owned and ran their farms and small artisanal shops. Yet, Wisconsin farmers, shopkeepers, and artisans knew something about booms and busts. They knew that the bank loan and mortgage, the higher taxes for “internal improvements,” and the torrent of new railroad and other corporate charters sponsored by lawmakers like Lincoln were all threats as well as promises. They knew that prosperity, independence, and “improvement of condition” were never as secure as the politicians claimed. They may have shared Lincoln’s low regard for those who fell short of middle-class independence, and still have been shaken by his unflappable conviction that it was no “fault of the system” if they did. Many had offspring and relatives in the industrializing cities and manufacturing centers, where the notion was beginning to ring hollow that anyone who remained a “hired laborer” all his life had only himself to blame. As the wrenching shift to an industrial economic order proceeded, the “wage slavery” critique had increasing bite.79

So, Lincoln took pains to assure audiences that his party had a cogent vision of American constitutional political economy that put working people like them first. When push came to shove, he declared, “labor is the superior—greatly the superior—of capital,” even as he made no bones about the middle-class virtues that the Free Labor System sternly demanded of them.80

In sum, the genius of the North’s “Free Labor System” was that it entwined together a legal order of equal rights and a political economy committed to preserving wide-open opportunities for all to dwell in propertied independence. Opportunity was its normative hinge and its vulnerability; in this sense, Lincoln’s old-fashioned republican account of freedom as propertied independence conceded a good deal of ground to the system’s critics. Equal rights alone were not sufficient to constitute a free political economy; there had to be genuine opportunities and “no such thing” as fixed classes of laborers and capitalists.

The worry that the North’s “System” might be failing to sustain such fluidity and wide-open opportunities would push its champions toward stronger and stronger assertions of a constitutional imperative that Congress remedy the situation. Accompanying these assertions would be novel arguments that Congress had the constitutional power and duty to take unprecedented actions in service of this Free Labor imperative—no matter the cost to the rival interests of Southern slavery.

But these arguments and assertions had a hard row to hoe. True, it was not difficult to belittle the interests of slaveholders. Like Lincoln, many Northerners deplored slavery: “If slavery is not wrong, nothing is wrong.”81 Northern slavery had largely been abolished a generation ago, and this bred stronger Northern convictions that slavery clashed with the Declaration of Independence as well as their own state constitutions.82 Not only did slavery conflict with first principles, but most Northerners believed it had bred an arrogant Southern elite that denigrated manual labor and enjoyed an overweening power in the national government, which it wielded to enforce its benighted version of states’ rights and thwart policies—tariffs, internal improvements, and so on—many thought essential to Northern prosperity, and, indeed, part of Congress’s constitutional trust to carry out.83

Even so, most Northerners loved the Union more than they hated slavery. And they rightly believed that the framers had baked a compromise over slavery into the Constitution. The gist of that compromise was that slavery was a matter for each state to decide. If the citizens of North Carolina wanted to uphold the iniquitous system, that was their business.84 If the two sections had evolved clashing civilizations, they were joined by a national Constitution and polity, which they prized, and the two major parties had worked assiduously to knit together the interests and aspirations of ordinary voters and elites in both North and South.85

What finally tore the sections and the Union apart was not the rightness or wrongness of slavery, as such, in the states where it existed. It was the future of slavery in the Western territories and the Western states-to-be. It was the growing conviction among both sections that their systems of labor and ways of life had to expand and enjoy ever more robust national protection and support (and hence, votes in Congress) in order to survive. Periodically, and with increasingly disruptive force, the question of slavery in new territories (and new states) would arise in national politics. When the question took center stage in the 1840s, Northern Whigs joined with erstwhile foes to pioneer a new precept of constitutional political economy: that democracy of opportunity demanded a frontier free of slavery, a frontier full of free homesteads for “Free Labor.”86



FREE SOIL: THE CONSTITUTIONAL POLITICAL ECONOMY OF BLOCKING SLAVERY’S EXPANSION

Horace Greeley was editor of the New York Tribune, the nation’s leading Whig paper in the 1840s (and its leading Republican paper in the 1850s and 1860s). In urban centers like New York, reform-minded Whigs like Greeley were anguished by the ways that industrialization and the emerging factory system were a boon for economic growth but were narrowing the Northern workingman’s path to economic independence. Eruptions of labor-capital strife and denunciations of “wage slavery” and “property rights rulership” among workers in New York and elsewhere were the predictable result.

In this milieu, the prominent writer, preacher, and public intellectual Orestes Brownson published and also occasionally channeled the views of labor activists in the Boston Quarterly Review, of which he was founder and editor. His writings, and others he published in the Review, marked the coming into consciousness of a distinctly workers’ perspective on constitutional political economy. In the Review, Brownson published the October 1840 “Address” of the Workingmen of Charlestown; they called for government, as the “agent of society” and “the organ through which society effects its will,” to repeal “all laws which bear against the laboring classes.” Brownson called the Workingmen “social democrats” because, as the legal historian Christopher Tomlins writes, he saw in the Workingmen “an identical commitment to democracy as substantive ‘equality before society’ rather than mere political equality.”87 In 1841, Brownson wrote in the Review:


Democracy as a form of government, political Democracy, as we call it, could not be the term of popular aspiration. Regarded in itself, without reference to anything ulterior, it is no better than the aristocratic form of government, or even the monarchical. Universal suffrage and eligibility, the expression of perfect equality before the State, and which with us are very nearly realized, unless viewed as means to an end, are not worth contending for. What avails it, that all men are equal before the State, if they must stop there? If under a Democracy, aside from mere politics, men may be as unequal in their social condition, as under other forms of government, wherein consist the boasted advantages of your Democracy? … [The public] seeks and accepts political Democracy only as a means to social Democracy, and it cannot fail to attempt to realize equality in men’s social conditions, when it has once realized equality in their political condition.88



Significantly, Brownson articulated the first intimations of the government’s affirmative redistributional role. He did so by approaching government as a tool, not the inevitable enemy, of “the laboring classes.”89 In his writings, Brownson emphasized the importance of not merely repealing legislation and regulation “of the wrong kind,” but also seizing control of government in order to enact policies that benefited the laboring classes.90 In other words, his program was redistributive rather than laissez-faire. “The goal,” Tomlins explains, “was hence not inactivity but activity differently directed, the enactment of such new laws as would be necessary to enable working people to achieve and maintain social equality.”91

Brownson’s new outlook suggests that the urban working class was emerging and fashioning its own subaltern variation on a democratic constitutional political economy. Only after abolition was inscribed in the Constitution—and the question became what was it we abolished when we abolished slavery—would this variation find mainstream expression in a new constitutional political economy challenging Greeley’s and the Republicans’ premise of class harmony. Soon enough, we will encounter mainstream agrarian and labor movements making just such class-based claims for “social equality” on the Constitution—claims against “wage slavery” and capitalist “property rights rulership.”92 But in the constitutional political economy of Greeley and Republican antislavery, what we have is a distinctly bourgeois kind of radicalism—what the historical sociologist Barrington Moore described as “the last revolutionary offensive on the part of … bourgeois capitalist democracy.”93 When that antislavery offensive prevailed and made Free Labor a new constitutional baseline, it became possible to raise new claims about just what kind of freedom and equality—what kind of democracy of opportunity—working people got.

Orestes Brownson’s heterodox emphasis on the government’s creation and regulation of rights as tools for the laboring classes would become common currency among Gilded Age and Progressive reformers, and the constitutional coin of the realm in New Deal America, when Brownson’s “social democrats” briefly reigned. In the antebellum North, however, Greeley’s reforming bourgeois outlook aimed to defuse emergent class tensions without interfering with property and contract relations between wage laborers and the owners of capital. Class harmony, as a social and political fact, together with the Whigs’ cherished belief in a “harmony of interests” between labor and capital—the very integrity of the North’s vaunted equality of rights and opportunity, its “Free Labor System”—both seemed to hinge on finding some dramatic way to keep the path of economic ascent wide open. The main solution, Greeley and others concluded, lay in the “public lands” of the West.94 “The public lands,” Greeley declared, “are the great regulator of the relations of Labor and Capital, the safety valve of our industrial and social engine.” A sound homestead policy might reinstate harmony between capital and labor, by offering every citizen the genuine alternative of “working for others or for himself.”95

The view that the Western territories henceforth had to be “free soil” reserved for “free labor” gradually drew Whigs like Greeley and Lincoln into alliance with Northern Jacksonians, whose classic Jeffersonian ideals about easy access to land led them to the same conclusion.96 In this fashion, the outlines emerged of the first major national party with a purely sectional base. What began as the Liberty Party and the Free Soil Party of the 1840s ripened into the new Republican Party of the 1850s.97

With a platform whose main plank promised a bar on “the extension of Slavery,” the party dubbed itself the Party of Free Labor.98 If the party’s founders differed about many aspects of development policy, they all agreed that reinvigorating and maintaining the “Free Labor System” urgently demanded that public lands go henceforth to free labor. And just as Whigs had done with the American System, the new Republican Party put its core policy forward in the language of constitutional duty. It was “both the right and the imperative duty of Congress to prohibit [slavery] in the Territories,” the party platform proclaimed.99

For the next quarter century, through the Civil War and Reconstruction, Republicans would press the idea of Congress’s affirmative constitutional duties onward, from a contest over the national territories to a violent conflict over slavery itself, and a prolonged moment of constitutive politics and statecraft in which Republicans would ultimately claim the constitutional power and duty to remake many of the basic structures and institutions of Southern politics and society—and to redistribute some of the region’s great concentration of wealth and power from what one Black Union soldier would call the “top rails” to the “bottom” ones—all in the name of rescuing and purifying the Constitution. No wonder, given these vaulting claims, we will find that the Republicans reprise the Jeffersonian-Jacksonian idea that theirs was no ordinary political party, but instead a party of principle, an indispensable constitutional counterweight to a new “ruling and dominant class,” a new “oligarchy” determined, even after military defeat, to subvert the constitutional order.100



A CONSTITUTIONAL DUTY TO MAKE “FREEDOM NATIONAL”

But let us return to the territorial conflict of the mid-1850s, and the party’s founding. It was the Ohio abolitionist—and future Chief Justice—Salmon Chase who first hammered out the theory that cast the Republicans’ land policy as a constitutional imperative. Chase offered a bold new constitutional narrative, assuring Northern voters that they could support antislavery candidates for national office without breaking faith with the founders—that, indeed, the founders’ vision demanded nothing less. Lincoln recast that abolitionist narrative and made it his own, as he became the Republicans’ most popular expositor of the national government’s duty to make the new territories in the West a constitutional sanctuary for the rights and opportunities of free labor.101

On Chase’s and Lincoln’s new account, the framers had always envisioned that the Constitution would lean toward freedom. Hoping to put slavery on the road to “ultimate extinction,” they made “slavery restriction” the “original policy of the Government.”102 Slavery was to be safeguarded in the states where it existed, and where state citizens chose to preserve it. However, slavery was to be restricted wherever the national government had authority to do so. Thus, they pointed out, the framers outlawed slavery in the Northwest Territory—in language the Republicans would later inscribe in the Thirteenth Amendment. In keeping with the principle that slavery could only exist by dint of state law, the framers intended that the liberty guarantee of the Due Process Clause would bar slavery from ever existing under direct national authority. And direct national rule was precisely how the Constitution provided that the territories were to be governed. This meant, as Chase wrote to fellow abolitionist attorney and future Republican senator Charles Sumner, in 1850, that “under the Constitution Congress cannot establish or maintain slavery in the territories.”103

How was it, then, that Congress had allowed slavery into some of the national territories? The answer was that this original understanding “has been subverted and the Constitution violated for the extension of slavery” by “the political supremacy of the Slave Power.”104 In the new Republican lexicon, the “Slave Power” was the political expression and political arm of the planter elite, and it had seized on the structural advantages that the Three-Fifths Clause lent the Slave Power in the House and the Electoral College (and, indirectly, on the federal bench), not merely to safeguard their legitimate interests but to dominate national politics and wield national power in ways that inverted the framers’ design. They were hell-bent, in the Republicans’ telling, on making “Slavery National” and on trampling the rights and opportunities of Free Labor. Every new portion of the West claimed by the Slave Power, in defiance of the framers’ Constitution, deprived Free Labor of the space it needed to flourish. At the same time, when the slave territory became a slave state, it lent the Slave Power yet more clout in national affairs—all in the face of a Constitution that promised just the opposite. All this had the purpose and cumulative effect of making the “Mudsill theory” of labor and capital an American reality.105

Chase was a young widower and a Dartmouth-educated banking and corporate attorney in 1830s Cincinnati when he began representing ex-slaves, fugitives from nearby Southern river ports who had found work along the Ohio River as artisans and river pilots and had the usual disputes with steamship companies and building contractors. Chase had lost a few major banking clients, business was slow, and putting the law of contract to work for Black workingmen in the borderland between slavery and freedom had moral and religious appeal, although it won him few friends in the border city’s business elite. One thing led to another, and soon he had struck up friendships among Ohio’s talented band of Black and white abolitionists and was litigating fugitive slave cases. By the time the future Chief Justice had earned himself the title of “America’s ‘Attorney General for Runaway Slaves,’ ” Chase had been working for some years in state and federal constitutional materials trying to expand legal safeguards for alleged fugitives.106

It was no accident that the Republicans’ constitutional narrative came from the party’s small wing of abolitionists. They were the only seasoned advocates for the Black slaves of the South—as opposed to the white free labor of the North—and had been poring over the Constitution’s bearings on slavery and freedom for two decades.107 Abolitionist attorneys first fashioned the “Freedom National” narrative in trying to narrow the ambit of the Fugitive Slave Clause. When some of them, like Salmon Chase, began to run for federal office, they took the narrative to the hustings. As they joined forces with more moderate politicians like Lincoln in founding the Republican Party, the “Freedom National” narrative went mainstream. The story of the framers leaning in favor of Black liberty merged (but did not vanish) into a more politically salient and popular account of the framers’ determination to safeguard the national territories for free white labor.108

The Declaration of Independence took the same journey. The abolitionists seized on the Declaration in their efforts to reinvigorate the revolutionary idea of freedom as a truly universal entitlement. Even as slavery spawned a racialized definition of American nationhood, the struggle for abolition produced its opposite, a purely civic understanding, an American people unbounded by race. Thus, abolitionists pointed out Jefferson’s, Madison’s, and other founders’ condemnations of slavery and their efforts (via manumission laws, limitations on the slave trade, and exclusion of slavery from the then existing federal territories) to put it “on the road to extinction.” With these, the abolitionists fashioned a theory that the Declaration was “declaratory” of rights the framers hoped to secure for “all men”; they inscribed these universal rights into many of their state constitutions—and would have done so with the national Constitution as well, but to secure the Union they had to compromise over slavery, leaving it to future generations to complete their work.109

Lincoln embraced this antislavery account of the Declaration, although unlike some radical abolitionists, he never spoke of the Declaration as binding law. Rather, in pungent, accessible terms, he popularized the hermeneutics of an evolving antislavery constitutional political economy, which, ultimately, would make good on the Declaration’s proposition of human equality. The Declaration’s promise of “Liberty to all” was the heart of the national enterprise; slavery was antithetical to it, and the Constitution must be read in the light of this point.110

“We” Americans, Lincoln told scores of thousands who gathered to hear him debate the decade’s leading political figure, Stephen Douglas (and the hundreds of thousands who read the debates), had created a nation dedicated to universal liberty through “our” Declaration, and “we” were forced to compromise with slavery to “get our Constitution.” The founders lacked the “power to confer [the] boon” of freedom on the slave. “They meant simply to declare the right, so that the enforcement of it might follow, as fast as circumstances should permit.” And lest any future generation of leaders try to twist the nation and its constitutional order “back into the hateful paths of despotism,” the founders meant that the language of the Declaration would be “at least one hard nut to crack.”111

Lincoln was not a racial egalitarian. He accepted the racial proscriptions of the antebellum North. Almost to the end, he opposed Black suffrage; and he occasionally spoke of colonizing Blacks outside the country. But like the abolitionists, he insisted that the Declaration’s creed encompassed all humanity. Taunted by Douglas for touting racial equality, Lincoln maintained that the basic rights set out in the Declaration applied to all people, “black as well as white.” Insisting that the right to the fruits of one’s labor was a natural right, not confined to any particular set of persons, Lincoln drove the point home by using as his example a Black woman: “In some respects she is certainly not my equal, but in her natural right to eat the bread she earns with her own hand … she is my equal and the equal of all others.”112

For the abolitionists, that was the heart of the matter. But for Lincoln and his party, the abolitionist meaning was one element of a broader fusion centered on the morality and political economy of “Free Labor.” The Declaration’s “principle of ‘Liberty to all’ ” spoke to the appropriate fate of slavery; at the same time, it belonged at the center of our constitutional politics and interpretations because, in Lincoln’s words, brimming with middle-class uplift and the spirit of democratic capitalism, the Declaration’s “Liberty to all” was “the principle that clears the path for all—gives hope to all—and, by consequence, enterprize and industry to all.”113 And so, when the new Republican Party’s platform proclaimed it was the constitutional “right and imperative duty” of Congress to prohibit slavery in the territories, the platform’s drafters enveloped each step of their reasoning in the language of the Declaration.114



PROSLAVERY CONSTITUTIONAL POLITICAL ECONOMY AS “MINORITY RIGHTS”

With the new antislavery forces framing the territories question in the language of constitutional duties and constitutional political economy, it is no wonder that the proslavery forces did likewise. Senator John Calhoun of South Carolina was the chief architect of the proslavery theory. In the familiar dialectics of constitutional discourse, Calhoun’s ideas and those of his Republican interlocutors took shape in opposition to each other. Where Chase and Lincoln found a congressional duty to outlaw slavery in the territories, Calhoun found a duty to protect the slaveholder’s property. Congress was without power, said Calhoun, to outlaw slavery anywhere in the federal territories. Instead, the national government was duty bound to administer the territories for the whole people, with an equal regard to the rights of the Southern slaveholder as to those of the Northern farmer and mechanic.115 If it would be unconstitutional to bar a farmer from bringing his cow or a mechanic his tools into federal territory, so it was with the planter and his slave.

During the tariff debates of the 1830s, Calhoun already had fashioned a constitutional theory of “minority rights” pertaining to the rival interests of the different sections and their different economies. While it was not a justiciable question, it was no less a matter of constitutional principle, Calhoun had argued, that Congress could not impose all the costs and burdens of an economic policy on one section, and confer all the benefits on others. The fact that the burdens-bearing section, in this case the agrarian, crop-exporting South, might constitute a more or less permanent minority in the House and Senate could not justify such unequal legislation. At a certain point, where the burdens on the disadvantaged minority were sufficiently great, the Constitution was offended.116 The same precept applied to the territories question, now that the party of antislavery had “avow[ed] that their determination is to exclude slavery from all the territories of the United States … and, of course, to prevent the citizens of the Southern States from emigrating with their property in slaves into any of them.”117

As antislavery and proslavery forces in the political branches pressed their rival claims on the Constitution, and guerilla warfare broke out between pro- and antislavery settlers in “Bloody Kansas,” pressure mounted on the Supreme Court to take up the matter, and the Court famously did so in Dred Scott. Much of what the Justices had to say channeled the debates in the polity. Like the politicians and lawmakers, the Court’s various opinions entwined constitutional and political-economic arguments in a single discourse.118

For his part, Justice John McLean, in dissent, defended the constitutionality of Congress’s power to exclude slavery in the service of Free Labor. Responding to an argument from counsel echoing Calhoun’s theory of unfair political-economic burdens on the “minority” section, McLean did some number crunching: “[A]s regards any unfairness of such a policy [of barring slavery] to our Southern brethren … it is only necessary to say that, with one-fourth of the … population … they have in the slave States a larger extent of fertile territory than is included in the free States.… The repugnancy to slavery would probably prevent fifty or a hundred freemen from settling in a slave Territory, where one slaveholder would be prevented from settling in a free Territory.”119

In the majority, the opinions of Chief Justice Roger Taney and Justice John Catron both took up Calhoun’s case that the property rights of slaveholders were entitled to “entire EQUALITY” of treatment from Congress as the property rights of “those of the North” and their “cattle or horses … tools of trade, or machines.”120 Congress could no more bar “the culture of sugar and cotton” from the territories than it could exclude “the Northern farmer and mechanic.”121

Perhaps the last word belonged to “Old Bullion,” the famous Jacksonian senator from Missouri, Thomas Hart Benton. Benton described the rival constitutional political-economic programs afoot in the polity and on the Court as two blades of a pair of shears that soon would sever the Union.122 Benton was right. Disunion came; war followed; the party of Free Labor prevailed.



AFTER SLAVERY, WHAT DID FREEDOM MEAN?

Only after the war ended and slavery was abolished, a Northern labor leader observed, did it become possible for the nation to address the “labor question” in its modern form. As long as chattel slavery existed, and those with capital were allowed to own and dispose of the bodies and families of working people, that species of total dominion was always present, as a moral and legal baseline. Before the war, many forms of domination and deprivation, many inequalities, and many constraints on opportunity that American labor endured could be defended—indeed, could even appear—as not slavery; therefore, freedom.123

Abolitionism’s heroic attack on slavery illustrated this, for it brought into play among the nation’s most advanced reformers a narrower, more constricted conception of Northern labor’s freedom than the one that animated Free Labor ideology. We have glimpsed abolitionism’s racial liberalism, which clashed with the North’s and the Republican Party’s prevailing racism and laid the groundwork for building the inclusionary principle into the democracy-of-opportunity tradition. But here we are concerned with a second marked difference between the Republican mainstream and the abolitionist outlook. As Eric Foner’s classic work puts it, Lincoln talked about Northern labor’s freedom in terms of economic independence—being able to own one’s own shop or farm—whereas the abolitionist typically talked about the freedom of the Northern worker in terms of self-ownership—that is, simply not being a slave, being free to sell his own labor.124 The difference was one of emphasis, but it had vast implications for what kind of liberty and equality the triumph of Free Labor would hold in store for Southern slaves and Northern working people alike. Self-ownership and equality of rights in market and property relations were a necessary condition of freedom. But were they sufficient? Or did freedom also demand, as Lincoln’s accounts always seemed to insist, a political economy and legal-constitutional order that guaranteed robust opportunities for material independence and economic autonomy? The latter answer might require initial endowments, distribution-focused policies, and some modifications to those rules of market and property relations, depending on the political economy of a given time and place.

As Foner uncovered, the mutual suspicion and incomprehension with which the leading abolitionists and Northern labor leaders often regarded one another was revealing and prophetic. Chiding the Northern labor movement for its protests against “wage slavery,” the great abolitionist leader Wendell Phillips declared that the “elevation and improvement” of laborers in the free states was impeded only by their failure to acquire “economy, self-denial, education and moral and religious character.”125 The middle-class abolitionists’ characteristic attitude toward labor, Foner writes, was exemplified in a pamphlet published by New York abolitionist William Jay.126 In the course of a discussion of the benefits of immediate emancipation, Jay set out to answer the recurrent question, what would happen to the slave when free?


He is free, and his own master, and can ask for no more. Yet he is, in fact, for a time, absolutely dependent on his late owner. He can look to no other person for food to eat, clothes to put on, or house to shelter him.… [He is required to work], but labor is no longer the badge of his servitude and the consummation of his misery, for it is voluntary. For the first time in his life he is a party to a contract.… In the course of time, the value of negro labor, like all other vendible commodities, will be regulated by the supply and demand.127



What is noteworthy in this, as Foner points out, is, first, the abolitionist’s ready acceptance of the condition that prompted (and would increasingly generate) so much complaint among the labor movement: the treatment of human labor as a “vendible commodity”; and second, the rather dubious use of the word “voluntary” to describe the labor of an individual who owns nothing and is “absolutely dependent” on his employer. Foner writes: “To the labor movement, Jay’s description of emancipation would qualify as a classic instance of ‘wage slavery’; to Jay, it was an economic definition of freedom.”128 It was a definition of freedom that would enable Northern elites to confront the emerging factory and wage labor system with a new mode of social thought, one that affirmed what Lincoln’s more traditional republican outlook denied, that a free society was compatible with large, permanent classes of dependent workers.

In the decades ahead, it would be the abolitionists’ definition of freedom as the right to sell one’s labor that judges enshrined as workers’ constitutional liberty of contract. Indeed, some of the leading jurists wielding the new doctrine to strike down labor laws were, as we shall see, youthful colleagues of Jay’s in the abolitionist movement. But if the abolitionist legacy helped valorize liberty of contract and lent a remarkable sense of righteousness to the jurists who invented Lochnerism, nothing about the antislavery battle preordained these developments.

To the contrary, Northern victory and the end of slavery would leave unsettled what kind of new constitutional political economy Reconstruction lawmakers would forge and what kind of destiny of work and opportunity awaited the Black and white laboring classes of the war-ravaged South and industrializing North. The labor reformer who anticipated that the end of slavery would make possible addressing the labor question in a more ambitious, modern fashion was not mistaken. Reconstruction would see a division in Republican ranks about the meaning of the Free Labor precepts the party was enshrining in the new Reconstruction Amendments.129

Wendell Phillips, for example, abandoned his hostility toward the Northern labor movement and became a champion of the very labor reforms he had earlier scorned. The labor movement had been right, he concluded: the work of antislavery did not end with emancipation, and something of slavery remained in the “wage labor system.” A constitutional political economy for the emerging industrial working class required measures like the eight-hours law the labor movement was demanding from Congress. Phillips was no outlier. During Reconstruction, many Republican lawmakers would continue to hew to the broader antebellum account of labor’s freedom and the affirmative constitutional duties it laid on them. But many other Republican lawmakers, journalists, and jurists began to repurpose antislavery as a constitutional bulwark against redistribution, and to discount the distributional commitments that had been an important strand of Free Labor constitutionalism. It is to these battles that we now turn.
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THE SECOND FOUNDING: A BRIEF UNION OF THREE PRECEPTS


It is no exaggeration when historians say that the Civil War and Reconstruction Amendments marked a Second Founding and a fundamentally changed constitutional order. From a slaveholding, racially exclusive republic, America reconstituted itself into a racially inclusive republic of free labor and equal citizens. The authority of the national government over the states was transformed, and with it, the meaning of American democracy. The lion’s share of rights and opportunities in the antebellum Jacksonian “democracy” had belonged to white men, as a matter of principle as well as practice. But the struggle to end slavery and uproot the Slave Power resulted in more than abolition. It produced a new constitutional order, proclaiming that equality of rights and opportunities, henceforth, was universal.1

The Second Founding moment was a high-water mark for the democracy-of-opportunity tradition. This time, the inclusionary principle—in terms of race—was at its center. The thrust of the Civil War and Reconstruction Amendments, according to the framers of those amendments, was not simply to abolish slavery but to make “Freedom”—free labor, the democracy of opportunity, and all the basic rights they were thought to entail—“National.”2 Equality was inscribed in the national Constitution and put under national protection for the first time, and its promise extended to all “the People,” which the Second Founding redefined as “all persons born in the United States … of every race and color, without regard to any previous condition of slavery or involuntary servitude.”3

Equal rights for the ex-slaves was the most breathtaking element. But the Reconstruction Republicans understood that equal rights alone would amount to a hollow victory unless the political economy of the postbellum South was also remade, in line with the other two core principles of the democracy-of-opportunity tradition. An oligarchy—centered on the overwhelming economic and political power of the slave-owning class—had to be uprooted and its grip on economic and political power broken. A broad, open, biracial middle class had to be constructed where none existed. The planter elite, with their vast wealth in land and labor, had held down not only the slave population, but the great mass of “poor whites” as well.4

All three principles were thus intertwined. All sides to the bitter battles of Reconstruction understood that the freed people’s actual enjoyment of equal citizenship—the inclusion principle—needed a material underpinning to be real, and that Black citizens needed real political clout to hold on to whatever material independence they could achieve. Reconstruction’s rise and fall confirmed this. Without suffrage and political rights, the ex-slaves could not hold on to their new rights and opportunities in market and property relations. By the same token, stripped of economic citizenship, denied any real measure of material freedom, and rendered dependent serfs of their ex-masters, the freedmen would find that their political freedom was fatally vulnerable. Absent a biracial, redistributive “poor man’s party” (as foes would call the new Southern Republicans), poor whites would be prey to the old lure of white supremacy, and the economic and political power of Southern oligarchy would be restored.

Thus, not only were the democracy of opportunity’s three cardinal principles brought together in the work of the Republican Party, but that party also revived the old idea of the political party as bearer of constitutional redemption. Antebellum Democrats had justified and defended the creation of the mass political party as essential to rescuing the republican Constitution from the grip of moneyed elites and guarding the constitutional order against oligarchy. The postbellum Republicans justified their revolutionary efforts to enfranchise the ex-slaves as essential to building the Southern political base for the Republican Party—which they argued was necessary to block the unrepentant Southern Democrats’ attempts to restore the old Slave Power and undermine the Reconstructed Constitution. Continued Republican control of Congress was thus both a partisan goal and a high-minded constitutional necessity. Party constitutionalism opened on to legislative constitutionalism. Securing the freed people’s rights and outfitting Black ex-slaves and poor whites as equal citizens and real free laborers, with a measure of education and material independence, was legislative constitutional work. Indeed, as we shall see, this work was not just within congressional power—it was a matter of Congress’s affirmative constitutional duty.

By 1866, these connections were already beginning to become clear to Congress’s Joint Committee on Reconstruction. “Slavery, by building up a ruling and dominant class, had produced a spirit of oligarchy averse to republican institutions,” the committee reported in April of that year. “[L]eaving [that ruling class] in the exclusive possession of political power, would be to encourage the same spirit, and lead” to restoring the old oligarchy.5 The same was true regarding the distribution of social and economic power. As the leading Radical Republican on the Joint Committee, the craggy-faced Congressman Thaddeus Stevens, tartly put it, “The whole fabric of southern society must be changed.… How can republican institutions … exist in a mingled community of nabobs and serfs?”6


Presidential Reconstruction—or “Restoration”?

Even before the war’s end, emancipation had come to mean more than a formal end to slavery. It meant, in the martyred president’s words, “a new birth of freedom,” drawing both ex-slave and ex-master into the Free Labor system and somehow remaking the South into a free society.7 But what that transformation would entail—economically and socially, politically and constitutionally—remained deeply contested.

Lincoln had hoped for a gentle and conciliatory Reconstruction and expected that “loyal” Southern whites would take the lead. His successor, the impolitic border-state politician and vicious racist Andrew Johnson, embraced these notions with zeal. For “Reconstruction,” Johnson substituted “Restoration.”8 In April 1865, his first month as president, Johnson appointed a provisional governor for each rebel state, directed the states to hold constitutional conventions, and demanded that the conventions nullify the ordinances of secession, repudiate the Confederate war debt, and adopt the Thirteenth Amendment. He offered a broad amnesty, pardoning anyone who took an oath of loyalty to the Union, as well as anyone elected to office, and imposed neither Black suffrage nor any wide disenfranchisement of former Confederate leaders or soldiers. By late 1865, all the Southern states had fulfilled the president’s instructions, and Johnson declared the process complete. He recommended that the senators and representatives chosen by the restored state governments be seated in Congress.9

In Congress, however, the Republicans were appalled at what these reorganized state governments had wrought. Far from protecting the ex-slaves’ basic civil rights, the reorganized states enacted Black Codes designed to enserf the freed people and make them slaves of the white community. The Black Codes reinstated a race-based caste system, keeping African Americans an inferior and dependent class by hindering or disabling them from owning, renting, or transferring property, pursuing skilled callings, or seeking access to courts. New vagrancy, indenture, and apprenticeship laws would re-bind them and their offspring to white planters; new employment laws authorized whipping them and docking their pay; and new enclosure laws prevented them from hunting or grazing animals and livestock.10

Furthermore, in the 1865 elections, the reorganized states chose mostly “unrepentant rebels” to lead and represent them.11 Mississippi elected a Confederate brigadier general to be governor, and the Georgia legislature chose Alexander Stephens, the ex–vice president of the Confederacy, to represent it in the Senate. Doubly disturbing, most of the newly elected senators and congressmen were Democrats, and the arithmetic of emancipation boosted the threat this posed to Republican hegemony. The Thirteenth Amendment eliminated the Three-Fifths Clause and promised to increase the Southern delegation in the House and Electoral College by roughly fifteen. Having lost the war, the unrepentant South seemed to be winning the peace.12

So, when the Thirty-Ninth Congress convened in December 1865, Republicans rallied to block the seating of the Southern delegation and to take the lead in Reconstruction policy away from the White House. Approving a resolution introduced by Thaddeus Stevens, Republicans formed the Joint [House and Senate] Committee on Reconstruction.13



Congress’s Constitutional Powers and Duties—Dismantling Slavery, Constructing Freedom

Given our current forgetfulness about constitutional political economy, we would do well to pay attention to how the Reconstruction Amendments’ racially inclusive, rights-conferring project and their political-economic, redistributive project were inseparable sides of the same constitutional coin, from the perspective of the amendments’ framers. The two were inseparable because slavery had been both an economic class system and a racial caste system—a brutal system of labor exploitation and one of racial domination.14 As a matter of political economy, abolishing slavery meant, first of all, dismantling two groups of legal subjects: slaves and slaveholders. In the process, property on the order of a trillion dollars, as the slave market measured things, was expropriated, without compensation.15 The Thirteenth Amendment extinguished slaveholders’ property rights in, and conferred rights of self-ownership on, roughly four million ex-slaves—among the largest redistributions of ruling-class property the modern world has ever seen. Uprooting a social order based on slavery had required what Lincoln called a “violent and remorseless, revolutionary struggle.”16 After the war, the consummation of this revolutionary project—dismantling an old social order based on slavery and building a new one resting on free labor and a baseline of equal rights for the freed people—required some unprecedented legislation and institution building.

But what kind of legislation, and what kind of institutions, were needed? The Republican visions of Black freedom were various and often uncertain in early 1866. Some New Englanders—like Harriet Beecher Stowe and her abolitionist family (proud owners of a new-model Southern plantation designed to lift the freed people into the world of free labor)—thought that the key was simply self-ownership and equality with whites in the basic rights to bodily security and to make contracts to labor; eventually, perhaps, to own or lease property; and to make one’s own way.17 That was the classical liberal definition of free labor, and they thought it a sufficient touchstone of freedom for the ex-slaves, even if it consigned the great majority of them to work on factory-like plantations. However, for most Republicans, this liberal strand was entwined with a thicker republican one, as it had been for Lincoln. Labor’s freedom was incomplete without an actual measure of material independence, and such freedom required broad access to land or a trade. Just what measures would be required to ensure that kind of freedom for the Black South remained an open and contested question as the Thirty-Ninth Congress got underway.


ENACTING FREEDOM

It was the Radical Republicans, the party’s formidable left wing, who had the most coherent sense of the larger tasks at hand.18 As the historian Eric Foner writes, they were “a self-conscious political generation with shared experiences and commitments, a grass-roots constituency, a moral sensibility and a program for Reconstruction.”19 With the exception of Thaddeus Stevens of Pennsylvania, they represented voters in New England, like the renowned abolitionist Massachusetts senator Charles Sumner, along with voters living “in the belt of New England migration that stretched across the rural North through upstate New York, Ohio’s Western Reserve, northern Illinois, and the upper Northwest.” Here lay “growing communities of family farms and small towns, where the superiority of the free labor system appeared self-evident, antebellum reform had flourished, and the Republican party commanded overwhelming majorities.”20 Sumner’s fellow Boston abolitionist, Wendell Phillips, summed up the Radical program in three words: “land, education and the ballot.”21

Rooted in their regions’ social experience and reform traditions, the Radicals envisioned the South reshaped in the idealized image of small-scale, democratic capitalism; its people, Black and white, endowed with identical rights, and no longer slaves or propertyless dependents but “landholders … no longer … subject to the despotism with which a privileged class has heretofore ruled that whole country.”22 “My dream,” one Radical explained in early 1866, “is of a model republic, extending equal protection and rights to all men.… The wilderness shall vanish, the church and school-house will appear; … the whole land will revive under the magic touch of free labor.”23 Said another, “We must guard the equal rights of the people.… Instead of the spirit of Caste and the law of Hate … we must build up homogeneous communities in which the interest of each will be recognized as the interest of all.… [W]e must have no order of the nobility but that of the laboring masses.… Instead of large estates … small farms, closely associated communities, thrifty tillage, free schools, social independence … and equality of political rights.”24

These Republicans were speaking in the language of the democracy-of-opportunity tradition that stretches all the way back to Jeffersonian and Jacksonian Democracy. They shared the old Democratic vision of a broad middle class composed of independent small landholders and proprietors, and its opposition to any privileged class. But the Radical Republicans took these ideas to their logical conclusion, recognizing in a way that Jefferson and Jackson and their followers never did, that racial hierarchy thwarts the possibility of a democracy of opportunity.

Initially, Republican lawmakers outside the Radical wing had little inclination to go much further than conferring basic civil rights on the ex-slaves and hoping for the best. Suffrage seemed a bridge too far. Northern racism—views of the ex-slaves as childish, helpless, potential tools of old masters, not fully equal and certainly not ready for the ballot—stood in the way. Within two years, however, events in the South would enable the Radicals to bring the rest of the Republican lawmakers on board for much more of their revolutionary vision, which bound together the core strands of the democracy-of-opportunity tradition we are examining in this book.

While the three strands of the tradition—racial inclusion in the full rights of citizenship, a broad middle class, and anti-oligarchy—may seem distinct today, for the Radicals, they were inseparable. There may be no better example of the interweaving of these three ideas than Senator Sumner’s proposed draft of what became the 1866 Civil Rights Act. The draft declared: “That in all States lately declared to be in rebellion there shall be no Oligarchy, Aristocracy, Caste, or Monopoly invested with peculiar privileges and powers, and there shall be no denial of rights, civil or political, on account of race or color; but all persons shall be equal before the law.”25 With his bill ready in hand as Congress convened, Sumner laid out the Radical case with a speech stretching over two days, February 5 and 6, 1866, and consuming forty-one columns of small print in the Congressional Globe.26 His themes, to which he returned over and over, were oligarchy, aristocracy, caste, and monopoly. His Senate colleague, William Fessenden from Maine, observed, “[I]f the brain of the honorable Senator from Massachusetts should ever chance to be dissected, I think those words would be found very strongly impressed on it.”27

Sumner’s bill promised equality “in the court-room” and “at the ballot-box.”28 The “ballot-box” went further than most Republicans (outside the Radical caucus) thought their constituents or the Constitution, even with the new Thirteenth Amendment, would support. Sumner had no such doubts. He explained that his bill’s constitutionality rested on “quadruple powers.”29 These were the War Power, because the South remained under military occupation; the power of Congress to judge the qualifications of its members; the new Thirteenth Amendment’s Enforcement Clause (to which we will return); and Article IV’s Guarantee Clause, providing that the “United States shall guarantee to every state in this union a republican form of government.”30



“POWER AND DUTY HERE CONCUR”: PROTECTING BASIC RIGHTS, PROVIDING BASIC GOODS

The last of these “quadruple powers” Sumner dubbed a “sleeping giant,” and he devoted the bulk of his two-day speech to interpreting and expounding it.31 The Court had long ago acknowledged that the Guarantee Clause was a provision for Congress, and not the Court, to interpret and apply;32 and the clause’s language—“shall guarantee”—made plain that Congress was “not only empowered but commanded, to perform the great guaranty. Power and duty here concur.”33 Thus, Sumner stepped into the familiar Whig tradition of congressional exposition of Congress’s constitutional duties, and other framer-lawmakers—moderates and Radicals alike—soon followed, expounding Congress’s duties under the new Reconstruction Amendments as well as the Guarantee Clause. As Sumner explained:


Believe me, Sir, this is no question of theory or abstraction. It is a practical question, which you are summoned to decide. Here is the positive text of the Constitution, and you must affix its meaning. You cannot evade it, you cannot forget it, without abandonment of duty. Others … have dwelt on the idea of a Republic, and they have been lifted in soul. You must consider it … practically, as legislators, in order to settle its precise definition, to the end that the constitutional “guarantee” may be performed. Your powers and duties are involved in this definition. The character of the Government founded by our fathers is also involved in it. There is another consideration, which must not be forgotten. In affixing the proper meaning to the text, and determining what is a “Republican government,” you act as a court in the last resort from which there is no appeal.34



What was the clause’s proper meaning? What would “our fathers” have had Congress do to reform the rebel states’ governments and make them truly republican?35 The gist of Sumner’s argument was that the “essential condition” of a “republican form of government” called for by the Guarantee Clause was the “Equal Rights of All”; above all, “every man” must have suffrage, and with it, a secure livelihood to make his ballot independent.36 No voting rules that monopolized the ballot for a privileged minority and no “permanent or insurmountable” qualification for voting, such as race, could stand in a republic.37 “Call it Oligarchy, call it Aristocracy, call it Caste, call it Monopoly; but do not call it a republic.”38

Sumner’s reading of the Guarantee Clause fit into the general antislavery account of the founders’ purposes, which Salmon Chase and Abraham Lincoln had fashioned in the 1850s. On this view, the Constitution was a developmental blueprint, designed to help put slavery on the road to extinction. Thus, like Lincoln and Chase, Sumner summoned the founding fathers for support. Slavery was an “anomalous condition,” and the provisions safeguarding it were “compromising expedients,”39 he explained, quoting Hamilton. The Constitution’s language, on this account, had been crafted to avoid any express recognition of “property in man,” to leave space for an antislavery politics to take hold.40 Once the laws “restore the rights which have been taken away” from Black bondsmen, Sumner again quoted Hamilton, “the negroes could no longer be refused” the ballot on ground of color.41

The purpose of the Guarantee Clause was similarly developmental: a constitutional guardrail to ensure a more “truly ‘republican’ ” nation “in the development of the future” by empowering Congress to prevent state-based oligarchies of caste or class from taking root, and thus keep the nation on track, one day “to make the whole numerous people … homogeneous and one.”42 Now, with the Southern oligarchs on the ropes and the Thirteenth Amendment in place, “the ‘guaranty’ must be performed,” the “ ‘rights which have been taken away’ ” restored, and the ballot secured for “everyman.” Finally, a biracial republican citizenry, “homogeneous and one.”

For the most part, Republican senators praised Sumner’s learning and rejected his bill, because it conferred the ballot. But the great majority of them shared Sumner’s view that Congress had both constitutional power and constitutional duties to protect basic civil rights and to provide basic social goods to secure the freed people in their freedom.43 Radicals and moderates alike, these framer-lawmakers leaned on the inherited Whig discourse of legislative constitutional duties to justify their revolutionary steps toward establishing a newly inclusive democracy of opportunity. Again and again, they declared that the Thirteenth Amendment’s enforcement provision imposed on Congress a “constitutional duty” or a “constitutional obligation” to enact and enforce measures Congress deemed necessary to “protect these people” and “every man in the land” in their freedom.44

From the 1850s onward, Lincoln had taught Republicans to regard this equality of basic rights as one “declared” by the founding fathers in 1776 to belong to “all men,” Black and white, “so that the enforcement of it,” in Lincoln’s words, “might follow, as fast as circumstances should permit.”45 Now, circumstances permitted, and a large—veto-proof, as it turned out—majority of Republicans found in the Thirteenth Amendment the power and duty to make the freed people citizens, and to guarantee them equal enjoyment of the core rights of contract, property, and personal liberty.46 The Civil Rights Act of 1866 would safeguard enjoyment of the rights, and the Second Freedmen’s Bureau Bill of the same year would provide food and sustenance, schools, and access to public lands and abandoned plantations.47

The equality-conferring language of the final version of the 1866 Civil Rights Act—“the same right to make and enforce contracts, to sue, be parties, and give evidence, to inherit, purchase, lease, sell, hold, and convey real and personal property, and to full and equal benefit of all laws and proceedings for the security of person and property, as is enjoyed by white citizens”48—encapsulates the outlook of the Republican mainstream at this moment. Their vision was one of Black free laborers making contracts, owning or leasing land, and meeting white employers, merchants, and landlords on a plane of legal equality.

Most striking here are the new convictions about the appropriate uses of national power to constitute a new economic order populated with new legal subjects, via federal enforcement of these hitherto local and state-based rights—all in the face of planters’ and state and local authorities’ determination to use the Black Codes to enserf the ex-slaves instead. The year 1866 also saw reauthorization of the Freedmen’s Bureau (formally, the Bureau of Refugees, Freedmen, and Abandoned Lands). The 1866 Civil Rights statute gave both the federal agency and the federal district courts unprecedented power to adjudicate and enforce rights claims under the statute. This expansion of national authority, Republicans explained, was not only within Congress’s power under the Thirteenth Amendment; it was an affirmative duty to safeguard the freedmen’s precarious economic enfranchisement and new constitutional standing as citizens and “freemen.”49 Lyman Trumbull, chair of the Senate Judiciary Committee and coauthor of the Thirteenth Amendment, explained that “the constitutional obligation … is upon us to pass the appropriate legislation to … protect these people in their freedom.”50

But freedom demanded more than legal rights and fair tribunals. It required food and sustenance for the desperately poor—and for all, it required a free common school education and access to free land. Today we are taught that the Reconstruction Amendments confer no “affirmative right to government aid” and impose no “affirmative obligation” to protect basic liberties; the Supreme Court has said so, categorically.51 The Reconstruction lawmakers, who framed the amendments, thought differently. They thought the Constitution obliges government to protect basic rights from state and private invasion and imposes what we might call a pre-distribution of basic social goods.

Thus, said one Republican lawmaker, invoking the Thirteenth Amendment, “The second section of that amendment … creates the duty for just such legislation as this bill contains, to give [the freed people] shelter, and food, to lift them from slavery … and to educate.”52 The “bill” was the Second Freedmen’s Bureau Act of 1866. It provided for relief in the form of food and clothing for destitute ex-slaves; it funded and mandated the Bureau’s Education Division to erect and staff free common schools for them; and it funded and authorized the Bureau’s Land Division to purchase land and set aside “unoccupied public lands [in the Deep South]” for “loyal refugees and freedmen,” and, like Sumner’s bill, it conferred possessory rights on freedmen who had occupied abandoned plantation land under General Sherman’s authority.53 Constitutional authority for all this rested on the Thirteenth Amendment—as well as the General Welfare Clause, the Federal Territories or Property Clause, and the Guarantee Clause. The affirmative duties to provide education and land ran through them as well.54




Education and Land as Constitutional Essentials

Since the party’s founding in 1854, Republicans had constantly highlighted the lack of free common schools in the “despotic” South. Slaves were forbidden to learn to read and write, and the great mass of poor whites were deprived of any opportunity to do so. Such deprivation was fatal to the republican form of government.55 Work by historian Forrest Nabors retrieves this Republican narrative.56 The majority of Southern whites, so the narrative went, being poor and illiterate, had been “deceived and misled” into following the Slave Power on the path to secession, the object of which was “to overthrow republican institutions, and to erect on the ruins of the Republic oligarchy.”57 Now, with congressional Reconstruction underway, Congress’s mission was finally to topple oligarchy and lay new foundations for a “permanent” and “pure Republic.”58 Republicans in Congress argued: “Shall we commit the fatal mistake of building up free States, without first expelling the darkness in which slavery had shrouded their people? Shall we enlarge the boundaries of citizenship, and make no provision to increase the intelligence of the citizen?”59 One added: “We cannot leave the population of the South, white or black, in the condition they are now in. We must educate them.”60 Or as another put it, “[W]e must restore the great body of that people by the establishment in those States of free schools.”61


BLACK SCHOOLS

With Freedmen’s Bureau support, thousands of Northern Blacks and whites joined Southern Blacks and a handful of Southern whites in founding and staffing what hitherto had been outlawed: Black schools.62 Throughout Reconstruction, the majority of teachers would be Black.63 Some had been public school teachers in the North, some teachers in “secret schools” in the South; most had never been teachers.64 Booker T. Washington, who was a young boy in Virginia in the late 1860s, recalled, “It was a whole race going to school.” His first teacher was William Davis, “a young colored man from Ohio, who had been a soldier.”65

The dawn of Black suffrage in 1867 would usher Republican Party majorities into the Southern statehouses. These lawmakers “embedded black schools in state systems of public education”66—systems that also provided the first public schools for poor Southern whites. Teaching was not a full-time occupation. Black teachers moved in and out of the classroom; “they were also lawyers, planters, farmers, sharecroppers, newspaper editors and ministers.”67 They were community leaders and had a great stake in the fortunes of the Southern Republican Party, believing that both the education and the fragile new citizenly standing of the Black South depended on it. They “served as voter registrars and election supervisors. They headed Union Leagues and Republican clubs, drilled the freedmen on the mechanics of voting, and distributed ballot papers.… Of the approximately fifteen hundred blacks who held public office during Reconstruction [roughly 10 percent of them] had taught in schools. Every state had its complement of teacher-politicians.”68

By the same token, the close association of Black schools with the project of Black citizenship and the Republican dream of an inclusive democracy of opportunity made them targets of white violence and arson and “fueled white distrust of the public school systems inaugurated by Republican [state] governments.”69 Still, the schools endured. Even after Republican rule had been toppled and Reconstruction ended, Southern lawmakers slashed Black schools’ budgets but left the schools in place—for fear of renewed federal intervention and also, in some cases, to court the Black vote. (Disenfranchisement was far from immediate.) In such parlous circumstances, the schools helped produce a measure of Southern Black literacy and generations of vital community leaders.70



LAND

Land seemed no less vital than education. Congress’s constitutional duty regarding homesteads was not a hard question for the Reconstruction Republicans. From the start, it was party doctrine that Congress was duty bound not only to bar slavery from the western territories, but also to parcel the public lands into free homesteads. From their first days in Congress, in the mid-1850s, party founders George Julian and Galusha Grow set out to remake federal lands policy. No longer should Congress sell off the lands for revenue. The right policy was to grant land in limited parcels—160 acres—to “actual settlers, on condition of occupancy and improvement.”71

Free homesteads were not just better policy—they were a constitutional essential. Allowing speculators to buy up the most fertile swaths of public lands forced city workers who wanted to go west and “buy a farm” to “pay the speculator three or four hundred per cent on his investment.”72 Free homesteads, by contrast, were a promising way to combat the scourge of shrinking opportunity, “starvation wages,” and mounting inequality in the industrializing regions of the North. Because of this, Republicans contended that selling public lands to the highest bidders was a species of class legislation—“aid[ing] the strong against the weak” in the unequal “struggle between capital and labor.”73

Grow, Julian, and other Jacksonian-turned-Republican lawmakers thus turned the old Jacksonian constitutional bar against “unequal” and “partial” class legislation into an affirmative duty to dispose of the public lands in a fashion that helped the landless poor reach the middle class. Invoking “our great charters of Human Rights,” they argued that the Declaration and Constitution obliged Congress to set aside earlier policies, centered on federal revenue, and to recognize “in its legislative enactments … the natural right of the landless citizen of the country to a home upon its soil.”74

Harking back to Jefferson’s radical reading of Locke, and like them, discounting the prior claims of Native Americans, these Republicans tapped into the old Lockean trope likening America’s vast “vacant land” to a “state of nature.” Echoing Jefferson’s famous maxim that the earth is “for the support of man,” they declared, “[E]very man has, by nature, a perfect right to a reasonable portion of it, upon which to subsist.” When so many “more than one billion acres” of public land lay “untouched,” it was a “wanton abuse of [Congress’s] trust” not to recognize every American’s “right to land enough to rear a habitation and live on”; for the right to land was a “necessary and indispensable means for the enjoyment of inalienable rights of life, liberty and pursuit of happiness.”75

Following the election of 1860, Galusha Grow was en route to becoming the first Republican Speaker of the House and George Julian the chair of the House Committee on Public Lands. Congress had already passed their homestead bill earlier that year, and Buchanan had vetoed it. The 1860 party platform called on the new Congress to reenact the measure and the hoped-for Republican president to sign it. Against Democrats’ protests that the bill would make the public lands a refuge for Northern paupers, the platform denounced “any view of the free-homestead policy which regards the settlers as paupers or suppliants for public bounty.”76 To the contrary, a free homestead was every citizen’s right. And in 1862, Lincoln signed the Republicans’ Homestead Act into law.77

So, by 1866, the constitutional political-economic idea of homesteads as initial endowments for the freed people was ready at hand. Sumner’s civil rights bill had expressly defined the freedman’s right of property to include “a homestead.”78 His colleague Lyman Trumbull, the moderate chair of the Senate Judiciary Committee and coauthor of the Thirteenth Amendment, agreed. Underscoring the land provisions of the Second Freedmen’s Bureau bill, and later that year, championing the Southern Homestead Act, Trumbull said, “[A] homestead is worth more to these people than almost anything else … so long as the relation of employer and employed exists between the blacks and the whites, you will necessarily have a dependent population.”79 When President Johnson vetoed the Second Freedmen’s Bureau bill, on the ground that Congress had no power to enact it, Trumbull responded that the Thirteenth Amendment not only empowered but required Congress “to discharge the constitutional obligation that is upon us to pass the appropriate legislation to protect every man in the land in his freedom.”80 As with the Civil Rights Act, the 1866 Congress overrode the president’s veto.

Free homesteads were vital for the Northern worker facing the dependency of wage slavery. But they seemed indispensable for the Southern freedmen emerging from chattel slavery and facing continued dependency on the old masters. The Civil Rights Act made the freedmen citizens, and access to free homesteads was every “landless citizen[’s]” right. Without land, as Lyman Trumbull observed, the “negroes” risked remaining forever hirelings, subordinated, a “dependent population.”81 The freedom promised by the Thirteenth Amendment meant not merely self-ownership but a real prospect of economic independence, which meant owning productive property. Congressman William Allison, another architect of Reconstruction, put it in classic Lincolnian terms: “Labor must not only be free but the cultivator of the soil must have a proprietary right in the soil itself.”82 Securing a permanent foundation for republican government pointed in the same direction as the requisites of Black freedom. Thus, as Allison explained, distribution of Southern lands for homesteads was an extension of the “settled policy of the Government” in distributing public lands, giving “the oppressed poor” access to “happy and independent homes,” and allowing them to “contribute to the growth, wealth, and greatness of the nation.”83

The hard question was not whether to make homesteads out of public lands; the hard question was whether to break up the big plantations of the Slave Power oligarchs and redistribute them to their ex-slaves. The idea had important advocates and powerful reasons in its favor. First of all, since 1863, several Union generals had been doing just that, with abandoned plantations in the Georgia Sea Islands, in Mississippi, and elsewhere. Granting the plantation land to the freed people enabled them to support themselves, it proved their capacity for economic independence, and it produced cotton and other export crops to help fund the war effort. Second, most Radicals in Congress were persuaded that the only way to prevent the resurrection of the Slave Power was, as James Wilson of Iowa put it in 1864, to “destroy that aristocratic and semifeudal system which has heretofore existed in the South” by “breaking up the land monopoly of the rebel slaveholders” and making “the mass [of poor Blacks and whites into] landholders … placing land within reach of the poor.”84 Only thus would an “aristocratic few” cease to “rule the betrayed mass of the southern people.”85 The wealthiest 10 percent of Southerners owned some four hundred million acres, and Thaddeus Stevens called for parceling those acres out to the freedmen. “If the South is ever to be made a safe republic,” he declared, “let her lands be cultivated by the toil of the owners.”86

George Julian, the great homesteads champion, agreed. Homesteads out of the public lands were not enough. The public lands of the Deep South were mostly inhospitable swamps. Abandoned plantations, given over to ex-slaves by the army or the Freedmen’s Bureau, were being reclaimed by their antebellum owners, with President Johnson’s support. Nothing short of systematic confiscation and redistribution of the great plantations would suffice to create a broad-based Black yeomanry and to break the power of the old ruling class, the planter oligarchy. “We must not only cut up slavery,” said Julian, “… we must see to it that these teeming regions shall be studded over with small farms and tilled by free men.”87 Otherwise, the “evil” old “land monopoly … will be continued and vitalized by falling into fresh hands,” and “a grinding aristocracy, resting upon large landed estates,” will continue to rule the South and undermine the Reconstructed state and national republics, all over again.88

Ordinary freed people shared the Radicals’ view about land redistribution. “Only land,” said former Mississippi slave Merrimon Howard, would enable “the poor class to enjoy the sweet boon of freedom.”89 In an 1865 “colloquy” with General William Tecumseh Sherman and Secretary of War Edwin Stanton, twenty “Colored Ministers” concurred. Asked as to “what you understand by slavery, and the freedom that was to be given by the President’s Proclamation,” ex-slave Garrison Frazier, a Baptist preacher and the group’s spokesman, replied: “The freedom, as I understand it, promised by the proclamation, is taking us from under the yoke of bondage and placing us where we could reap the fruit of our own labor, and take care of ourselves.” “Freedom,” he went on, meant that ex-slaves were entitled “to have land, and turn and till it by our labor … and we can soon maintain ourselves.”90

It was not to be. A majority of Republican lawmakers pushed back against the Radicals’ efforts to confiscate and redistribute the biggest plantations. The idea smacked too much of taking property from A and giving it to B, even if A was a member of the old Slave Power oligarchy and B an ex-slave. A “common school” education along with equal legal rights to contract freely and to lease, rent, and acquire land were all the freedmen really needed, according to the (stubbornly bourgeois) liberal republican constitutional political-economic outlook of the majority of the Republican elite.




Black Suffrage and Electoral Arithmetic: A Biracial Republic or a White Oligarchy

This mainstream Republican rendering of an inclusive democracy of opportunity may have been bourgeois, but it was also revolutionary. The Republican struggle to destroy slavery and reconstruct the Southern political economy ended up being exactly what we heard historical sociologist Barrington Moore call it in Chapter 2: “the last revolutionary offensive on the part of … bourgeois capitalist democracy.”91 A violent counterrevolution took shape. Amid Congress’s 1866 efforts to confer core civil rights on the freed people and use federal power and resources to secure them, amid the federally sponsored founding of Black schools and the interventions of Freedmen’s Bureau agents to adjudicate ex-slaves’ claims as legal equals of ex-masters, the Ku Klux Klan was born. An orgy of racist violence and terror erupted against freedmen and -women who had the temerity to set up households and farms of their own.

The Republican dream of Black homes and families on small farms owned or leased by free Black men was the “nightmare scenario” of Southern white men of all classes who still “aspired to the status of masters.”92 The Klan and kindred organizations rose up to demonstrate the impossibility of Black independence and the inevitability of Black dependency and subordination, through terror campaigns and rituals of rape, castration, murder, and arson on a mass scale.93

As the Joint Committee on Reconstruction heard testimony and Northern journalists sent back reports about these terror campaigns by Southern “Redeemers,” more and more Republican lawmakers came to the view that the only alternative to permanent military occupation as a safeguard for Black civil rights might be a federal constitutional guarantee of Black political rights. Only by wielding political clout and taking part in local and state government might Blacks have a shot at securing their new civil rights for themselves. As one moderate Republican acknowledged in the debates on the Fifteenth Amendment, “Suffrage is the only sure guarantee which the negro can have, in many sections of the country, in the enjoyment of his civil rights” and the social and economic freedom the rights were meant to secure.94

That is what clinched the case for Black suffrage in the Reconstruction Congress—that plus the arithmetic of emancipation. As Thaddeus Stevens argued to his wavering colleagues, Blacks had to be enfranchised or “the basis of representation” somehow changed. Otherwise, the expanded Southern delegation resulting from the demise of the Three-Fifths Clause “will always give [the Democrats] a majority,” and “at the very first election” in which Southern voters were allowed to participate, they would “take possession of the White House and the halls of Congress.” The result would be constitutional “ruin”: “oppression of the freedmen; re-amendment of their State constitutions; and reestablishment of slavery.… [But] grant the right of suffrage to persons of color [and there will] always be Union men enough in the South [to] secure perpetual ascendancy to the party of the Union [and] render our republican Government firm and stable forever.”95

Securing “perpetual ascendancy” for “the party of the Union” was a partisan rationale for Black suffrage; it was also a paradigmatic expression of party-based constitutionalism. From the start, we saw, the Republicans had reprised the Jeffersonian-Jacksonian idea that theirs was no ordinary party but a party of constitutional principle, with a mission to save the republican Constitution from subversion. The constitutional menace here was not Jefferson’s nemesis, an emergent financial elite with its stockjobbers and money-jobbers, but the planter elite with its undying “spirit of oligarchy averse to republican institutions” (and to the Republican Party). Even after military defeat, the old Southern ruling class was hell-bent on reinstating itself—by rebuilding the Southern Democratic Party and bringing poor whites into line, not by redistribution, but by re-raising the banner of white supremacy and Black subjugation. Only by entrenching Black suffrage could Congress “render … republican Government … stable” in the postbellum South. A Republican Party, with a biracial Southern base, was thus a partisan project and a constitutional necessity. Without it, the new national guarantee of Black freedom was dust, and the South would sink back into a particularly vicious kind of race-and-class-ridden oligarchy. These considerations enabled Stevens and the Radicals to bring the rest of their party on board the project of Black suffrage. First came the crucial Sections 2 and 3 of the Fourteenth Amendment, which Congress sent to the states for ratification on June 16, 1866; then, in 1867, the Military Reconstruction Act; and finally, in 1870, the Fifteenth Amendment.

The Fourteenth Amendment’s Sections 2 and 3 addressed the shape of the Southern electorate and political class. Today, in our court-obsessed constitutional culture, we devote all our attention to Section 1, with its open-ended promises of national citizenship, civil rights, and equal protection. But, as recent work by constitutional scholar Mark Graber reminds us, the framers’ attention was riveted on the language and design of Sections 2 and 3, which set the terms of suffrage and eligibility for state political officeholding—which makes perfect sense in light of their realistic party-based and legislation-based vision of constitutional development.96 Section 1’s general promises of equal citizenship were for Congress and the Executive to implement and enforce. Securing the freed people’s rights was legislative and administrative work for the political branches. No one expected the courts to do the first-order work of expositing and applying the new amendments. That was the significance of Section 5’s all-important enforcement clause: “The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.”97

The Thirteenth Amendment (and later, the Fifteenth Amendment) had virtually identical enforcement clauses. These were something new under the constitutional sun. The antebellum Constitution already had provisions conferring rights on individuals against the states—the Ex Post Facto Clause, for instance, or the Contracts Clause—but none contained such language granting Congress enforcement power. As one framer of the Thirteenth Amendment put it, “what makes this constitutional amendment a practical, living thing is the power given to Congress to enforce it”; it “must … be the effective power of Congress, cooperating with the Executive, that will protect the freedmen from oppression.”98

If Republicans were not in charge of those branches, then all was lost. To the Radicals’ chagrin, the final version of Section 2 stopped short of requiring Black suffrage. But it eliminated the possibility of the Southern states enlarging their representation in Congress and the Electoral College without also instituting Black suffrage—by subtracting from the basis of each state’s representation the number of “male inhabitants … being twenty-one … and citizens of the United States” whose “right to vote” was “denied … or in any way abridged, except for participation in rebellion, or other crime.”99

Section 3 disqualified from federal officeholding any rebels who, prior to the war, had held any state or national office that required an oath of support for the federal Constitution.100 Radicals rued both sections as weak compromise measures: Section 2 for failing to require Black male suffrage and Section 3 for not disenfranchising a much broader class of rebels.101

The Military Reconstruction Act of 1867, however, conditioned readmission of Southern delegations into Congress on ratification of the Fourteenth Amendment, along with holding state constitutional conventions with Black male suffrage and providing for Black male suffrage in the new state constitutions. As its name implied, the 1867 Act also provided for continued military (as well as Freedmen’s Bureau) jurisdiction. Then, in 1870, the Fifteenth Amendment entrenched Black male suffrage in the federal Constitution.


RADICAL RECONSTRUCTION AND “BLACK REPUBLICAN” RULE

So, starting in 1867, Southern whites watched in stupefaction as Union Army troops guarded polling places and supervised voter registration, enrolling Blacks and excluding prominent whites. The ensuing period became known as “Radical” or “Black Reconstruction.” More than seven hundred thousand ex-slaves cast ballots, and while they never dominated state office holding, Blacks were a majority of eligible voters in South Carolina, Florida, Alabama, Mississippi, and Louisiana.102

Starting in 1867, roughly eight hundred Black men served in state legislatures before mass disenfranchisement spread its tentacles throughout the region. Black men filled more than a thousand public offices in town and county governments. More than a dozen ex-slaves served in Congress, one sat on the South Carolina Supreme Court; another was, briefly, governor of Louisiana.103 “Now is the black man’s day—the whites have had their way long enough,” said one politician. A Northern journalist visiting the South Carolina legislature reported: “The body is almost literally a Black Parliament.… The Speaker is black, the Clerk is black, the door-keepers are black … the chairman of Ways and Means is black, and the chaplain is coal black.”104

Whites called it “Negro rule”;105 and they called the state and local Republican coalitions that Black leaders formed with representatives of white yeomen and tenant farmers the “Black Republicans.” This was the short-lived Southern base Thaddeus Stevens had imagined for the Party of Free Labor, a “poor man’s Party,” as planters scornfully called it. The planters had to deal with sheriffs, prosecutors, justices of the peace, and judges who were responsive to Black constituents. They had to contend with Blacks on juries. No longer could Blacks be indicted and convicted just because whites accused them of crimes.

“Black Republican” state judges and justices of the peace adjudicated contract disputes between freedmen and former masters, as well as white sharecroppers and landlords, in a fashion that reflected the well-known mutability and distributional consequences of common-law doctrine. They began reshaping state common law along the redistributive lines the Reconstruction framers envisioned. “Equal rights under law” was anything but self-defining; as always with contract and property relations, the devil was in the details. Called on to apply the principles of free contract and property to the emergent relations between landlord and sharecropper, “Black Republican” judges did so in ways that gave the latter a real measure of bargaining power and control over work and crop.106

As Republican state judges plumbed the meaning of the individual’s “right to the fruits of his labor,” Republican state lawmakers enacted lien laws and land-lease regulations that favored poor borrowers; they created land commissions and used the tax power to encourage the breakup of very large estates. In South Carolina, they created a new land commission and state loans for freedmen.107 Everywhere, as we have noted, they created the region’s first public school systems.



THE LIMITS—AND END—OF RECONSTRUCTION

The Reconstruction Congress’s rejection of the Radicals’ proposals to use federal power to undertake large-scale land redistribution had major consequences. It meant the great majority of freed people had to go back to work for the planters. In principle, as free Black citizens, they could challenge the conditions and terms of their work; they could go to court, or haggle and move on when and where they wished; they could establish their own households and marry whom they wished; and they enjoyed the same political and civil rights as any other citizen. In principle, the ballot and political equality gave them the wherewithal to use their votes to ally with poor whites in common cause against common exploiters, now that their economic circumstances had become strikingly similar.

When you consider all the forces stacked against them, it is extraordinary how much the freed people and their white allies accomplished, making the most of the lofty principles, sparse institutions, and increasingly shaky commitments embodied in the new national constitutional political-economic order. And especially so, when you consider that while the Reconstruction Congress gave the ex-slaves more and more rights, it left fewer and fewer troops on the ground to back them up. The Klan and related white terror organizations kept up the same kind of attacks they had been deploying since 1866 against Black economic independence to quell Black voting and Black and biracial political associations. In response, the Reconstruction Congress enacted more robust civil and voting rights statutes (which are still in use today). But without a strong troop presence, even vigorous federal prosecutions and sympathetic lower federal courts became an increasingly fragile bulwark.108

In the mid-term elections of 1874, the Democrats took back the House, for the first time since the early 1850s. The Northern public was weary of Reconstruction. Meanwhile, Northern elites were thoroughly alarmed by the emergence of mass strikes on the railroads and in the cities, and by burgeoning labor and agrarian demands for redistributive measures in the halls of Congress and their own Northern state legislatures. With labor problems of their own, Northern Republican elites began to look more sympathetically on the Southern planters’ yearning for control over restive Black labor and an end to federal interference on Blacks’ behalf.

Then, with Republican leaders’ devotion to the party’s old precepts and alliances badly frayed, a cynical compromise between Republican and Democratic leadership brought an end to Reconstruction. The outcome of the 1876 presidential election was in dispute, the Democratic candidate having won the popular vote, and the decision thrown to an ad hoc electoral commission. Key Republicans agreed to a swap with the Democrats. The Democrats on the commission would throw their support behind the Republican candidate, “ever after known as Rutherfraud B. Hayes,” so that he became president, and, in exchange, the Republicans promised to bring an end to military occupation.109

For another decade, after the troops had left, freed people would manage to remain key actors on the political stage, unevenly across the South. They voted, marching to the polls en masse, often flanked by Black militias, to face down white violence. The 1880s would witness a remarkable effort to rebuild an inclusive democracy of opportunity in the South, on the part of an audacious new biracial movement of poor farmers and workers: the Populists and their People’s Party, which swept across the South and beyond. In Chapter 4, we will explore the Populists’ vision of a radical alternative constitutional political economy, which built on, and remade, the democracy-of-opportunity tradition that the Radical Republicans had made the center of their constitutional politics. That Populist vision of constitutional political economy, along with the Populists’ formidable success at movement- and party-building, would prove threatening enough to unite Southern elites around unvarnished white supremacy and mass disenfranchisement. But that lay in the future, and for now, even after the curtain fell on Reconstruction, the future remained in flux.




The Women’s Rights Movement in the Age of Emancipation and Reconstruction

Far from “universal,” the “new birth of freedom,” as Reconstruction’s framer-lawmakers conceived it, was deeply gendered. But advocates for women’s rights were heavily involved in the antebellum abolitionist movement and central to the campaign for the Thirteenth Amendment. At an extraordinary moment of constitutional remaking, the movement for women’s rights grabbed hold of Reconstruction’s revolutionary promise to contest women’s social, sexual, and political subordination. Like the abolitionists who were their longtime allies, advocates of women’s rights laid claim to the republican legacy of the American Revolution, making substantial use of the Declaration of Independence, the concept of taxation without representation, and ideas of republican citizenship. They also built new analogies, often uncomfortably close analogies, between the situation and rights of women and those of slaves.

Women’s rights advocates had good reason to believe that during Reconstruction such arguments would win them, as a start, the right to vote. They had long-standing commitments on that specific point from abolitionist friends and allies in the Republican Party like Charles Sumner. But their allies did not deliver. Sumner would later protest that he “wrote over nineteen pages of foolscap to get rid of the word ‘male’ and yet keep ‘negro suffrage’ as a party measure intact; but it could not be done.”110 The word “male” entered the Constitution in the Fourteenth Amendment’s suffrage provisions; the Fifteenth Amendment, too, would confer Black male suffrage but not universal suffrage. For suffragists, this was a bitter result. The inclusion of Black men in the circle of full citizenship sharply underscored women’s continued exclusion.111 But the presumptions of male governance over women, household, family, and body politic were ones the great majority of Republican lawmaker-framers were unwilling to contest.

And so it fell to this era’s movement for women’s rights to contest these assumptions without the help of those powerful allies. Building on a long abolitionist tradition of direct action in the name of rights denied, Susan B. Anthony and scores of other women’s rights activists marched to the polls in the early 1870s in a set of actions known as the “New Departure,” demanding to cast their ballots as equal citizens under the new Reconstruction Amendments—and also under Sumner’s old “sleeping giant,” the Guarantee Clause. Awaiting trial for breaking the voting laws, Anthony delivered an address to an audience of supporters. Like Sumner’s address to Congress with which we began, her address showed the centrality and the reach of the anti-oligarchy principle during the Second Founding. For women, Anthony declared, this government “is not a republic.” Instead, she argued,


It is an odious aristocracy; a hateful oligarchy; the most hateful ever established on the face of the globe. An oligarchy of wealth, where the rich govern the poor; an oligarchy of learning, where the educated govern the ignorant; or even an oligarchy of race, where the Saxon rules the African, might be endured; but surely this oligarchy of sex, which makes the men of every household sovereigns, masters; the women subjects, slaves; … cannot be endured. And yet this odious aristocracy exists in the face of Section 4, of Article 4, which says: The United States shall guarantee to every State in the Union a Republican form of government.112



Anthony’s extensive use of the race-sex analogy here traces a path of reasoning that the women’s movement a century later would pursue with great effect.113 While her effort to construct a hierarchy of oligarchies (“the most hateful,” worse than slavery) was bitterly wrongheaded, her core analogical approach had tremendous power. It is instructive to pause to consider exactly how the analogy worked in the 1870s. When Anthony reaches for a more general concept that can encompass both the enslavement of “the African” and the oppression of women by men, what she grasps hold of is oligarchy. She moves seamlessly between condemning slavery and condemning aristocracy and oligarchy, in that way mirroring the moves her erstwhile Reconstruction Republican allies were making in their own thinking, and situating her claims in the longer arc of the anti-oligarchy Constitution. The Southern slave-owning oligarchy that Reconstruction toppled is, in Anthony’s telling, not entirely unique; while every form of oligarchy is different, there are common elements. One of these—and part of what patriarchy had in common with slavery and white supremacy—is that these forms of domination were hardly limited to the ballot box. They opened onto the master’s household and into the economic sphere. As with the slave, a wife’s body and her toil were not her own; they belonged to her husband and master. To oppose these forms of oligarchy was to challenge “systems of dependency … centered [in part] on control over work and its rewards.”114 In other words, constitutional claims about both race and sex in this era were never just about politics: They were about political economy.

The struggles to end subjection of women’s bodies and dispossession of women’s labor in marriage and household were bound up with women’s campaign for the franchise. The organizations that led women’s struggles for equal citizenship argued that ending women’s status as a dependent and subordinate class demanded not only suffrage, but also that women enjoy the fruits of their own labor.115 Equal rights meant legal autonomy in market and property relations, and economic independence within the marriage relation. The common law denied all these rights. Married women lacked not only the right to vote, but also the right to contract; their labor and its fruits belonged to their husbands.116 Law and social usage “oppressed [women] with such limitation and degradation of labor and avocation as clearly and cruelly mark the condition of a disabled caste.” So, women’s rights organizations campaigned for statutes that would overturn the husband’s common-law rights to his wife’s labor, both within the household and outside it.117 The “economy of the household,” a Woman’s Rights Convention resolved, “is generally as much the source of family wealth as the labor and enterprise of man”; yet the law effaced women’s contribution, embedding it in property to which men held title.118 No less economically productive than men, the convention went on, women were entitled to participate equally in managing assets that were the product of the work of both women and men. In this manner, as Reva Siegel has shown, women’s rights advocates cannily employed the mainstream constitutional language of self-ownership and labor rights to dismantle and reconstruct the legal and cultural discourse that cast women as unproductive dependents.119

By 1876, at the nation’s centennial, the National Woman Suffrage Association sharpened its constitutional critique into a set of “articles of impeachment against our rulers.”120 Reaching back to the Revolution as well as the Second Founding, the declaration decried “taxation without representation” and assailed the denial of “the writ of habeas corpus” for wives legally imprisoned by their husbands. The suffragists declared that universal male-only suffrage had ushered in “an aristocracy of sex” that amounted to “a more absolute and cruel despotism than monarchy” because it left every man a “master.” Insisting that “[w]oman’s wealth, thought, and labor have cemented the stones of every monument man has reared to liberty,” the suffragists demanded “all the civil and political rights that belong to citizens of the United States.”121 The declaration ended with a striking denunciation of the judiciary. It “has proved itself but the echo of the party in power,” first denying Black citizenship “when the slave power was dominant” and now, in keeping with the views of those now in power, deciding that “a woman, though a citizen, had not the right to vote.”122

The suffragists did not pin their hopes on judicial avenues of constitutional change. They knew the courts were unlikely to accept their understandings of women’s constitutional rights and equal citizenship. As Anthony predicted, it would instead take decades of political struggle, culminating in another moment of higher lawmaking, so that the Constitution could be amended to undo “the disfranchisement of one entire half of the people.”123 (We discuss the Nineteenth Amendment in Chapter 5.)

For now, the last word is Anthony’s. She anticipated in 1873 that such a moment of higher lawmaking would bring American law into alignment with the Declaration of Independence, as well as the state constitutions and the federal Constitution itself, each of which she contended was built on a logic of republican citizenship that entails dethroning oligarchs of all kinds. By the “declarations” in those documents, she argued, “kings, priests, popes, aristocrats, were all alike dethroned,” and so were men “deprived of their divine right to rule.” But her story did not end there. Switching to the future tense, Anthony situated women’s claims in the arc of a tradition of anti-oligarchy constitutionalism that extended into the future: “By the practice of those declarations all class and caste distinction will be abolished; and slave, serf, plebian, wife, women, all alike, will bound from their subject position to the proud platform of equality.”124

The link between dethroning oligarchy and establishing a “proud platform of equality” is an idea with remarkable reach. It can reach into the political economy of the nation and into the political economy of the household; into the workplace and the relations of labor and capital; into federal macroeconomic policy and into what had been core domains of state law. As both the Reconstruction Republicans and the suffrage movement understood, it is not primarily the courts who will decide how far ideas like this extend. It is all of us, through the practice of constitutional politics.
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CONSTITUTIONAL CLASS STRUGGLE IN THE GILDED AGE


At the beginning of the nineteenth century, the birth of the capitalist market economy had brought forth a crisis of mounting inequality and hardening class lines. Jacksonian democracy was the polity’s dramatic response. The advent of corporate capitalism at the end of the nineteenth century produced another such crisis. It prompted another constitutional reckoning—and ultimately, a reinvention of the democracy of opportunity’s ideal of the mass middle class and a transformation in its views about the appropriate scale, scope, and duties of national government.

During the 1880s and 1890s, Americans haltingly confronted the fact that the United States, like Europe, possessed a vast, seemingly permanent class of propertyless wage earners. It was no longer possible to contend that the industrial hireling was on a path to owning his own workshop, or the agricultural tenant or laborer his own farm. At the same time, nation-spanning corporations were coming to dominate the economy, arrogating to themselves the essential tools of industry, transportation, communications, and finance. Both developments contributed to a profound sense of social, political, and constitutional crisis.

The country witnessed violent class struggle on the railroads, and in the streets, factories, mines, and mills, as well as an explosion of radical third-party politics—and in response to all that, a startling set of class-conscious, pro-corporate constitutional decisions from the Supreme Court. At the heart of these clashes were two rival visions of constitutional political economy: one requiring a major redistribution of wealth and power; the other forbidding even modest redistribution.

Fundamental questions were at stake. The legitimacy of the basic institutions of an emerging corporate capitalism was bitterly contested, and the key issues cast in terms of constitutional political economy. Was “the wage-system of labor” compatible with “the republican system of government”?1 Were the new giant corporations consistent with the Constitution’s pledge of equal rights? Or did these unprecedented concentrations of wealth and power mean a slide into oligarchy, upending republican self-rule? If the promise of equal opportunity meant universal access to middle-class status—and if only a mass middle class could protect the republican Constitution—then either the vanishing world of small producers and proprietary capitalism would somehow have to be restored, or the mass middle class would somehow have to be reinvented.

The two rival visions that emerged in this period both grew out of the Free Labor legacy bequeathed by Reconstruction. Both had deeper roots, as well, in Jacksonian constitutional political economy. As these two visions diverged, one crystallized into “Lochnerism,” the laissez-faire and anti-redistributive outlook whose themes reverberate today in decisions like Citizens United, Janus v. AFSCME, and the Commerce Clause discussion in Sebelius.2 Dubbing themselves “new liberals,” the late nineteenth-century architects of this vision cast aside the distributive commitments of the old democracy-of-opportunity tradition, in both its Jacksonian and Free Labor forms. Holding on to the old egalitarian distributional principles in an industrialized society would come at too high a constitutional price: too much “class politics” and “class legislation,” too much taking-from-A-and-giving-to-B, too much statism. Reformers’ “socialistic” efforts to achieve the old distributional ideal in industrial America threatened to destroy private rights and principled limits on government—and probably prosperity and economic order, as well. The “socialists” had to be defeated.

Institutionally, this new anti-redistributive outlook came to stand for expanding the role of the federal courts and the new corporate legal elite in making the rules, policies, and institutions that would govern market and property relations in the new corporate economy. Lochnerism also came to stand for judicial supremacy in constitutional interpretation. This helped ensure that governance of matters like corporate consolidation and labor organization remained, as far as possible, under the conservative auspices of federal courts and judge-made law, constitutionally walled off from the redistributive energies and innovations of democracy. Politically, this outlook came to define the main line of a transfigured Republican Party—the dominant party in American presidential politics and judicial appointments for most of the half century following the Civil War.

Against Lochnerism, the second, rival vision that emerged in these decades attempted to modernize the democracy-of-opportunity tradition while sticking to its distributive commitments. This vision, which would become the foundation of the modern democracy-of-opportunity tradition, rejects Lochnerism’s classical liberal conception of free labor as the unfettered liberty to sell one’s labor power in the market. Instead, it continues to hold to the more ambitious republican understanding of free labor as independence, or what political theorists today call nondomination.3 This second vision likewise rejects Lochnerism’s efforts to naturalize the courts’ common-law definitions of property and free contract as constitutional baselines, and its slightly later efforts to naturalize the corporation as a rights-bearing individual. Corporations were state-chartered forms of private government. As they expanded and consolidated their grip over economic life, they threatened to “usurp” powers the Constitution assigned to public, democratic authorities.

Thus, in institutional terms, this vision of the democracy of opportunity came to stand for the primacy of legislation and administrative state-building in meeting the challenges of modern government. It opposed judicial supremacy in constitutional interpretation in favor of the many-sided legacy of popular constitutionalism and claims of affirmative duties on the part of the political branches.

This clash of visions animated the era’s central battles over the relations between labor and capital, the trusts, the currency and the banks, the federal income tax, and the emergence of new regulatory bodies that were the vanguard of the new administrative state. Now that class inequalities have returned to Gilded Age levels, our political system is beginning to refight a number of these battles. Revisiting these contests may help liberals and progressives understand constitutionalism anew as a field where some of the important work of reimagining the relationship of democracy and economic life can resume.

These contests also remind us how the earliest incarnations of the modern democracy of opportunity drew together all three strands of the tradition—anti-oligarchy, a broad and open middle class, and a tentative but crucial vision of racial inclusion—as part of a political movement that aimed to rival and supplant the dominant political parties of the era. When that effort failed and the People’s Party collapsed, white Populists’ commitment to racial inclusion collapsed as well—a tragic turn that set the stage for a Progressive outlook that openly embraced white supremacy. Racial inclusion became a dissenting tradition among white radicals and reformers in the early twentieth century, while they carried on with updating the two other main precepts of the democracy-of-opportunity tradition. This hobbled the democracy of opportunity for the next century.

We begin by tracing the rise of classical legal liberalism and the development of what became Lochnerism, in courts and outside them. We show how the democracy-of-opportunity tradition took a new form in reaction to these developments—a form that particularly emphasized legislation and the administrative state, rather than the federal courts, as engines of constitutional political economy. We then explore the clash of these rival visions in several of the constitutional battles at the center of Populist politics: labor; federal power over railroads and commerce; the gold standard; and the income tax—along with the fraught trajectory of the principle of racial inclusion in the Populist constitutional imagination.


The Origins of Classical Legal Liberalism and Constitutional Laissez-Faire

By 1874, Northern weariness with Reconstruction and readiness to “leave the South alone” enabled the Democrats to regain control of the House of Representatives. Southern Blacks continued to vote and form political associations for virtually two decades after Reconstruction, but all three branches of the national government began dismantling federal protections for the freed people’s recently enacted rights.4 From the mid-1870s onward, racial backlash in the South and intensifying class strife and agrarian unrest in the North and Midwest drove Republican leaders to remake their party into a bastion of pro-business laissez-faire. Agrarian Populism, burgeoning labor organizations, and industrial warfare brought disillusionment with the party’s old views about the distributional duties of a republican nation-state active on behalf of working people and the ideals of “Free Labor.” The GOP would gradually make defense of property and political-economic respectability for large-scale enterprise the heart of its ideology, and economic nationalism the core of its political agenda.5

We can see this transition—and the shape of the political and constitutional vision that emerged from it—in the trajectories of many Radical Republicans. Consider Edwin Godkin, the editor of The Nation and a leading Radical opinion maker. During the Civil War and Reconstruction, Godkin told labor audiences that a government “of and from the people … cannot destroy its (or their) liberties.”6 When he first turned his attention to the discontents of industrial labor, Godkin’s analysis of the wage laborer’s predicament had rested on a traditional Free Labor outlook and resembled the labor movement’s own assessment. The industrial laborer, Godkin wrote in 1867, “is legally free while socially bound.”7 “Since the rise of political economy,” he “has been treated [in books] as the equal of the capitalist … but in real life his position has been that of a servant with a fixed status.”8 Godkin agreed with labor spokesmen that this system of social bondage undermined workers’ capacities as citizens: “When a man agrees to sell his labor, he agrees by implication to surrender his social and political independence.” Widespread “diffusion” of ownership of productive property was essential to a “virtuous”—“independent,” “self-reliant,” and “intelligent”—citizenry, and to a nation’s liberty.9 The remedy to labor’s “servile dependence” on capital, he agreed, lay in cooperative ownership of industry. He enjoined workers to “never cease agitating and combining until the regime of wages … has passed away,” and all “the great accumulations of capital are held by [labor] associations.”10

But by the 1870s, Godkin had had enough of labor’s combining and agitating. He and other Radical Republican writers were growing alarmed to hear their own language of popular sovereignty and active democratic government appropriated by labor agitators denouncing “property rights rulership” and “wage slavery”11—and by the massive eight-hour day strikes that were sweeping New York and other industrial cities. In 1872, he undertook to enlighten “the working-class mind.”12 Where he had once argued for the abolition of the wage system, now he assailed workingmen for seeking to “prevent[] capital from flowing into the hands of the only class in the community which is competent to use it.”13 Above all, Godkin was outraged by the New York labor movement’s victorious campaign for an eight-hour day ordinance covering municipal contracts and employment, and by their demand for a general eight-hour law. Instead, Godkin declared, the “reward of labor” ought to depend “on demand and supply.”14

To Godkin and to many of the “best men” of the North, labor’s new politics were disturbing—and so were other signs of “runaway democracy,” such as the agitation by farmers in the Midwest and soon throughout the country, through the Granger movement, against the monopolistic practices of the railroads that transported the goods they produced.15 In the pages of Godkin’s Nation, the Atlantic Monthly, and the North American Review, a growing disenchantment with federal intervention and “Black Republicanism” in the South was closely bound up with a desire to dial back the “excesses” of republicanism more generally—that is, of the set of ideas that these leading journals of Northern opinion had themselves championed. Those ideas now seemed to be taking a more radical turn, both among Midwestern farmers and, closer to home, among the labor organizers of the industrializing North.16 In the 1860s, these journals’ editors and contributors had helped to develop a theory of an active, democratic state that lent legitimacy and coherence to the expanded powers of the federal government and the project of Radical Reconstruction. Now many of the same thinkers and spokesmen coalesced into a new movement that gained adherents among prominent Northern lawyers, businessmen, and academics, many of them former Radicals and abolitionists.17


LIBERALISM AND THE AGGRANDIZEMENT OF CAPITAL

This new movement styled itself “liberalism.” It was an appropriate label: its thinking represented an unraveling of Lincolnian “Free Labor” ideology, discarding some of its democratic strands and fortifying its liberal ones.18 The abolitionists’ austere, classical liberal definition of freedom as self-ownership and liberty of contract was beginning to seem freedom enough for the industrial working class. And even as they set aside central Free Labor commitments, the new liberals could feel, rightly, that their new constitutional outlook retained a connection to an older democratic tradition of constitutional political economy. As we saw in Chapter 2, the first expressions of laissez-faire doctrine, the first systematic protests against government activism in America arose from the Jacksonian campaigns against national bank and state corporate charters, against government-created “monopolies” that privileged the few over the many. The first judicial opinions striking down “class legislation” in the name of a laissez-faire reading of state constitutions were antebellum decisions by Jacksonian jurists overturning legislative favors for a privileged class of entrepreneurs or corporate entities. The new liberals spoke in this Jacksonian constitutional vocabulary. But ironically, they began to transform it into a defense of the few against the claims of the many.19

This transformation was neither immediate nor complete. The new liberals remained uneasy about the growing power of large corporations, especially in the political sphere. If they assailed labor’s and farmers’ experiments with state power, the new liberals were no less alarmed by capitalists seeking “state favors,” “abus[ing] the taxing power,” clamoring for “tariff schemes, subsidy schemes, internal improvement schemes.” The “aggrandizement of capital by law,” they warned, was the “parent” and inspiration of labor’s “socialism.” The state and the law had to be reclaimed from capture by private interests, whether of labor or capital. Indeed, the new liberals were troubled not only by state subsidies for capital but also by the unprecedented power of the emerging large corporation itself. The common law was replete with doctrines and ideology hostile to corporate expansion. Late nineteenth-century liberal jurists often wielded them vigorously.20

To be ambivalent about corporations’ effects on individual freedom and opportunity, free markets, and republican government was to remain alive to the classical liberal view of corporations as artificial, carefully hedged creatures of the state, endowed with special, often monopolistic rights and privileges—at odds with the ideal of a free and competitive economic order. Perhaps none felt this ambivalence more than the liberal reformers who were also corporate attorneys—such as David Dudley Field, the brother of Supreme Court Justice Stephen Field. As spokesmen of the new liberalism, men like Field extolled a legal order that protected a free and competitive marketplace. Equal rights and equal opportunities for the free-standing individual were at the heart of their social vision. But in their work as attorneys for the new industrial corporations, as legal historian Robert Gordon powerfully demonstrates, they strove to undercut and supplant the very legal concepts and doctrines that sought to keep corporations within the competitive framework that reformers prized.21 These elite lawyers were at once the self-proclaimed opponents and the actual agents of the “aggrandizement of capital by law.”

Field may have had his own law practice in mind when he fretted in the pages of the North American Review, “We have created a new class of beings … [and] individuals find themselves powerless before these aggregations of wealth”—because “we have neglected to fence them about with … restraints.”22 How to restore the equality that “we” negligently have destroyed? How to bridge the ever more distant and antagonistic relations between capital and labor? Field’s answer was to call on fellow members of the new corporate elite to appropriate the cooperative impulse afoot among labor and agrarian reformers: to turn corporations from associations “of capital only” into associations “of capital and labor united.” Field beheld the labor upheavals of the mid-1880s and responded with anxious concern to wage earners’ protest that capital had reduced them to a “relation of dependence … incompatible with that sense of self-respect … which should be the patrimony of every American citizen.”23 He did not share Edwin Godkin’s short-lived sympathy with strictly worker-owned businesses; rather, he hoped that profit sharing and granting workers certain voting rights in the corporation would restore equality and respect between labor and capital. Of course, like Godkin, Field held that accomplishing these desirable reforms could not be the business of government. That was the “dream of madmen” and would violate “the supreme law.”24

Henry George was among the Gilded Age’s leading radicals, just as Field was among its leading liberal reformers. Author of the era’s best-selling work in political economy, Progress and Poverty, and Labor Party candidate for mayor of New York City in the election of 1886, George questioned Field’s reliance on the corporate elite’s goodwill to reform industry and restore the attributes of ownership and citizenly independence to industrial workers. In a revealing public debate between the two men, George emphasized that he too had once adhered to such laissez-faire principles. But the concentration of capital in industry after industry had forced him, reluctantly, to the conclusion that achieving the ends of the old Jacksonian democracy of opportunity required abandoning its conception of appropriate means. Securing “the full and equal liberty of individuals” and mutual cooperation in an age of “great corporations and combinations” would require a government with similarly great scope—a government that would “regulate” and, perhaps, “carry on” certain businesses and “in larger and larger degree assume co-operative functions.”25 Sternly, Field replied that although he did not believe George was “one of the Communists,” he thought his ideas might entail “spoliation … tak[ing] from one man his property and giv[ing] it to another.”26

The prominence of elite attorneys like Field in new liberal circles and the emerging ideology’s countermajoritarian bent help explain why the new liberalism won its strongest support in the judiciary. But the explanation runs deeper. The legal profession faced new rivals in the form of new professionals—economists, social scientists, and others—forming academic departments and professional associations, and claiming scientific expertise in the government of social and economic affairs. The old challenge of maintaining the authority of common-law governance against hasty, amateurish democratic legislation was joined by the new challenge posed by rival would-be governing elites with new state-building ambitions.27

Thus, the leading judges and legal scholars who fashioned this new mode of legal and constitutional thought—which legal historians have dubbed “classical legal liberalism”—no longer claimed to supply wise rules of conduct for life’s myriad circumstances. Instead (and here the key work is Duncan Kennedy’s Rise and Fall of Classical Legal Thought),28 these legal thinkers used highly general and abstract legal-constitutional principles—above all, freedom of contract and security of private property—along with precedents and reason to specify the conditions under which people, or lawmakers, were free to behave as they pleased. The object of legal science was to draw clear boundary lines around these zones of private and public action. Liberal jurists claimed to do this in a neutral, noncoercive fashion by treating all (adult male) persons as legal equals and deriving all legal obligations from the voluntary exercises of someone’s will—either the will of a private individual or the will of the state.29

By the turn of the century, as classical legal liberalism became fully elaborated, private and public law principles were integrated in an elegant formal system.30 The systematic quality of classical legal liberalism—integrating judge-made common-law and constitutional doctrine in what seemed a coherent whole—is worth bearing in mind because it helps one understand the confidence and militancy with which courts expanded and defended their common-law and equity powers over the nation’s political economy, along with their powers as constitutional arbiters of the state’s role therein. All were part of the same whole.

This is how it became a constitutional imperative to safeguard and enforce what were really judge-made common-law precepts of contract and property against unwarranted efforts at statutory revision. Statutes were coercive state-made restrictions of the “natural” and “social” sphere of market exchange; common law, by contrast, was a gradually unfolding outgrowth of organic custom, which, even though judges enforced it and kept revising it, was somehow not “the state” but part of the spontaneous, “natural” order of a self-regulating, competitive market society. Thus, as we’ll soon see, Lochner’s author, the classical liberal Justice Peckham, would speak of the “general law of competition” as though market competition under the constitutionally enshrined common law was itself “the transubstantiation of … natural law.”31

These views came to dominate the Court. A succession of mostly Republican presidents appointed Justices who hailed chiefly from the nation’s nascent bar of corporate and Wall Street lawyers. Justice Peckham himself has been described as the “confidant of tycoons”: “Morgan, Rockefeller, and Vanderbilt.”32 Through these Justices’ decisions, classical liberal political economy’s “law of competition”—adapted to the exigencies of corporate capital, as the corporate bar understood them—became a feature of our constitutional order for decades. But the Court’s treatment of corporate giants as equal rights-bearing persons alongside workers and small producers made its systematic “scientific” qualities seem like “plutocracy tempered by humbuggery” to a growing host of critics.33



LABOR, CONSTITUTIONAL LAISSEZ-FAIRE, AND LOCHNER V. NEW YORK

The first systematic exposition of the new laissez-faire liberalism was a constitutional treatise. In 1868, Thomas M. Cooley, then chief justice of the Supreme Court of Michigan, published A Treatise on the Constitutional Limitations Which Rest upon the Legislative Power of the States of the American Union.34 Cooley’s political odyssey was richly typical of the new laissez-faire liberals: a radical Jacksonian in his youth; an abolitionist; a Free Soil Party organizer and Republican Party founder who broke with the Republicans during the Grant administration; and finally an independent mugwump, or new liberal reformer and jurist.35 His judicial opinions exemplified the highly abstract yet deeply felt fusion of abolitionist and laissez-faire meanings of “discrimination by the state.” Cooley’s Treatise would enjoy greater sales and circulation and more frequent citation than any other treatise of the latter half of the nineteenth century. In it he wrote that the “sacred right” to private property stood as “the old fundamental law”—and through it, popular sovereignty was limited.36 Like his judicial opinions, Cooley’s Treatise assailed “class legislation” in all its forms, from the use of the taxing power to subsidize private enterprise to the segregation of schools by race, to the enactment of maximum hours laws on behalf of workers.37

In the 1870s and 1880s, it was not federal but state high courts that proved most willing to take up this task of patrolling the constitutional boundaries of state power. The statutes that provoked the most judicial ire were labor reforms aiming to redress the weak bargaining power of workers.38 Thus, for instance, in its 1886 Godcharles v. Wigeman ruling, the Pennsylvania Supreme Court struck down a measure requiring manufacturing and mining corporations to pay their workers in cash rather than scrip from the company store.39 The court condemned the law as “degrading” and “insulting” to the workers, for it attempted “to do what … cannot be done; that is, [to] prevent persons who are sui juris from making their own contracts.”40 Then, echoing the language of Justice Field’s famous Slaughter-House dissent, in which Field had quoted Adam Smith on the just liberty of workingman and employer, the state high court declared that the worker “may sell his labor for what he thinks best, whether money or goods, just as his employer may sell his iron or coal.”41

Over the next several decades, courts gradually etched out a sphere of labor reforms they were willing to uphold as valid police power measures. Factory or mine safety laws always passed muster. Courts generally (but not always) upheld hours laws for women and children, on the theory that they were distinctly vulnerable, legal dependents, not sui juris—and also in the case of women, the “mothers of the race”—giving the state a public-interest rationale for such laws. Likewise, beginning in the 1890s, courts began to uphold maximum hours laws for men drawn to encompass trades thought especially dangerous, like mining.42

But as Lochner v. New York illustrates, the new legal liberalism led state and federal courts to strike down labor laws whose purpose they saw as redistributing bargaining power—and with it, wealth or workplace authority.43 Lochner involved a ten-hour law for bakery workers. The state defended it on the ground that long hours by hot ovens ruined workers’ health—a traditional category of police powers regulation. The Lochner majority found this specious. The work of bakers seemed to them no more or less unhealthy than countless other trades. Indeed, the Court suspected that the statute was nothing more than “a labor law, pure and simple,” meaning redistribution “pure and simple.”44 As such, it could not stand. And neither could state or federal measures aimed at enhancing workers’ bargaining power by protecting workers from being fired for joining a union, or by modifying the harsh common-law restraints on strikes and boycotts.45

Jurists were disturbed by the radical rhetoric and ideals attached to this brand of “class legislation”—and by the laws themselves. For legislatures to redraw the most basic terms of (what had become) the most pervasive and important of contractual relations, the employment contract, or to authorize unions to demand a share of power and control over industrial property against the will of the property owners, meant there was no core of categorically private economic rights protected from the changing whims of political majorities. Such legislative power seemed to erase the baselines that defined the limits of state power. As we shall see, leading conservative judges, including a majority of the Supreme Court, identified the unraveling of this brand of legal liberalism with the end of bourgeois civilization. They did not give up without a fight.




Labor, Populism, and the Updating of the Democracy of Opportunity

The first opponents of the emerging anti-redistributive, laissez-faire constitutional political economy came from two main groups: urban, working-class labor activists and rural Populists. Both found themselves drawn into a set of constitutional debates and confrontations in this period that updated and extended the democracy-of-opportunity tradition. They wrote the first drafts of what later developed into Progressive and New Deal principles of constitutional political economy. These Gilded Age radicals saw that legal equality of rights—to make contracts, to own property—was no guarantee of equal citizenship in industrial America. They argued that one had to interpret the Constitution’s guarantees of civil and political liberty and equality in light of their “social” meaning. The Constitution’s original promise, they proclaimed, had been property to all, secured by “equal rights”—this was the “democratic social fabric” that the guarantees of liberty and equality wrought into our constitutions were meant to underwrite.46 By the end of the century, the reach of these ideas had grown; middle-class and professional critics joined the radicals and built what became early twentieth-century Progressive constitutionalism, grabbing hold of or taking inspiration from many of the radicals’ ideas. They left others behind—some of the most old-fashioned ideas, and some of the most deeply democratic ones. To understand how the modern world of Progressive constitutionalism emerged, we should look to its roots.

The decades following the Civil War witnessed a dramatic growth in organized labor, alongside the galloping pace of industrialization. The largest and most prominent of the era’s labor organizations was the Knights of Labor.47 Born in 1869, it reached its peak in the 1880s when its active membership numbered almost one million. What set the Knights and kindred organizations apart from the labor organizations that succeeded them was, above all, the fashion in which they joined economic with broad-gauged political endeavor, aiming to reconstruct not only the industrial labor market, but the broader political economy to “abolish the wages system” and usher in a “Co-operative Commonwealth”—a democratic, industrial republic. Thus, the Knights waged far-flung strikes and boycotts, but they also created labor parties, ran candidates in thirty-four of the country’s thirty-five states, and elected members to city and state governments. They also founded factory cooperatives and established a panoply of cultural associations. It was in this context that the Knights and other labor organizations began to campaign for distinctly working-class legislation—factory, mine, and maximum hours laws.48


THE WAGE SYSTEM OF LABOR AND THE REPUBLICAN SYSTEM OF GOVERNMENT: AN “IRRESISTIBLE CONFLICT”

Most controversial of labor’s legislative initiatives was the massive campaign to legislate a shortened workday, which so exercised E. L. Godkin in New York. In several industrial states, labor succeeded in passing hours legislation.49 But in Chicago, Philadelphia, and other cities, as in New York, employers resisted, and workers mounted massive, almost general, strikes seeking to enforce the new laws. The bitterness of these 1870–1872 strikes, together with the subversive character of the claims being made on behalf of the new laws, called forth an ideological levée en masse against labor and its demands from most quarters of elite and middle-class opinion.50 In The Nation, Godkin fulminated against the laws. Eight-hour legislation was futile; one could not “nullify one of the natural economical laws by a law of the State.”51 Most of the genteel press, and politicians of many stripes, rose to join the attack. Unions were patently coercive organizations, destroying “all individuality” and blotting “out all those great efforts by which a man works his way up.”52 Enlisting the state to dictate the hours of the working day, Horace White argued in the Chicago Tribune, was “a restriction upon the inalienable rights of man.” The unions and their new laws would destroy the freedom of contract and leave the workingman “as completely enslaved as the negro was five years ago.”53

In response, labor’s tribunes began forging a constitutional political economy of their own, picking apart the new liberals’ notions of the “free market” and “liberty of contract.” The new liberals, they pointed out, were tearing the right of free labor away from its republican moorings—and leaving in its place only the bare liberty to sell one’s labor, which was no basis for workers’ equal citizenship. In these new liberals’ accounts of labor’s constitutional freedom, they argued, “something of slavery still remains.”54

Thus, these labor-movement thinkers contended that the eight-hour laws and other labor protections were in fact what the Constitution’s promise of equality demanded. Within the wage-labor system, wrote one eight-hour advocate, the laborer was an “itinerant chattel.” “[W]hen a man is without means to subsist upon, his wants compel him to work, and he must ask for employment as a favor from someone who has the property required to carry on productive work. In plain language, property is a tyrant, and the people are its slaves.”55 As George McNeill, another Eight Hour League spokesman, argued to the Massachusetts legislature’s Labor Committee in 1874: “The laborer’s commodity perishes everyday beyond possibility of recovery. He must sell today’s labor today, or never.” The terms of such a sale were thus dictated by the employer.56

Labor leaders like McNeill were as devoted as the liberals to “the theory of freedom of contract,” an ideal of freely associating parties to industrial enterprise. But they insisted that no actual “freedom of contract” could exist between labor and capital, except possibly in those industries where “a powerful labor organization has practically obtained a monopoly of their craft,” rendering bargaining power more equal.57 Workers in those industries had gained the eight-hour day by striking. In the rest of the economy, it would take legislation. And it was a monstrous absurdity for the courts and “the so-called political economists, whose theories agree with their pecuniary interests,” to hold that it is a natural law enshrined in the Constitution that eight-hour laws “would destroy the great right of freedom of contract.”58

McNeill and other leaders of the movement saw a relationship between the trajectory of industrial capitalism and the fate of republican citizenship. Industrialization itself was not the problem. The problem was twofold: the capitalists’ “monopolization of the producers’ wealth,” and the way they used technology to grind down wages and dissolve skilled occupations into unskilled machine-tending. This “cheapen[ing]” of labor mattered for republican citizenship because it meant ever-longer hours of “mindless toil” for meager wages, and it tore workers’ children from school because wages were too low for families to make ends meet without sending children to work. In addition to leaving workingmen in a state of economic dependence, this deprived them of the time to educate themselves and participate in public affairs. Capitalist “progress” thus seemed ironically to yield more “dependence,” more “ignorance,” and more “grinding poverty.” The capitalist’s wealth was being purchased at the price of making the working class unfit for citizenship.59

This is why McNeill declared, in 1873, that “there is an inevitable and irresistible conflict between the wage-system of labor and the republican system of government.”60 A similar declaration appeared in the preamble to the constitution of the Knights of Labor.61 While the courts were enshrining as a constitutional right the worker’s liberty to sell his labor, the labor movement was forging an opposing constitutional political economy that held that being forced to sell his labor under the liberal legal rules of the game contradicted the worker’s status as a citizen. Preserving a “republican form of government,” McNeill proclaimed, demanded that we “engraft republican principles into our industrial system.”62 Only with the “republicanization of industry”—meaning cooperative ownership—could there be a genuine “republicanization of government.”63 This is what it would take, the Knights argued, to restore to workingmen the kind of economic independence and equality necessary for authentic participation in the polity.

The 1880s labor movement fully understood that creating a world of worker-owned industry would require a transformation of the nation’s banking and credit systems, along with many other dramatic changes in the emerging corporate political economy. Mainstream labor leaders like Knights of Labor president Terence Powderly did not shy away from calling for just such a peaceful revolution. The vision drove many labor reformers toward alliances with like-minded agrarian organizations, in hopes of creating a third-party movement with the heft to bring to earth what organized workers and farmers alike dubbed a “Co-operative Commonwealth.” Like the Jeffersonian and Jacksonian Democrats and Lincolnian Republicans before them, the founders of the People’s Party—the Populist Party’s formal name—styled their party-building movement a campaign of constitutional restoration. As we shall see, these Gilded Age practitioners of party constitutionalism set about renovating the old Jacksonian claim that a new mass party movement was constitutionally essential—lest popular sovereignty and republican self-rule be forever lost to the usurpations of a corporate elite, which had corrupted the two old parties.

The Populist movement and People’s Party took shape in the late 1880s and early 1890s, as trade unionists and labor activists began to see the severe obstacles to “reform by legislation” in the American system. By then, state high courts were striking down hard-won labor law reforms—and those they did not void, they read with hostile eyes. Meanwhile, even the most industrialized states had scant administrative capacity to enforce labor legislation. Middle-class reformers might carry on the slow work of building state labor bureaus and factory inspectorates. But hard-pressed workers increasingly agreed with Samuel Gompers, the chief of the newly founded (1886) American Federation of Labor (AFL). The Knights of Labor dream of marrying trade unionism to third-party politics and a broad legislative agenda was a hopeless diversion, said Gompers. Plausible in England or Europe, perhaps, but not in the United States, with its engrained antistatism, its uniquely powerful anti-redistributive courts, and its two old parties, built on ethnocultural loyalties and cross-class coalitions.64

The way to topple wage slavery here in America, declared trade unionists like Gompers, was collective self-help: wielding strikes and boycotts to enforce labor’s own labor standards. Class-based legislative initiatives like the eight-hour day for all workers—beyond the “dependent” or “vulnerable” groups like women and children—simply would not pass judicial muster.65

The 1894 AFL convention in Denver saw a crucial debate between the proponents of broad “independent labor politics” on the model of England’s recently formed Independent Labour Party and the champions of a minimalist politics and what Gompers called “pure and simple unionism.”66 Adolph Strasser of the cigarmakers’ union, Gompers’s mentor and colleague, declared: “There is one fact that cannot be overlooked. You cannot pass a general eight hour day without changing the constitution of the United States and the constitution of every State in the Union.… I am opposed to wasting our time declaring for legislation being enacted for a time possibly, after we are dead.”67

Henry Demarest Lloyd, a widely known journalist and key figure in forging the farmer-labor alliance that founded the People’s Party, rose to respond. The courts’ constitutional rulings were counterfeit, he declared—products of class bias. Preserving a republican form of government and equality of rights demanded a broad reform program. “I sometimes wish I had been born in any other country than in the United States. I am sick and tired of listening to lawyers … declaring everything we ask unconstitutional.” The solution was to elect lawmakers and choose judges with truer constitutional understandings, and if need be, “to change the constitution” to rein in the courts. Unimpressed, Strasser pointed proudly to the craft unions (like the cigarmakers’) that had gained the eight-hour day “by themselves … pass[ing] and enforc[ing] [their own] law without the government.”68

Gompers’s and Strasser’s base lay in craft unions and skilled workers; their unusual bargaining power made workplace victories easier. But their single-minded focus on improving workers’ lot via strikes and boycotts was becoming the dominant one, because it was paying off.69

Strikes were nothing new. But until the late 1880s and early 1890s, most were spontaneous, local affairs. Now, more and more strike calls, demands, and strategies issued from national and regional unions, knit together by the AFL. In a great many industries, unions were banding together on a much larger scale than businesses. A struck hat manufacturer in Boston might confront a national AFL-sponsored boycott of his goods; a struck printer in Milwaukee, a refusal of press workers throughout the city and state to take up his back orders. A Chicago construction firm that spurned its union carpenters’ work rules and wage demands might find the teamsters refusing to haul materials to the building site.70

The AFL leaned to the view that workers’ “final emancipation” lay in the self-organization of the “House of Labor.” The route to the material independence, dignity, and authority associated with republican citizenship was not using legislation to “engraft republican principles into our industrial system,” but instead through workers’ collective clout in the marketplace.71

This boycott of politics was temporary. It would end in response to the self-organization of capitalists—and courts’ growing readiness to suppress labor’s most effective forms of collective action. As we shall see in Chapter 5, by the turn of the century, hundreds—and by the 1920s, thousands—of antistrike and antiboycott decrees provoked a decades-long campaign of civil disobedience, jail time, and lobbying by the AFL to repeal “government by injunction.”72

Already, in the 1870s and 1880s, “government by injunction” had emerged on the nation’s railroads. Several factors made the federal judicial interventions in railway strikes unique. Until the late 1880s, judicial repression was aimed only against strikers and boycotters of railway lines in federal equitable receivership. Thus, the federal judges were already involved with the railroads’ management and inclined to view them as “public property for the time being.”73 Even as the railway labor injunction spread beyond lines in receivership, the far-flung and quasi-public character of the industry, as well as its centrality to interstate commerce and the federal mails, continued to differentiate railroad strikes and their regulation.74

When employers sued to enjoin nonrailroad strikes, weighty doctrines stood in the way. Among them, Gilded Age courts would refuse to grant injunctions because the suits alleged nothing more than “ordinary crimes” like trespass or assault, which properly belonged in criminal court.75 As one state court explained, the mere fact “[t]hat the [criminal] law against this offense is not enforced and observed is no ground for the interposition of a court of equity.”76 Similarly, a federal judge in Colorado stoically declined to expand his equity powers into the domain of state criminal law: “[T]he Constitution of the United States has committed the maintenance of peace and good order to the … state governments. If the state government has fallen into the hands of socialists … or … imbeciles … we do not thereby acquire the right to assume control.”77 Thus, he refused to enjoin a miners’ strike.



IN RE DEBS: “A LESSON WHICH CANNOT BE LEARNED TOO SOON”

Even during railway strikes, the air and the courts were filled with objections that the Constitution committed the maintenance of peace and order to state authorities, and the prosecution of crimes to trial by jury. The great Pullman Strike of 1894 is a good example worth pausing over because it occasioned the Supreme Court’s unanimous 1895 decision In re Debs.78 In the very same term, Pollock v. Farmers’ Loan & Trust Co.,79 which we discuss below, struck down the federal income tax. These two decisions launched the Lochner era with an explosion of class-conscious constitutional political economy.80

Even though the AFL and the old railroad workers’ brotherhoods held back from the Populist movement, the Populists loudly condemned In re Debs and promised to end federal judicial interventions against railroad strikes and boycotts.

The farmers’ and the workers’ threatening new movements had much in common, declared Justice David Brewer, the author of Debs, to the elite of the New York bar in 1893.81 In Brewer’s mind, workers’ far-flung sympathy strikes and farmers’ legislative campaigns for railroad rate regulation and other restraints on corporate power were part and parcel of one menacing new “movement of ‘coercion’ … which by the mere force of numbers seeks to diminish protection to private property.”82 It was a movement, said Brewer, marching under “[t]he black flag of anarchism” and “the red flag of socialism,” and flouting “the unvarying law, that the wealth of a community will be in the hands of a few.”83 A dark moment like this, in the Justice’s view, demanded “[m]agnifying, like the apostle of old, my office,” for the “salvation of the nation” rested on the “vigor of the judiciary.”84 And magnify his office is what Brewer did.

The Pullman Strike was called by the American Railway Union (ARU), a fledgling industrial union created by Eugene Debs and other former railroad brotherhood leaders to overcome the old unions’ divisive craft boundaries and their exclusion of masses of unskilled railway workers. Swayed by George Pullman’s ruthless wage cuts and refusal to confer with his factory employees, the ARU’s membership voted to take on the cause of Pullman’s desperate workers with a nationwide boycott of Pullman’s “palace cars.”85

An eloquent voice of working-class republicanism, Debs defended the boycott as the “practical exhibition of sympathy,” Christian brotherhood, and republican mutualism.86 But in the eyes of a ruling class on edge—exemplified by Justice Brewer—Debs’s industrial unionism and the extensive web of railway workers’ sympathy boycotts of Pullman cars and of railway lines that refused to uncouple the cars, embodied the labor movement at its most threatening.

The railroads were prepared—and so was President Cleveland’s attorney general, Richard Olney, a leading corporate attorney who had retained his seat on several railroad companies’ boards of directors. The railroads agreed in advance to refuse to uncouple any Pullman cars, and to link them, wherever possible, to cars carrying the mail. Working closely with the attorney general, dozens of lines sought and won federal equity decrees against the strikers “in nearly every large city west of the Allegheny Mountains.”87 At the same time, Olney appointed “a long-time attorney for a railroad company” as a special assistant to sue on the government’s behalf for a decree against the ARU in Chicago, the nation’s railroad hub and ARU headquarters.88

Within days, railroad cars everywhere were plastered with injunctions prohibiting the ARU and any of its sympathizers from threatening, combining, or conspiring to quit in any fashion that would embarrass the railways’ operations, and from refusing to handle the cars of other struck lines. Several injunctions also forbade attempts to induce fellow workers to support the strikes and boycotts. With the decrees in place, President Cleveland dispatched some sixteen thousand federal troops to enforce them.89 The judges agreed with the president. “The situation in Chicago,” in the private words of then circuit judge William Howard Taft, was so “alarming and distressing” as to demand “much bloodletting” on the troops’ part to “make an impression” on “the mob.”90

But the troops arrived over the vehement opposition of Illinois’s labor-populist governor John Altgeld. To him, the “situation in Chicago” was one of mass demonstrations by strikers and their supporters, but there was neither large-scale destruction of railroad property nor significant violence. Altgeld telegrammed the president demanding an end to the invasion, which did “violence to the constitution.” The “exercise of the police power and the preservation of law and order” belonged to “local government.”91 Altgeld denied that the president could dispatch troops to Illinois without his request. Article IV of the Constitution seemed to say as much, expressly predicating federal protection “against domestic Violence” on “Application of the [state] Legislature [or] Executive.”92

Ignoring Altgeld’s arguments, the president shot back that “the post office department” had requested federal intervention, and his decision to send the troops also rested on “abundant proof that conspiracies existed against commerce between the states.”93 The federal troops and what the labor and Populist press—and even the New York Times—called the “gatling gun injunctions” brought down the Pullman Strike, and the ARU never recovered.94

Before the contempt convictions of Debs and other ARU leaders reached the high court, Governor Altgeld explained the high constitutional stakes for the anti-oligarchy principle. “If the acts of the President,” said Altgeld to the Illinois legislature, “are to stand unchallenged and thus form a precedent, then … our [nation’s] career as a republic is over. We will have a rapidly increasing central power controlled and dominated by class and by corporate interests.” He argued: “Never before were the United States government and the corporations of the country so completely blended … and never before was the goddess of justice made a mere handmaid for one of the combatants.… It is evident that if the Attorney General … did not outline and advise the policy [the corporations] pursued, it received his approval and was carried out through his assistance.”95

Some of the lower court decrees rested on the Interstate Commerce Act of 1887; the others relied on the Sherman Act of 1890.96 Attorney General Olney wanted a broader ruling from the Supreme Court, one based directly on the Constitution.97 And he got it.98 Counsel for Debs and the other imprisoned strike leaders were former senator Lyman Trumbull (whom we met in the Reconstruction Congress) and Clarence Darrow, famous friend of labor and the oppressed. They pointed out that neither statute spoke to strikes or labor organizations, and neither authorized injunction proceedings against obstruction of the railroads. Congress had addressed interference with the U.S. mails with criminal statutes, which supplied no basis for the equity proceedings and jail sentences below. Besides, the injunction proceedings insulted due process, having unfolded without notice to Debs and the others, and the Sixth Amendment, having deprived them of trial by jury.99

For a unanimous Court, Justice Brewer adopted the attorney general’s theory.100 “[E]nter[ing] into no examination” of the Sherman Act “upon which the Circuit Court relied,”101 Brewer reasoned that the Constitution itself was sufficient authority for the injunction and the jail terms. The Constitution did more than authorize Congress to enact laws to protect commerce and the mails on the railroads; it imparted inherent power to the executive to act against obstructions.102

When it came to railway strikes, it turned out, the Court’s Constitution had antistrike and antiboycott rules baked in, which the president was authorized to enforce, unilaterally, by sending in the army.103 It was “more to the praise than to the blame” of the president that he repaired to court for an injunction, but he was entirely within his rights simply to wield “[t]he strong arm of the national government … to brush away all obstructions to the freedom of interstate commerce or the transportation of the mails. If the emergency arises, the army of the Nation, and all its militia, are at the service of the Nation to compel obedience to its laws.”104

Obedience to what laws? Justice Brewer does not say; none of the statutes he flags cover the case. Only the Constitution. Fueled by fear and loathing of labor insurgency, In re Debs offers up an emergency powers doctrine (“If the emergency arises …”) that today’s commentators rarely discuss—and a scary one.105

What about Governor Altgeld’s quaint view that the Constitution requires a request on a state’s part before troops get sent? What about the notion that the executive branch executes laws, rather than “determining for itself questions of right and wrong on the part of [the striking workers and their unions] and enforcing that determination by … the bayonet of the soldier,” which, Brewer tells us, rather astonishingly, was entirely in the executive’s power to do?106 Plainly, the Court agreed with the attorney general and the White House that order on the railroads demanded a bluntly authoritarian construction of executive power—a hard-as-nails pronouncement on the utter illegitimacy of both the sympathy strike and the state’s refusal to welcome federal troops to put it down.

Brewer framed his forgotten emergency powers doctrine with a revealing hypothetical. “If all the inhabitants of a State, or even a great body of them, should combine to obstruct interstate commerce or the transportation of the mails, prosecutions for such offences had in such a community would be doomed in advance,” he speculated.107 Can it be, then, that government’s only recourse is via enforcement of the criminal law? No, a “single State” cannot overawe the nation’s interests! In such an “emergency,” conjuring memories of nullification, the Army is at hand to preserve “the peace of the nation.”108

Of course, President Jackson’s Nullification Proclamation threatened armed intervention in the face of actual, far-reaching nullification of federal law by a state government (not imagined nullification by protesters or jurors).109 No matter. Nor is “the army the only instrument” for safeguarding the nation. There are also the sturdy equity powers of the courts, which avert the prospect of (again, imagined) jury nullification. To hold that defendants facing prison for defying judicial orders are entitled to trial by jury would “deprive the proceeding of half its efficiency.”110 All this fancied nullification of federal law betrayed more than ordinary distrust of democratic institutions and state governments in the hands of labor-populist governors and working-class voters and juries. In re Debs brims with language associating them with rebellion against the United States.111

Sympathy strikes and boycotts, as we saw, were becoming a tried-and-true form of labor solidarity and class-based collective action. Even the stodgy brotherhood of railroad engineers had a provision in their constitution obliging members to honor boycotts in support of other unions.112 How else were employees of nation-spanning corporations supposed to gain a commensurable measure of bargaining power, if not by combining on a similar scale? In re Debs professed to put aside all questions about the statutory or common-law bounds of strikes and boycotts.113 Yet, Brewer’s opinion closes with “a lesson which cannot be learned too soon or too thoroughly” by would-be sympathy strikers like those before the Court, “who threw up their employment … to assist others whom they believed to be wronged.”114 The sympathy strike was no legitimate “means of redress.” “[N]o wrong, real or fancied, carries with it legal warrant to invite … the cooperation of a mob.”115 Redress must be found “through the courts and at the ballot-box.”116

With that equation of sympathy strikes and boycotts with the “mob,” the Court’s fear of the era’s burgeoning movements of farmers and workers boiled over into contempt. It was rich for the Justices to relegate those movements to the courts and the ballot box, when the courts were striking down labor legislation and railroad rate regulation won by the votes of farmers and workers, and the Supreme Court itself was furiously gutting the Interstate Commerce Act.117 Just days before handing down Debs, the Court had struck down Congress’s new federal income tax (about which, more soon), and earlier the same term, it had found that the Sherman Antitrust Act, on which the lower courts relied to condemn the Pullman Strike, could not constitutionally touch the notorious Sugar Trust, which controlled 95 percent of the nation’s sugar production.118 All that was rich; and now, the Court was openly baking the “gatling gun injunction” and condemnation of broad-gauged collective action into constitutional law.

So, in movement circles, among Populists and their People’s Party, the “lesson which cannot be learned too soon” from Debs and the other blaring decisions of the Court was not what Brewer had in mind, but instead this: it was time to push aside the constitutional political economy the Court was constructing in favor of their own. It was time for a full-fledged reexamination of the terms on which an industrial economy and a democratic republic could coexist, and for a radical alternative account of the rights of citizens and the powers and duties of national government. Both the Court and the Populists wanted to build up national power beyond inherited constraints, but for diametrically—and dialectically—opposed reasons: the one to hem in the initiatives of organized labor; the other to subdue capital.




Updating the Democracy of Opportunity—Populist Constitutional Political Economy

National legislation to halt “government by injunction” on the railways became a central Populist demand.119 The AFL declined to support the People’s Party. It agreed about abolishing the labor injunction but stuck with nonpartisanship and “pure and simple unionism.” The Knights of Labor, by the mid-1890s, was a shadow of its glory days, its many railroad locals and experiments in industrial unionism beaten down, like the ARU, by state violence, and the whole outfit torn by divisions over trade unionism versus third-party politics. Thus, it fell to the agrarian Populists to create a formidable new party organized (like its predecessors) around a new brand of constitutional politics: the first full-blown constitutional political economy aimed at modernizing the democracy of opportunity for an age of “combination” and large-scale industry.120 Populism marked an effort to rebuild a biracial “poor man’s party” akin to the Reconstruction era’s “Black Republicans.” Across the South, Midwest, and West, the Populists made a formidable entry into state and national politics and brought labor’s program (and, they hoped, labor’s votes) with them.121

Running and electing candidates to national office meant confronting fierce constitutional attacks on the Populist program—which pushed the Populists to develop and refine their constitutional arguments. Indeed, the Populists had a double burden of persuasion: they also had to persuade themselves and their core constituents of erstwhile Democrats to lay to rest the old Jefferson-and-Jackson gospel of states’ rights and strict construction. They had to return to the sacred texts and show why a vast expansion of national governmental power was constitutional. Like the Knights, these agrarian reformers envisaged a new “Co-operative Commonwealth,” which restored a broad diffusion of productive property and a wide-open middle class via legal frameworks and government support not only for strong unions but also for new, cooperative forms of ownership in both agriculture and industry, along with new forms of government regulation and control over the nation’s banking and transportation systems.122 Such dramatic reforms were constitutional abominations according to inherited Jeffersonian and Jacksonian standards—and they went far beyond what was allowable under the tenets of late nineteenth-century liberal legal and constitutional orthodoxy.

By the Populists’ reckoning, however, the reforms were not simply allowable, but essential. Throughout the 1890s, Populists produced scores of books and entire weekly and monthly journals whose densely argued pages melded constitutional, political-economic, and sociological arguments, calling for the democratization of a range of national institutions: the banking and currency systems, corporations law, railroad regulation, industrial relations, and the constitutional framework itself.123

Like the Knights of Labor, Populists held that the Constitution’s “doctrine of equality” was “not limited to a dogma that all men should be made equal before the law.” The “real theory,” according to one of Populism’s leading political economists, was this: “[I]n our Constitution the principle is imbedded” of securing “the widest distribution among the people, not only of political power, but of the advantages of wealth, education, and social influence.”124 This idea of “equal rights,” he insisted, was “the great basic idea of our laws, the very corner-stone of the republican structure.” And that structure was at risk. Corporations had arrogated to themselves the tools of industry, transportation, communication, and finance. Concentrating “egregious wealth in the hands of the few at the cost of creating a proportionate poverty among the many,” corporations wielded their power to destroy the “democratic social fabric.” This “departure from the fundamental intent and purpose of our republican system,” however, was no sign of the “failure of the constitution,” but of the “failure of this Nation to enforce” it.125

In their quest for a constitutional check on corporate power, the Populists held fast to the classic theory of the corporation as an “artificial creature,” created to perform a “public function,” and subject to common law and legislative direction and constraints far sterner than could be visited on an individual citizen.126 In the 1880s and 1890s, the weight of doctrine still leaned the same way. As we’ll see, state constitutional provisions and state and federal high court decisions fairly brimmed with declarations that equality of rights and opportunity, as well as popular sovereignty and the “rights of the community” to govern, were all at stake in upholding and bolstering the inherited restraints on corporate expansion. So, Populist tribunes and lawmakers were on conventional legal ground, accusing the corporate bar and bench of corrupting the old common law as well as express state-constitutional commands when they began eroding the old constraints and endowing corporations with personhood and property rights that stymied regulation.

Combination, Populists acknowledged, was an “irresistible” fact of the age.127 But, while corporate lawyers argued for the unique efficiency of corporate consolidations, Populists argued that there was no natural path for combination to follow, no natural laws dictating the trajectory of commercial and economic development. As corporate attorneys sought and judges granted myriad modifications of doctrine to accommodate consolidation, Populist journalists like Henry Demarest Lloyd (whom we met at the 1894 AFL convention) disputed claims that these shifts were dictated by technical imperatives and economic laws.128 Lloyd became a keen observer and sharp critic of these organizational changes championed by corporate consolidators, and he saw particular group interests as the real driver. Some of the consolidations would provide economies of scale and consumer savings; others only profited the consolidators who fashioned them. But never were they the only efficient avenues of industrial change. There were other workable alternatives that promised more—materially and morally—for the broader citizenry.129

Another leading Populist lecturer explained that “the development of corporations under our changing laws has created especial advantages for the accumulation of property in the hands of a favored class … and increased the[ir] political and social power.” Yet, the very purpose of “inscribing in the Constitution the principle of equality” was “to secure a general diffusion of wealth and to maintain the practical equality of all the people.” Thus, it was “vital[ly] necess[ary to] discover[] exactly where and how the constitutional principle was violated, and restor[e] the supremacy of republican doctrine.”130

As federal courts, gripped by the new liberalism, began striking down popular state railroad regulatory commissions and statutory controls on corporations, Populists like Oregon governor Sylvester Pennoyer complained of one such court-minted constitutional violation: the “monstrous doctrine” that “sovereignty of the state can be peddled out to corporations and frittered away.”131 This was Jacksonian constitutional fare: the idea that lawmakers could not constitutionally hand over or barter away to corporations governmental powers, which the people had lodged in their representatives, and which belonged to the community.132 The Populist innovation was to invoke the idea in connection with Congress’s Commerce Power, and do so in a way that anticipated Progressives’ and legal realists’ critical take on corporations as “private governments” performing “public functions.”133 Thus, for example, Populist senator John Kenna declared that railroad regulation “was a resumption by Congress of a power to regulate interstate commerce which the Constitution confers upon Congress, and which the railroads have usurped and absorbed.”134

Populist presidential candidate James Weaver generalized the constitutional point. With the rise of the “trusts,” key functions of government—regulating interstate commerce and transportation, issuing and controlling currency—had been given over to private corporations and “leased to associated speculators.” These were constitutional usurpations. Not only did the Constitution authorize Congress to perform these functions, but when otherwise Congress’s governmental powers were being exercised by private corporate actors in violation of the common good, it was the “great duty” of Congress to act.135

Weaver’s campaign book during his 1892 run for the White House put this constitutional duty at the center of his campaign: “The great object … is to restore to Congress its Constitutional and exclusive control over the great limbs of commerce, money, transportation and telegraphy.… These great facilities, so essential to life, prosperity and happiness have been wrenched from the people and passed to the control of the monopolists. To reclaim them is the great duty of the hour.”136 The Populist Party wove these ideas explicitly into its platform, which asserted that “the political rights and personal liberties of the citizen” depended on the government ending the “tyranny and political power now exercised by the great railroad corporations” by taking control of the railroads away from the monopolists.137

James “Cyclone” Davis, a charismatic Texan who was one of Populism’s favorite constitutional experts and orators, authored a book-length constitutional indictment of corporate “usurpation,” a “ ‘communism of capital’ … unknown to our Constitution.”138 Often carrying a dozen volumes of Jefferson’s and Madison’s papers to the podium, Davis, like many Southern Populists, struggled to reconcile an inherited strict constructionism with Populism’s more expansive constitutional vision of national power and its uses. Davis returned to the founding era to recover for leery Southern audiences the nationalizing thrust of the framers’ political-economic outlook. In Madison’s papers he found the report of the 1786 Annapolis Convention highlighting the need for a new national “ ‘power of regulating trade is … of such comprehensive extent … that to give it efficacy … may require a correspondent adjustment of other parts of the Federal system.’ ”139 He argued from history: “As James Madison and Thomas Jefferson tell us, the old Federal government [under the Articles] was insufficient,” and the constitutional convention found their task “impossible” without expanding national power.140

Turning to constitutional text, Davis argued that Congress must exercise its enumerated powers, especially the Commerce Power—“the mainspring to build up our government”—to fulfill the purposes laid out in the text of the Preamble. Instead, he charged, Congress had betrayed its constitutional trust by franchising out its enumerated powers to private monopolies. “Congress allows, yea even charters, licenses a lot of cold, faithless, soulless, heartless, merciless corporations, to stand between the government and the people, and usurp the blessings conferred by [the Commerce] power, forcing the people to look to these conscienceless beings for money and transportation to carry on their commerce.”141 A fresh reading of the founders’ papers—informed by the Populists’ new vision of national regulation—had brought Davis around to the idea we encountered first in Whig and then Reconstruction-era Republican constitutional discourse: Congress had affirmative constitutional duties to implement the purposes of national government. But, of course, Populist constitutional thinkers like Davis pressed the notion in quite different directions. “[I]n every one of [Article I’s enumerated] powers,” Davis contended, “it is the duty of Congress to act directly on the people and for the people … not through the States … much less through corporations or syndicates.” “To ‘farm out’ or delegate its powers” by authorizing corporate control of the veins of commerce and finance was to betray the Constitution.142 Congress had abandoned the “general welfare” and destroyed equality before the law by allowing “monopoly in the … distribution of money” and “monopoly in transportation”—which fostered “monopoly in the distribution of wealth.”143

Populists like Weaver and Davis had no illusions about how their program of constitutional restoration might fare in the federal courts. The party platform lamented that corporate corruption “touches even the ermine of the bench.”144 Implementing the “great duty” of restoring governmental authority over the nation’s political economy, while averting any more decisions like Debs, thus demanded freeing the Constitution from the courts. The power and duty of the citizenry and political branches to arrive at their own constitutional interpretations was a major theme in Populist speeches and writings, and one they passed on to Progressives as mainstream and various as Teddy Roosevelt and his rival Woodrow Wilson. It became a major part of early twentieth-century constitutional politics.145 To understand how it emerged, it helps to understand just who occupied the federal bench.

The “ermine of the [federal] bench” during the decades bracketing the turn of the century belonged overwhelmingly to the new and still tiny elite ranks of prominent railroad, banking, and other large-scale corporate attorneys: men with “sound” views on the great political-economic questions of the day and deep familiarity with corporate and large-scale commercial affairs. Most of the Supreme Court appointments between Reconstruction and the 1892 election were drawn from this elite province of the profession.146 With the lower federal bench, the story was the same. By the 1880s, 91 percent of them were Republicans.147 Their pre-judicial law practices, wealth, and ties of family and friendship put 98 percent of them at the very top of the nation’s class and status hierarchies.148 The lower federal bench, in their collective biographer’s words, “increasingly … resembled a dominant ruling class.”149

Today it may seem unexceptional for most federal judges and justices to hail from the corporate elite. Not so then. This spectacle of the federal judiciary as the arena where the ruling class went to rule—of corporate attorneys on the federal bench designing and governing the new corporate political economy, unleashing troops against striking workers, and overturning or gutting legislative efforts to curb and revise the courts’ work—was something new, and ominous.150

It is against this backdrop that the antimonopolists, both agrarian and labor—so named because of their opposition to economic monopoly and corporate power—also decried the judiciary’s “asserted Monopoly on interpreting the Constitution,” for which “no warrant can be found in the Constitution itself.”151 By legislative initiative and interbranch confrontation, and by amending the state and federal constitutions, Populists and their allies sought to reclaim the “Power of the Co-Ordinate Branches and of the Sovereign People to render their own Interpretations.”152 They envisioned constitutional amendments to tame the judiciary and to restore popular sovereignty, all of which remained part of the Progressive agenda into the early 1930s. These included the election of federal and state judges; abolition or curtailment of judicial review; direct election of senators; new amendment rules to make the Constitution itself more easily amendable; and the new innovations of direct democracy—the initiative, referendum, and recall—in state constitutions.153

Then, they could set about lawmaking to restore and renew farmers’ and workers’ democratic citizenship. Substantively, this meant freeing the “colored laborer with the white” from the “iron rule of the Money power” through public credit and support for cooperative enterprise.154 It meant nationalizing the railways.155 It meant constructing “a political economy organized to provide work for all who are willing” and in economic downswings create jobs through public works.156 It meant an end to the repressive common-law restraints on workers’ collective action and the savagery of “government by injunction,” encouraging robust unions and industrial cooperation. Ultimately it meant reshaping the legal and governmental order to enable ordinary working people to exercise the rights and responsibilities of control over productive property, and the political power to shape the nation’s trajectory of economic development in the direction of democracy rather than oligarchy.


“THE MONEY OF THE CONSTITUTION”

In the context of this distinctive Populist constitutional vision, one can understand why the question of the nation’s currency, and the banking system that regulated and disbursed it, became one of the hottest flash points of Gilded Age politics. The central question of the day was whether to hold fast to the hard money of the gold standard or switch to a looser monetary policy of greenbacks or bills backed by silver.

Here, as in so many areas of constitutional political economy, the Populists’ battles reprised Jacksonian ones—with important continuities, but with some important polarities reversed. The core continuity was this: Currency is the lifeblood of any economy. Andrew Jackson and his party had argued—to enormous political effect—that the only way to protect the “equal rights” of ordinary, white farmers was to restrain the power of the financial elite, the distant Northeastern banks on whom so many farmers depended for credit. In regional terms, this meant defending the Midwest and South from the financiers of New York City and New England. In terms of actual monetary policy, it meant the gold standard. The party of Jackson had argued that the Constitution required American money to be backed by gold. The reasons were rooted in a particular set of arguments about the constitutional political economy of money. Jacksonians saw gold as the way to maintain some stability for poor farmers in a world of numerous panics, financial reversals, and rampant speculation. They viewed gold as “real” currency, natural rather than “speculative”; they feared that departing from it would empower bankers and speculators, destroying the ordinary farmers’ economic opportunities and ultimately their “equal rights.”

By the Gilded Age, the political and constitutional valence of gold had flipped. To the mostly Midwestern and Southern agrarian radicals and reformers who shaped the People’s Party, the gold standard itself seemed a powerful tool for centralizing economic power in the banking elite of the Northeast, especially New York City. Farmers depend on credit to get through each season; by the 1870s it was clear that credit was not being distributed around the country in anything like an even way. Money—and therefore, the capacity for loans and development—was heavily concentrated in the Northeast, where it fueled enormous industrial growth.157 Outside the Northeast, credit was harder to come by and interest rates were higher. The banks simply did not have as much to lend.158 The Civil War had led the nation to suspend the gold standard and issue greenbacks—bills backed by nothing but the full faith and credit of the United States, like dollars today—to fund the war. After the war, the government gradually moved back toward the gold standard, preparing for “resumption” in 1879 by keeping more or less constant the amount of money in circulation as the economy expanded.159 This meant deliberate deflation, as money became scarcer and more valuable—meaning that every debt became more onerous in real terms by the time it was paid. This monetary policy also made credit even harder to come by outside the Northeast.

Against this backdrop, the Populists put a call for the rejection of the gold standard at the center of their political program. This call came in a variety of flavors. Early People’s Party campaigns for abundant greenbacks and interconvertible bonds as a countercyclical instrument, with no private banks enmeshed in monetary policy, gave way to a campaign for an end to private banks of issue, plus bimetallism: money backed by silver and gold together. This would mean far more currency in circulation than gold alone.160 James Weaver grandly proclaimed in his campaign book, “This whole book could be devoted to the silver question.”161 But in fact, the book was about oligarchy. Threading together the strands of the democracy-of-opportunity tradition, Weaver argued that “[t]he slave holding aristocracy … was destroyed by the war only to be succeeded by an infinitely more dangerous and powerful aristocracy of wealth.”162 Only by distributing “abundant circulating medium” out among the people—“money that works and not money that shirks” (in the hands of speculators and financiers)—would it be possible to avoid aristocracy and protect the liberties of the people.163 Particularly after the Panic of 1893 and the economic depression that followed, these ideas became a centerpiece of Populist constitutionalism.164

By 1896, William Jennings Bryan, the avatar of Populist outrage against the economic aristocracy of the Northeast and the poverty of farmers in the hinterland, captured the Democratic nomination for president (in a fusion ticket that proved disastrous for the political fortunes of both the Democrats and the People’s Party) with what became by far the most famous political speech of its era.165 From the Democratic convention floor, with the nomination highly in doubt, the young congressman from rural Nebraska thundered, “[W]e stand here representing people who are the equals before the law of the greatest citizens in the State of Massachusetts.” But that equality was under threat. “What we need,” he said, “is an Andrew Jackson to stand, as Jackson stood, against the encroachments of organized wealth.”166 Bryan advocated Jacksonian distributional ends through the means of a decidedly un-Jacksonian monetary policy. He found a mandate for it in the Constitution itself. “When we have restored the money of the Constitution,” he argued, “all other necessary reforms will be possible; but until this is done there is no other reform that can be accomplished.” From this assertion he built to his peroration, reaching out to link together “the struggling masses” of “toilers everywhere”—the cities as well as the farms—against the “holders of idle capital,” “saying to them, you shall not press down upon the brow of labor this crown of thorns, you shall not crucify mankind upon a cross of gold.”167

What exactly was “the money of the Constitution”? Why was there a constitutional mandate for bimetallism? For a contemporary reader, listening for constitutional arguments in the modalities we recognize today, there are plenty to be found, beginning with claims on constitutional text. The text of the Constitution gives Congress the power “To coin Money”168 without specifying what metals, if any, should back it. But a later section prohibits states from “mak[ing] any Thing but gold and silver Coin a Tender in Payment of Debts.”169 Populists and other advocates of bimetallism found in this explicit textual privileging of “gold and silver Coin” a strong argument, by their lights, that the Constitution imposed a duty on the government to issue money backed by both gold and silver, not gold alone. “Congress has no authority under the Constitution to deny equal coinage of silver with gold,” one representative argued in 1898: “They are the money of the Constitution. They are the money therein authorized.”170 The phrase “deny equal coinage” artfully transposes the argument for bimetallism into a constitutional prohibition, but the claim here was unmistakably one of an affirmative duty to expand the money supply by issuing money backed with silver.

The real reasons for this duty—the real drivers of this argument—were a series of intertwined claims about constitutional political economy. The first was a version of Jacksonian equal protection, updated for the Gilded Age. In a major campaign speech at Madison Square Garden about the currency question, Bryan quoted Jackson—not the Fourteenth Amendment, whose verbatim text would have worked as well—for the proposition that “every man is equally entitled to protection by law.”171 Bryan saw in the gold standard a policy that violated this idea and instead enriched the few—a policy that tended, again quoting Jackson, “to make the rich richer and the potent more powerful” as against “the humbler members of society—the farmers, mechanics, and the laborers.” These humbler citizens suffered enormously from deflation under “[a] monetary system which is pecuniarily advantageous to a few syndicates,” but not “to those who create the nation’s wealth.”172

Even though their actual monetary policy was very distant from Jackson’s, the Populists understood their constitutional vision of the political economy of currency, like Jackson’s, as a firm stand against “an aristocratic or monarchial system of finance.”173 In both visions, a monetary system that enriches an elite at the expense of ordinary Americans is ultimately a threat to liberty. In line with republican tradition, the Populists reached for analogies to slavery to describe this threat.174 James Weaver argued that the declining supply of money (in dollars per capita), as the nation inched back toward the gold standard, meant that “the whole country has been reduced to the servitude of debt.”175 As in Jacksonian and Reconstruction-era Republican constitutional political economy, there is no separation here between the economic and the political; a wide-open opportunity structure is essential to liberty. Bryan summed up the connection in a later speech: in America we have “no aristocracy resting upon birth or kingly favor” and we ought to have no “plutocracy ruling in the name of the dollar. Here the road to advancement is a public highway, and it is within our power to keep it open to all alike.”176

These arguments did not go unanswered. We have seen the class-conscious constitutionalism on both sides of the labor question. No surprise that, like their Populist foes, conservative supporters of the gold standard—Republicans and Cleveland Democrats—argued that their preferred monetary policy had a constitutional pedigree and mandate. They argued that expanding the money supply and thereby causing inflation (which the Populists and other free silver advocates favored) would erode the value of dollars and dollar-denominated assets held as property, thereby violating constitutionally protected property rights by redistributing value from the holders of those assets to others—most often, from creditors (and the wealthy) to debtors (and the poor).177 An 1896 pro-gold treatise actually took the title “The Money of the Constitution.”178 It threaded together quasi-originalist arguments about the currency laws of the 1790s with arguments that echoed Jacksonian monetary policy—minus its distributional goals—to conclude that the Constitution demands a currency with “soundness” and “integrity”: one backed by a single and unvarying metal, gold.179 To the elite members of the Sound Money League, the calls for free silver by the Populists and Bryan-aligned Democrats amounted to a form of “socialism” that would mean “the overthrow of the Republic.”180

In the end, the Republic was not overthrown. Bryan won twenty-two of forty-five states in 1896, but William McKinley captured the populous Northeast and thus the presidency. The National Banking System creaked on until 1913 when a less Populist, more business-friendly Democratic Party would finally create the Federal Reserve. Without abandoning gold, it accomplished part of what the Populists had long sought: it provided an increase in liquidity and a more flexible monetary policy.181 A classic Progressive Era reform, the Federal Reserve was also an important step in the process of moving monetary policy out of the sphere of politics and toward a domain of expert management. But the gold standard itself remained. The real triumph of the Populists’ core idea—a monetary policy that aimed to get currency flowing throughout the country, and that abandoned gold—would not come until 1933. By then, the gold standard had contributed mightily to the initial deflationary spiral that brought on the Great Depression. While the Federal Reserve Act seemed to mark the beginning of the largely expert-led technocratic conception of monetary policy we know today, FDR’s decision to abandon the gold standard in 1933 brought monetary policy roaring back to the center of constitutional politics. We will turn to that historic confrontation, surprisingly forgotten today, in Chapter 6. For now, let us turn briefly to another central plank of Populist constitutional politics, the income tax. The fight over this tax became fully and unambiguously a constitutional fight after a stunning intervention by the Supreme Court—in the same explosive term as In re Debs—as the Court launched the nation into the Lochner era and the pitched battles over constitutional political economy that stretched into the 1940s.



THE COURT AND THE INCOME TAX

Throughout the nineteenth century, the federal government relied on two main sources of tax money: tariffs, which benefited the manufacturing Northeast and harmed the agricultural South and Midwest, and various consumption taxes, which fell most heavily, then as now, on the less well-off everywhere. During the Civil War, a federal government in dire need of funds imposed a personal income tax on high earners. After it expired, the question was presented squarely: How should the federal government raise revenue? The Republican Party, dominant in national politics for most of the half century following the war, favored a continued reliance on tariffs, which benefited the North and various specific industries that counted themselves part of the Republican coalition. Southerners, Democrats, and Populists opposed tariffs, for different combinations of reasons.

The courts, for their part, had for a century taken a hands-off, deferential approach to Congress’s power to tax. Article I of the Constitution twice states that “direct” taxes must be apportioned to the states by population; it also states that all “Duties, Imposts, and Excises” must be “uniform.”182 But the Court held, in a century of decisions from 1796 to 1880, that a wide variety of taxes the federal government had imposed did not count as “direct” taxes and so were not subject to the state-population-apportionment rule.183 Nor did the uniformity requirement seem to have any particular bite in court. Thomas Cooley wrote an influential treatise on taxation that suggests why. As long as taxes have a “public purpose,” he argued, there is “no reason for judicial interference” with a decision that is fundamentally legislative in nature, even though taxes “often are oppressive to the persons and corporations taxed.”184 Cooley was no friend of either protectionist tariffs or regressive consumption taxes, but he did not see a role for courts in policing legislatures’ choices about these questions on constitutional grounds.185

In the late nineteenth century, the tide was turning against the tariffs. Classical liberals like William Graham Sumner, the influential Yale social scientist, favored a flat tax on all income with an exemption set at the minimal cost of living, as an alternative to the protectionism and sectoral special pleading involved in the tariff.186 The People’s Party wanted no part of a flat tax. It demanded a “graduated income tax” so “that aggregated wealth shall bear its just proportion of taxation.”187 Major early Progressive political economists like Henry Carter Adams and Richard Ely agreed, and built arguments for the income tax.188 In 1894, a divided federal government passed a muddled compromise bill that modestly lowered tariffs and enacted a limited income tax that applied only to very high earners, with an exemption level set at $4,000. Wealthy taxpayers, concentrated in the industrial Northeast, would pay it.

Some who owed this new tax sued. Represented by some of the most distinguished members of the corporate bar, such as Joseph Choate,189 they attacked the peacetime income tax as unconstitutional on two grounds: a lack of uniformity and the claim that it was a “direct” tax that therefore had to be apportioned according to population. In Pollock v. Farmers’ Loan & Trust Co., the Supreme Court accepted the second argument and killed the tax, sharply raising the constitutional stakes of the fight. Today, the constitutional fight over the income tax seems archaic, the issue settled by the Sixteenth Amendment. But some of the constitutional principles that animated it remain with us, just below the surface of contemporary debates about progressive taxation. It is worth remembering why Congress’s tax power loomed so large in the constitutional politics of the Gilded Age, and why the Court itself, which was sharply divided, saw compelling constitutional arguments of a kind we have quite forgotten, on both sides of the issue, demanding as well as forbidding a progressive tax system.

Chief Justice Melville Fuller wrote for the majority in Pollock in a fashion that seemed to avoid the most important questions of political economy surrounding the income tax—questions about progressivity, protectionism, and the federal government’s capacity to raise funds.190 But the Court’s approach did have an explicit grounding in political economy. The majority viewed the apportionment requirement as a powerful protection for state fiscal sovereignty, a rule that reserved to the states “the opportunity to pay the amount apportioned, and to recoup [it] from their own citizens in the most feasible way, and in harmony with their systems of local self-government.”191 Requiring apportionment made it impossible for the federal government to collect a tax on any form of income because, then as now, it would be both unjust and politically impossible to apportion income taxes by state population.192 The Court’s constitutional holding therefore tended to hobble the federal government’s power to tax—as Justice John Marshall Harlan put it in dissent, “to re-establish that condition of helplessness in which congress found itself during the period of the Articles of Confederation.”193 To the majority, disabling the federal government from enacting an income tax was a feature, not a bug. But why?

The most powerful underlying reasons have to do with constitutional equality norms and their relationship to taxation—equality norms that were at the center of the main arguments both sides made in Pollock. For one side, the constitutional problem was a tax statute singling out the rich for a special burden (an income tax with a high exemption that only they would have to pay). For the other, the constitutional problem was a judicial construction singling out the rich for a special benefit: Pollock’s constitutional holding (that income taxes are “direct”) effectively blocked Congress from making the rich shoulder any real share of the tax burden of modern government at the national level—where, as we have seen, Gilded Age reform movements envisioned major projects of state-building.

Justice Stephen Field’s argument was forthright in its constitutional political economy, making use of both Jacksonian equal protection and the constitutional commitments of Reconstruction. In that way, his opinion echoed his Slaughter-House dissent, which had linked what he saw as a violation of the “right of free labor” with Jacksonian constitutional precepts against class legislation—both of which he thought were rights protected by the Fourteenth Amendment.194 In Slaughter-House, Field wrote in an antimonopoly vein; the rights at stake belonged to small producers, and he made much of that. A quarter century later, in Pollock, the right belonged to big capitalists, and Field wrote in an anti-redistribution vein that cast the federal judiciary as the nation’s safeguard against the class-based, majoritarian “movement of ‘coercion’ ” afoot in the land.

The income tax, wrote Field, “is class legislation.” It is “arbitrary discrimination” between “those who receive an income of $4,000 and those who do not.” The income tax is as unconstitutional as any other law that places a benefit or burden on “citizens by reason of their birth, or wealth, or religion.”195 “It was hoped and believed that the great amendments to the Constitution which followed the late Civil War had rendered such legislation impossible for all future time.”196

Justice Field concluded with a passage that resonates with his nephew Justice Brewer’s jeremiads to the New York Bar and in Debs: “The present assault upon capital is but the beginning,” he wrote. “It will be but the stepping-stone to others, larger and more sweeping, till our political contests will become a war of the poor against the rich—a war constantly growing in intensity and bitterness.”197 To a modern reader, this antisocialist language reads as political argument, not constitutional principle.

But part of why these lines read today as political rather than constitutional is because we no longer think about constitutional political economy in the way that these Justices did. To Justice Field, as to his nephew, the potential for a war of the poor against the rich was a constitutional problem, requiring a constitutional counterweight. The Court must step in to protect the Constitution from the “usurpation” of a Congress that, numerically speaking, is sure to be dangerously stacked in favor of a nonrich majority. “Unless the rule of the constitution governs,” Field writes, the majority is free to design tax laws that “will not include any of their own number.”198 This is a problem at the intersection of political power and economic distribution; it is quintessential constitutional political economy. And in this claim we can see unmistakably the emergence of Lochnerism: the reorientation of both Jacksonian equal protection and the Reconstruction Amendments into a new bulwark of constitutional protection for accumulated capital against redistributive politics. In this new scheme, the courts must play a unique role as the protectors of the Constitution against what counsel Joseph Choate characterized at oral argument as “communistic, socialistic, … populistic” laws that undermine “fundamental rights of private property and equality before the law.”199

Justice Harlan, in dissent, also viewed Pollock through lenses that combined Jacksonian and Free Labor ideas of equal treatment and applied them to taxation—but with a very different constitutional political economy, one that looked on many aspects of the Populist enterprise with equanimity and sympathy. For Justice Harlan, the core problem with the majority’s interpretation of the Constitution in Pollock is that it “discriminates against the greater part of the people of our country” by giving “privileges and immunities never contemplated by the founders of the government” to the holders of great wealth. The Pollock majority made it effectively impossible for the federal government to tax large fortunes, whether held in the form of land or in the form of stocks and bonds. The “practical effect” of this, Harlan writes, “is to give to certain kinds of property a position of favoritism and advantage.”200 Ordinary working Americans, people who earn their money by the “skill and industry displayed by them in particular callings, trades, or professions, or from the labor of their hands, or the use of their brains,” can be compelled by Congress to shoulder their part of the burden of government. But because of Pollock, none of that burden can be placed on the “persons, trusts, combinations, and corporations, possessing vast quantities of personal property, including bonds and stocks of railroad, telegraph, mining, telephone, banking, coal, oil, gas, and sugar-refining corporations, from which millions upon millions of income are regularly derived.”201

The constitutional problem with this was at once economic and political. A special constitutional protection against taxes gave wealthy “persons, trusts, combinations, and corporations” unfair economic privilege, and also unfair “power and influence.” Ordinary Americans, Justice Harlan writes, “ought not to be subjected to the dominion of aggregated wealth any more than the property of the country should be at the mercy of the lawless.”202 Justice Harlan was no Populist—he was an old-school liberal Republican. He voted with the rest of the Justices in Debs, and his reference to lawlessness suggests that there is a balance to be struck between protecting the wealthy from “the mob” and protecting ordinary people from “the dominion of aggregated wealth.” The liberal-republican Constitution demands such a balance, and in Justice Harlan’s view, the Court upset it. Harlan predicted bluntly that the Court’s decision would “provoke a contest in this country,”203 and it did.

Pollock electrified Populist politics. The fight for the income tax, alongside the fight for free silver, became the centerpiece of the Populist constitutional and political vision that enabled William Jennings Bryan and his faction to take over the Democratic Party. The confrontation between the Populists and the Court over Pollock would also test and probe the evolving boundaries between constitutional politics and constitutional law, the ground rules under which an American political party can call for a change in constitutional law while respecting the authority of the Court. These tensions are readily apparent in the Populists’ coy responses to particular questions about how they proposed to revive the income tax the Court had just declared unconstitutional, as they promised repeatedly and explicitly to do. Reluctant to call for an Article V amendment—at this point in American history, such amendments had been ratified only in the nation’s first years or in the wake of the Civil War—Bryan argued that Congress should pass a new income tax in defiance of Pollock’s interpretation of the Constitution, and then hope for a different outcome in court. Emphasizing the close divide on the Court, he argued, “The income tax was not unconstitutional when it was passed; It was not unconstitutional when it went before the Supreme Court for the first time [when the Court divided 4–4]; It did not become unconstitutional until one judge changed his mind, and we cannot be expected to know when a judge will change his mind.”204 Why Bryan and other Populists thought a new tax statute might result in a different outcome in court was not fully articulated; in this space one can imagine a variety of modern theories of the interaction between the courts and the election returns.205

Meanwhile, Pollock catapulted questions of progressive taxation more broadly into constitutional politics. Advocates of progressive taxation, perhaps spurred in part by the immensely popular writings of Edward Bellamy, had begun to call for inheritance taxes in addition to the income tax. In 1898, Congress enacted an inheritance tax to fund the Spanish–American War by taxing, as one senator put it, “a class of wealth, a class of property, and a class of citizens that do not otherwise pay their fair share of the burden of government.”206 The Court upheld it, but it soon expired.207 It fell to President Theodore Roosevelt to make the more forthright case, in terms of modern political economy, for a progressive tax on all fortunes, “beyond a certain amount” that would “increase very heavily … after a certain point.”208 He argued that its purposes were three. First, it raised revenue. Second, it aimed to reduce “very large fortune[s]”—to defang, if only slightly, the forces he elsewhere called the “malefactors of great wealth.” And third, it aimed to “preserve a measurable equality of opportunity … an approximate equality in the conditions under which each man obtains the chance to show the stuff that is in him when compared to his fellows.”209

The tools of progressive taxation—both income taxes and inheritance or estate taxes—thus play an indispensable role in more than one strand of the democracy-of-opportunity tradition. It is no coincidence that they emerged in American politics in earnest with Populism: they were perhaps the most straightforward line of attack on the new concentrations of economic and political power of the great fortunes of the Gilded Age.210 Progressive taxation could reduce these new fortunes over time or over generations, preventing the emergence of an aristocracy and thereby advancing the anti-oligarchy principle. At the same time, the same taxes promote an open opportunity structure and a broad middle class.

Tax policy was, at first, an extremely controversial means to these ends. Against a baseline of tariffs and consumption taxes, progressive income and inheritance taxes look like the introduction of redistribution into a system formerly focused on revenue. And from the perspective of the holders of accumulated capital, that is what they are. So class interests and fundamental ideological commitments fused in the furious political counterattack against the income tax as “socialist” meddling with private property, one that is best understood as of a piece with the attack on the American Railway Union as well as the constitutionalized-common-law backlash across a number of domains where nascent reform ideas ran into fierce opposition from liberal courts. We have discussed several of these domains in this chapter—the regulation of interstate commerce, corporations, labor, the currency, and the income tax—and we will shortly add antitrust law to our story. These early battles framed decades of constitutional debate about two strands of the democracy-of-opportunity tradition—anti-oligarchy and the open opportunity structure. But what of the third strand, inclusion?




Populism and Inclusion: An Ideal and Its Collapse

The Populist moment was a significant moment of possibility for a genuinely multiracial politics—a politics that had the potential to draw together all three strands of the democracy-of-opportunity tradition. As it turned out, it was the last such moment for perhaps eighty years. What made this moment possible was the substantial level of political participation by Black as well as white voters. We often think of Jim Crow as the consequence of Reconstruction’s end. It was, but it was slow in coming. For almost two decades after the end of Reconstruction, Southern Blacks continued to vote and form political associations in large numbers. It was not until the 1890s, after the defeat in Congress of the Lodge Force Bill, which would have defended Black voting rights, that Southern Redeemers fully succeeded in their campaign to disenfranchise Black voters—and along with them, large numbers of poor whites.211

The rights talk of Black labor and agrarian reformers in the Gilded Age “wove together the rhetoric of ‘equal rights’ and ‘race pride.’ ”212 They continued to assail Klan violence and forcible exclusion from skilled callings. But they also drew out the links between the labor-populist reform program and their own Reconstruction-bred understanding of equal citizenship—a decent living, and with it, dignity, autonomy, and equal standing in civil society, secured by something beyond formal equality: rights and resources, accessible land and credit, and new forms of civic association.213

Many white Southern Populists saw the possibility of a cross-racial coalition politics, one that would pit poor farmers of both races against the wealthy interests who aimed to monopolize the fruits of the labor of both. Congressman Tom Watson, a young Georgia Populist and William Jennings Bryan’s running mate in 1896, saw the fight between “Democracy and Plutocracy” as one that required this cross-racial coalition.214 Speaking for the People’s Party, he told Black and white farmers: “You are kept apart that you may be separately fleeced of your earnings. You are made to hate each other because upon that hatred is rested the keystone of the arch of financial despotism which enslaves you both.”215 As C. Vann Woodward describes in his classic account of the People’s Party through the lens of Watson’s career, the young Watson pressed the cause of antilynching legislation and Black voting rights, often shared the podium with Black speakers and spoke to racially mixed audiences, and nominated a Black man to the state executive committee of his party.216 It goes without saying that these racial views made the People’s Party extremely controversial in most of the white South. But well into the 1880s and 1890s (depending on the state), there was enough of a Black presence at the ballot box to keep alive the possibility of a genuine alliance, threading together all three strands of the democracy of opportunity.217

By the end of the century, this possibility was gone. A wave of mass disenfranchisement—laws passed by Democratic legislators, backed up with election fraud and a concerted wave of violence and terror—took Black voters entirely out of the political equation in the Deep South. By the turn of the century, the words “equality” and “equal rights” appeared less and less in the Black press, and the most insistent claim for equal protection of the laws was no longer against discrimination in credit, schooling, streetcars, or public accommodations. Now, it was against the denial of bare physical protection from the lynch mob, white violence, and a rule of terror condoned by local and state officialdom.218

Waving the banner of white solidarity, the “Redeemers” yoked their campaign of fraud and terror against Black voting to an ideological campaign against the fragile interracial alliance at the heart of Southern Populism. By century’s end, Southern Populism’s white leaders and constituents had largely succumbed. The People’s Party lived on into the 1900s, lapsing into vile racism and supporting an end to African American suffrage. Tom Watson himself, who had stood firm against armed lynch mobs in the name of interracial solidarity and Black suffrage, bitterly concluded that agrarian reform demanded Black disenfranchisement: Southern whites couldn’t band together against their economic overlords until they first united with them to disenfranchise Blacks.219

The campaign to “redeem” the South in which a jaundiced Watson enlisted was an elite-led affair, prompted by the threat of a poor people’s party that joined tenants, sharecroppers, and mine and mill workers on both sides of the color line. The Redeemers did not disenfranchise poor Blacks alone; to defeat Populism, they also aimed to strip the vote from lower-class whites, and they succeeded. The poll tax proved a defining feature of the Jim Crow order forged around the turn of the century, and in some states more whites than Blacks in absolute numbers—sometimes a majority of all white voters—were barred from the ballot box by the tax. Combined with the all-white primary and racial violence, the poll tax and the literacy test would operate for decades, well into the New Deal era and beyond, to deprive liberal Democrats of their natural constituency among hard-hit Southerners of both races. Meanwhile, the codification of white supremacy and widespread disenfranchisement secured a closed, one-party system dominated by the landholding elites of the Black Belt and by New South entrepreneurs and industrialists, two groups joined in their determination to preserve a labor force that was poorly educated, racially divided, and “schooled in dependency.”220

The U.S. Supreme Court played an important part in this process, almost strangling the Equal Protection Clause in its infancy, striking down or narrowly reading various civil rights acts, refusing to intervene against massive and unconcealed disenfranchisement in violation of the Fifteenth Amendment, and confirming that the constitutional guarantees of Black citizenship would not impede Jim Crow.221 The Court thus lent its sanction to the reconstituted caste system of the South; and the New South thereby secured its special status as a distinct society within the Union’s new constitutional order.




 



5

__________________________

PROGRESSIVE CONSTITUTIONAL FERMENT IN THE NEW CENTURY


As the Populist moment passed, the movement’s commitment to multiracial democracy—always fragile and ambivalent on the part of white Populists—became a dissenting current within the democracy-of-opportunity tradition, shunted out of the mainstream of reform ideals by the increasingly virulent, taken-for-granted racism of mainstream white America in the first decades of the twentieth century. But other important planks of the Populist program endured, along with the basic conviction that unreconstructed corporate capitalism spelled an unavoidable slide into oligarchy, and that vindicating the Constitution’s guarantees of republican self-rule and equal rights demanded wholesale reform.

What the Populists and labor radicals did for agrarian and working-class movements, Progressive thinkers like Herbert Croly, Jane Addams, Louis Brandeis, and John Dewey did for their era’s middle-class and elite reformers: they interpreted the emergence of big business and corporate capitalism in terms of an inherited democratic constitutionalism, and responded by developing an alternative constitutional political economy.

The social and economic problems of the Gilded Age remained: growing concentrations of wealth and power, mass working-class and rural poverty and shrinking opportunities for old-fashioned middle-class livelihoods and opportunities, and the sense that corporations and the corporate elite were governing the economy and corrupting the government. But compared to their Gilded Age forebears, most early twentieth-century Progressives (and socialists too) had a greater confidence that the raw, new industrial society America had become was the outgrowth of—you guessed it—“progressive” historical forces. Large-scale industrial enterprise and social organization could be made to serve the old democracy of opportunity’s commitments to a broad distribution of wealth and social and political power.

Some Progressive reformers—Louis Brandeis, Robert La Follette—carried into the early twentieth century an older reform vision of a decentralized America, with vibrant regional economies of small producers, medium-sized firms, and cooperatives. Like the Populists, they saw classical liberalism as a disaster; their reinvigorated antimonopoly vision required an active national government to create the framework for democratic decentralization. But most Progressives made their peace with what Brandeis called the “curse of bigness.” Their solutions to the problems of oligarchy and economic domination, poverty, and exploitation were not so much to dismantle the giant corporations as to empower unions and institute “industrial democracy” between labor and capital, giving workers a real share of authority in industry, while building up new governmental organizations—bureaus, commissions, an administrative state—to enable the public to regulate the new large corporations, and own and run some of them, while adapting the corporations’ organizational achievements to the task of governance. The idea was to bring order and expertise to the management of the public’s business, but at the same time, to create participatory administrative processes, empowering unions, industrial associations, and consumers to help shape government policy.

Most Progressives did not call themselves “socialists” but they were all “social”-ists, concerned, like their forebears, with reknitting the “democratic social fabric” that the democracy of opportunity and republican self-rule demanded. They contrasted the dogmatically individualistic liberal “legal” understanding of justice with a truer and deeper “social” understanding. When Progressives spoke of social justice, as opposed to legal justice, they meant a conception of fairness and right that looked beyond legal forms and legal equality to address the actualities of wealth and poverty, power and powerlessness in industrial America. This meant, among other things, a legislative overhaul of common-law rules of labor and employment and many other economic relations. Indeed, to a great extent it meant discarding common-law adjudication itself. The abstract categories of common-law contract and property rules were veils for the courts’ class biases; they also failed to capture the particularities of social and economic life and the specific problems faced by concrete social groups. These required specialized agencies, rules, and regulations. Legal Progressives like Roscoe Pound and Charles Evan Hughes played the role of consummate elite reformers, tacking between the old classical legal liberalism and the new Progressive or “social” liberalism. They would end up making administration and bureaucracy, social science and social reform safe for the courts and the Constitution—and vice versa.1

As with the tools of government, Progressives were innovators with the tools of constitutional interpretation. Many brought a new style and sensibility to the interpretive enterprise: modernist, pragmatic, and antifoundational, newly alive to the constructed character of both legal and economic orders, determined to disenthrall Americans from worshipping the framers’ Constitution. Progressives also aimed to get Americans to enact major formal changes in that document—and in several key cases they succeeded. Far from worship, they hoped to wean Americans from the original design.2 The original design thwarted the kind of state-building and lawmaking the nation needed to hold on to the “Republican Form of Government” guaranteed by the Constitution. Built into the framers’ design, argued Progressives of many stripes, were some glaringly archaic institutions. No matter their original justifications, some of which were bluntly antidemocratic, their present effect was to enable plutocrats and conservatives to head off essential new state-building and social and economic reform—and thereby defeat the Constitution’s enduring principles of popular self-rule and democracy of opportunity. In sum, Progressives embraced critical, historicist approaches to the text, and there was a deep continuity between their approaches to constitutional interpretation and to structural constitutional reform.

This chapter begins by showing what was distinctive about the Progressive refashioning of the democracy-of-opportunity tradition: its confident view of the potential for democratic government to intervene in political economy, its more radical skepticism of the role of courts in constitutional interpretation, and its turn against racial liberalism. The middle sections of the chapter explore two of the central questions of constitutional political economy of this period: the Labor Question and the Trust Question. For ease of exposition, our discussion of the Trust Question in this chapter traces the whole arc of this domain of Populist and Progressive constitutional politics from the late nineteenth through the early twentieth century. Finally, the last section of the chapter turns to the constitutional promise of structural democratic reform. The Progressives unleashed an unusual burst of higher lawmaking through Article V, and a fusillade of constitutional reforms at the state level that aimed to overthrow the power of oligarchy and restore the constitutional promise, as they saw it, of rule by the people.


From Gilded Age Radicalism to “Progressive Democracy”

From our perspective, what most separated Progressives from Gilded Age radicals was the near death of racial liberalism among white reformers. Throughout the nation, white Progressives concurred, or at least acquiesced without protest, in the soured Tom Watson’s conclusion: social reform for white Southerners depended on Black disenfranchisement and segregation. From the perspective of Southern Progressive history, “the great race settlement of 1890–1910 … was itself the seminal ‘progressive’ reform of the era.”3 The plausibility of this outlook on the national scene hinged on a revaluation of Reconstruction—a new constitutional narrative, which the new social science and historical professions helped to frame.

In this revaluation, Reconstruction became a wildly misguided and self-regarding experiment on the part of Northern reformers. A backward people, Blacks had “suffered much [but] … received more” under the civilizing “tutelage” of slavery. Reconstruction interrupted the civilizing process, duping the “race” with delusions of political grandeur beyond its reach. Former slaveholders had been obliged to “redeem” the South from governmental corruption and the madness of interracial equality. Disenfranchisement of a “backward race” was a grim but “necessary reform.” Now the responsibility of Progressives was to “persuade the white masses” that benign segregation was “better than brutality.”4 The gradual uplift of the “Negro” in “separate and special” institutions would lead him toward “industrial efficiency” without injuring the betterment of white farmers and workers.5 To this tidy tale, the Progressive historians added their “economic interpretation” of the Radical Republican project—not a grand redefinition of “We, the People” but a shrewd capitalist scheme to clinch national policymaking for Northern capital and open the South to Northern industrial development and exploitation.6

Thus debunked, Reconstruction could be set aside. As a professor of political science at turn-of-the-century Princeton University, Woodrow Wilson wrote in his widely used American history textbook that the Compromise of 1877, which led to the withdrawal of federal troops from active duty in the South, meant that the “supremacy of the white people was henceforth assured in the administration of the southern States,” and the “Union was now restored … to normal conditions of government.” With the “abandonment of federal interference with elections, the ‘southern question’ fortunately lost its prominence” in national politics, to be replaced by the great Progressive issues of the day: “[T]he reform of the civil service, the reduction of tariff duties, the control of corporations … and the purification of the ballot.” Wilson would address these Progressive concerns in the White House, where, as the first Southern president since the Civil War, his administration brought Jim Crow to the capital and federal bureaucracy.7

A saving remnant of white Progressives were racial egalitarians. The Black founders of the NAACP—W. E. B. Du Bois, Alexander Walters, Ida Wells-Barnett—were joined by white socialists and Progressives like Florence Kelly, Jane Addams, and William Walling in the creation of the new organization in 1909, with the hope of forging a “new abolition movement” to fight the tide of mass disenfranchisement, lynching, segregation, and anti-Black race riots across the country. Writing about one such riot in Springfield, Illinois, Walling declared, “[T]he spirit of the abolitionists, of Lincoln and Lovejoy, must be revived and we must come to treat the negro on a plane of absolute political and social equality.” It was a radical and lonely stand to resist the Progressive Era’s prevailing schemes of social-evolutionary racism and instead call for enforcement of “the right of the Negro to the ballot on the same terms as other citizens.”8

Many accounts identify a different gulf between Progressive Era reformers and their more inclusionary Gilded Age predecessors. They emphasize the Progressives’ fondness for managerial and administrative solutions to social problems, and their role in recasting American “freedom” to mean abundance and security in the sphere of consumption, not dignity and independence in the sphere of production. The Progressives’ vision of reform, the story goes, substituted a new consumerist welfare state for the old producerist commonwealth. And they traded the ideal of democracy for that of administration.9

There is truth to this picture, but it paints over important continuities. Many of the most modernizing, “advanced” Progressive thinkers remained deeply engaged with the old producerist constitutional political economy of property, work, and citizenship. Many also plunged into the creation of novel forms of democratic participation in the new administrative state—forging, for example, regulatory bureaus and commissions that lent governmental and bargaining power to workers’ and small producers’ organizations. As John Dewey put it, in a terse philosophical statement that found its way into Progressive handbooks of administrative practice, “The means have to be implemented by a social economic system … for the production of free human beings associating with one another on terms of equality.”10

Or consider Herbert Croly, founding editor of the leading journal of Progressive opinion, the New Republic, and intellectual architect, along with Roosevelt himself, of Teddy Roosevelt’s New Nationalism. “How,” Croly repeatedly asked, “can the wage-earners obtain an amount or a degree of economic independence analogous to that upon which the pioneer democrat could count?” Social insurance and social legislation were necessary, but no substitute for transforming “the wage system itself … in the interest of an industrial self-governing democracy.” This was essential, in Croly’s account, to “convert[ing] civil and political liberty” under the old Constitution into their “socially desirable consummation” under a new economic order.11

Like the Gilded Age Populists and labor reformers, then, Croly was no simple welfare state liberal. He hewed to the democracy of opportunity’s traditional republican emphasis on propertied “economic independence” as the material foundation and touchstone of full membership in the American polity. And like the Gilded Age radicals, he envisioned using “organization,” “combination,” and collective action to reinvent for industrial workers the kind of social and political authority and responsibility that individual ownership of productive property once conferred.

Croly, Roosevelt, and the other architects and spokespeople of “Progressive Democracy” also continued to press the Populists’ lines of attack on judicial supremacy. Croly set out Progressive Democracy’s case against judicial supremacy in the form of a constitutional narrative that synthesized the case for a popular democratic allocation of interpretive authority with the case for a democratic constitutional political economy. “[I]n the beginning,” Croly’s constitutional narrative began, “[t]he American democracy” could accept “an inaccessible body of [judge-made] Law” and the judiciary’s “uncontrollable” sway over the political economy because “the Law promised property to all.”12 This was the Constitution’s “original promise”: economic opportunity and a republic of freeholders secured by limited government and equal rights to own and hold property made the Constitution a “working compromise” between the “pioneer democrat” and “the monarchy of the Law and an aristocracy of the robe.”13 In industrial America, however, the ideals of liberty and equality that were “wrought into our constitutions” could no longer “consist in the specific formulation of legal and economic individualism” defended by the courts.14 In industrial America, these Lochnerian judicial renderings of liberty and equality left American workers “exposed to exploitation” and “economically disfranchised.”15

Thus, interpreting and safeguarding these constitutional ideals could no longer be left to the “benevolent monarchy” of the courts. Instead, it belonged to the branches of government that made and administered the law, watched over by—and also directly involving groups and organizations of—an active citizenry. This was important for reasons of popular sovereignty, but also for practical reasons: In industrial America, securing the old liberties required data gathering, complex and necessarily fallible choices, and expert policymaking.16

For both Croly and Dewey, the ultimate argument for this more participatory and democratic form of constitutional politics and self-government was “educational.” The American people were ready, argued Croly, for an “increase in popular political responsibility.”17 We did not need “an aristocracy of lawyers” or an “aristocracy of the robe” to apply basic constitutional principles to our “fundamental political problems.”18 Echoing such Progressive debunkers as Charles Beard, Croly made no bones about the framers’ elitism: They “were not seeking to establish a system of popular political education.” But the “monarchy of the Constitution” had proved “educational in spite of itself.”19 By now, broader literacy, participation in party politics and local government, and habits of “orderly procedure … wrought into the American national consciousness” over generations had produced an “increasing political maturity.”20 Now it was time for the citizenry to assume more of the “duty of thinking over their political system,” up to and including questions of constitutional principle.21 “[A] Progressive Democracy had to reject the finality of [the] specific formulations” of “states rights” and “individual rights” offered up by the courts.22 The public had to stop investing those “formulations” with an undeserved “sacredness.”23

To implement this more “active,” “experimental,” participatory form of constitutional interpretation, Croly argued for converting our “semi-democratic constitutionalism” into genuine “constitutional democracy.”24 Like the Populists, he and most other Progressive leaders believed that conversion required structural changes, some of which would need federal Article V amendments. Croly commended amendments to make the amendment process easier, and amendments either abolishing judicial review or subjecting individual judicial rulings to popular review and recall.25

For his part, Teddy Roosevelt put radical constitutional change and “the Right of the People to Rule” at the center of his 1912 run for the White House. The Progressive Party was born of Roosevelt’s ambitions to return to power, along with the aspirations of a great range of Progressive reformers—insurgent Republicans; disaffected Democrats; crusading journalists, academics, social workers, and others—who saw in the new party a way to advance an ambitious Progressive vision of the democracy of opportunity. Like the Populists before them, the new party also aimed to transform the party system, reorienting it into one pitting progressives against conservatives.26 The Progressive Party platform was a radical one. It called for national social insurance, national regulation of industry and labor relations, a national corporation law, “pure democracy”—meaning what we would call “direct democracy,” specifically the initiative, referendum, and recall—and other dramatic constitutional changes.27 Its aim was to make “the people … the masters of their Constitution”; to build a national government adequate to secure “equal opportunity,” “industrial justice,” and economic democracy; and to end “the tyranny of plutocracy.”28

More than his friend Croly, Roosevelt was steeped in American political and constitutional thought; he understood the traditions from which he was departing. From the moment he threw his hat in the ring in the 1912 race, first as a candidate for the Republican nomination, it was clear that Roosevelt’s vision of social and constitutional reform would require a new brand of constitutionalism outside the courts—and outside the political branches as well. Invoking the Lincoln of the Douglas debates and the first inaugural address, Roosevelt defended the view that the judiciary should not enjoy the final word on “vital questions” of policy and constitutional principle.29 But Lincoln’s brand of departmentalism assumed that although the people were the ultimate authority, their role was mediated: conflicts over constitutional meaning would take place among the branches of the federal government, among elected officials and party leaders. For Roosevelt and his Progressive followers, this inherited constitutional order was sliding into an oligarchy of entrenched “corporations” and “bosses.”30 The solution would involve an array of institutional, constitutional, and political changes to “make popular feeling effective” in interpreting constitutional commitments and deciding constitutional conflicts. Direct primaries were essential: they would enable the people to bypass “the vulgar thieving partnerships of the corporations and the bosses” and elect candidates who were not chosen by this “corrupt partnership.”31 But what about the courts?

Here Roosevelt made a radical and arresting case. High courts like those in his own state of New York were staffed by “honest but wrong-headed judges” irremediably in thrall to the outlook of their own “separate class.”32 The “American people,” he declared, “have shown themselves wiser than the courts in the way they have approached and dealt with such vital questions” as “the proper control of big corporations and of securing their rights to industrial workers.”33 “[T]he American people are fit for complete self-government,” argued Roosevelt, and so, they must be able not only to amend but also “to apply and interpret the Constitution.”34 They must be “the masters and not the servants of even the highest court in the land”; they must be the “final interpreters of the Constitution.”35

“I do not say the people are infallible,” Roosevelt declared to an Ohio convention considering constitutional reforms, but they are “more often sound in their decisions than is the case with any of the governmental bodies to whom, for their convenience, they have delegated portions of their power.”36 So, the people ought to have “the real, and not merely the nominal, ultimate decision on questions of constitutional law.”37

Thus, Roosevelt counseled the Ohio convention, high court decisions ought to be subject to review by the people through referendum. A progressive constitution must “permit the people themselves by popular vote, after due deliberation and discussion, but finally and without appeal, to settle what the proper construction of any Constitutional point is.”38 The idea of popular “recall” of judicial decisions was a moderate alternative to judicial recall, which Roosevelt largely abjured,39 and to abolishing judicial review, which he also opposed. But of all the innovations in “the machinery of government” that Roosevelt championed, the “recall of judicial decisions” proved most controversial. His bold statement of the people’s interpretive authority hobbled Roosevelt’s chance of securing the Republican nomination. By attacking the courts, Roosevelt alienated the conservative wing of his party, and they abandoned the former president.

Progressives’ democratic faith in the people as constitutional arbiters may have been easier to come by because the imagined field of action was political economy—not civil liberties, about which most leading Progressives were largely indifferent until World War I, and not race relations, about which most white Progressives nursed a callous and bigoted notion of evolutionary “progress.”40 Perhaps, as pragmatists, many of them would not have been surprised to learn that later generations would see them as having articulated a partial and time-bound view of the people’s authority over constitutional interpretation. But in any case, for us to understand their views, the essential starting point is to understand that when they imagined the people taking control of constitutional decision-making, they imagined that the subject of this decision-making was constitutional political economy.

Louis Brandeis, like most leading legal Progressives, had no use for Croly’s and Roosevelt’s attacks on the institution of judicial review. Brandeis was a stern critic of the laissez-faire Constitution and classical legal liberalism, first as a crusading public-interest lawyer and later as a Supreme Court Justice. But his critique demanded an enlightened rather than a marginalized constitutional judiciary, one that would enforce tempered norms of federalism and separation of powers; civil liberties; and the rights of racial and religious minorities, rather than the rights of employers and capitalists. He imagined a judiciary capable of infusing constitutional law, and common law, with Progressive respect for the policy-making capacities of legislatures and administrators—and Progressive insights about the social meaning of constitutional liberty and equality and the social nature of contract and property.

All this is familiar ground, evident in Brandeis’s judicial opinions. What we have forgotten is Brandeis’s legislative constitutionalism—the arguments he made about the affirmative constitutional duties of lawmakers and government generally. For Brandeis, no less than Croly or the labor and agrarian radicals, the nation’s industrial and economic orders were fraught with constitutional infirmities that only legislation could remedy.

The key object of law and government, Brandeis held in good republican fashion, was sustaining a politically and economically independent citizenry. The Constitution must safeguard not only a framework of government, but also the project of fitting citizens for “their task” of self-rule.41 Thus, Brandeis insisted, there must be an end to the use of common-law rules and entitlements to define the substantive content of constitutional guarantees. Instead, in a widely published 1915 address, the year before he was appointed to the Court, Brandeis insisted we must interpret “those rights which our Constitution guarantees—the rights to life, liberty and the pursuit of happiness” in terms of the social and economic conditions for their meaningful exercise in modern America. All Americans “must have a reasonable income” and regular employment; “they must have health and leisure,” decent “working conditions,” and “some system of social insurance.” However, the “essentials of American citizenship are not satisfied by supplying merely the material needs … of the worker.”42 There could be no more “political democracy” in contemporary America, Brandeis told the U.S. Industrial Commission that same year, without “industrial democracy,” without workers’ “participating in the decision[s]” of their firms as to “how the business shall be run.”43 Only by bringing democracy into industry could the United States produce not only goods but citizens.

For Brandeis and other Progressives, “industrial democracy” was a modern route to recovering for industrial workers the citizenly, character-forming qualities that ownership of productive property was thought to impart in the old Jeffersonian and Free Labor traditions: not only a measure of material security and independence, but some share of authority and responsibility in one’s workaday life. Gilded Age radicals and later, Eugene Debs’s Socialist Party, aimed to restore all this through their vision of a Co-operative Commonwealth. But like the Socialists and every seasoned Progressive reformer in the sphere of labor and industrial relations, Brandeis knew the empowerment of workers would not arrive as a gift from employers. It had to be won by strong unions.

Long a business attorney, Brandeis often had clashed with unions, but he also participated in constructing, in the New York garment trades, one of the era’s few successful experiments in industrial democracy—large-scale collective bargaining and standard-setting across firms, and broad participation of ordinary workers in union and industry affairs. The experiments were rare, because the legal order did not recognize—indeed, it flatly denied and suppressed—the collective freedoms on which such industry-wide organizing and bargaining clout depended. It worked in the garment trade chiefly because garment-making was so rife with tiny shops that capital needed labor to rationalize the industry and put a floor under cost-cutting competition.44 But everywhere that unions strove to set decent standards and institute union participation in running the shop, they collided with judge-made law. This set even the AFL, which disclaimed “reform by legislation,” on course for a constitutional confrontation with the courts over the right to strike and organize.



The Labor Question

So, the Progressive Era saw the pursuit of labor reform along two different routes, and both flouted the rules of the classical liberal legal order. A growing movement of middle-class reformers along with the sizable socialist contingent of trade unions, outside the AFL mainstream, pressed for legislation requiring employers to provide workers—particularly, the great mass of “unskilled,” “new immigrant” factory workers abandoned by the AFL—not only safe workplaces but “reasonable incomes,” “leisure” (via shorter hours), and “some system of social insurance,” as Brandeis put it. At the same time, an even more threatening movement by all manner of trade unions pushed to enact—via direct action, on the ground—the collective freedoms they insisted the Constitution afforded them, to organize, strike, boycott, and bargain collectively on a far broader basis than the law allowed.

The two movements embodied the same “ ‘coercion’ … by the mere force of numbers” that so aroused Justice David Brewer in the 1890s. In the 1900s, the Supreme Court would “magnify [its] office” once more in an effort to undo workers’ growing clout in the market and the polity.45 The Court authorized a massive expansion of “government by injunction” beyond the railroads, across the whole industrial landscape. It also took a leaf from state high courts and fashioned a federal liberty-of-contract jurisprudence to police legislative interventions in the wage contract.

Thus, by 1910, Lochnerism was in full bloom. It is no coincidence that the case that gave its name to this era of Supreme Court activism was a case about labor legislation, nor that so many of the key cases of the New Deal’s later “constitutional revolution”—Schechter Poultry Corp. v. United States, Morehead v. New York, West Coast Hotel Co. v. Parrish, NLRB v. Jones & Laughlin Steel—would also involve labor regulation.46 The common-law ordering of labor-capital relations, invested with the permanence of fundamental law, was the central battleground for the Progressive Era’s struggle over constitutional political economy.


“THOSE WHO WOULD UNLAW THE LAND”

Lochnerism is remembered for condemning labor legislation—and fair enough. But in fact, the Lochner-era courts were far more ferocious in attacking class-based collective action on the ground. They issued thousands of antistrike and antiboycott decrees, meted out thousands of arrests and hundreds of jail terms, called forth and sanctioned untold state violence, and generally did their utmost to repress, demean, and demoralize workers’ capacities for broad-based mutual aid.47 Moreover, they encased the judge-made common-law and equity rules that comprised this repressive labor policy in a hard constitutional shell. By 1930, federal and state courts had struck down or gutted some forty-odd legislative efforts at revising this repressive policy, by reading the court-minted rules into the Constitution along lines rehearsed in Debs.48

This great expansion of judicial regulation of labor began in the 1890s with the proliferation of the citywide boycotts we glimpsed in Chapter 4. Just as judges were beginning to condemn railway boycotts in the late 1880s, boycotts of “unfair” goods and shops began to grow and flourish in the industrial cities. These citywide boycotts were a rich illustration of what twentieth-century treatise writers would soon be calling “secondary” labor actions. If a city labor federation called a boycott against a brewer who persistently hired “unfair” men or spurned union work rules, the federation would do more than proclaim his beer “unfair”—representatives would visit saloons and call on them to cease serving his beer or face boycotts themselves.49

Such labor activity provoked courts’ anxiety and rage partly because it mobilized whole working-class populations. “Their action,” as one court remarked, “in the language of the times, was purely sympathetic,” resting on the notion of a moral circulation of goods and money (“Keep the money of fair men moving only among fair men,” read a typical circular), a world of exchange relations under the rules and norms of working-class organizations like New York’s Central Labor Assembly.50 Courts found “class legislation” constitutionally intolerable when it emanated from state legislatures. No wonder they assailed efforts to enforce what workers called union “laws” and “legislation,” when the “laws” and their enforcement sprang from rival, nongovernmental centers of authority like unions, labor assemblies, and trade councils.51 A corporate employer could promulgate work rules, but a union of workers could not!

Boycotts were thus seen and felt as proto-political challenges to official authority; they were waged with a rhetoric not merely of “fair wages” but of “redeeming the republic” from the grasp of “money power judges.”52 One typical trial judge dubbed boycotting a “socialistic crime.”53 Another declared, “[I]f [boycotts] can be perpetuated with impunity, … there will be the end of government.”54 In this mood, courts resolved doctrinal dilemmas, loosened inherited restraints, and extended the labor injunction beyond the railways.55 Judges began meting out hundreds of harsh terms in state penitentiaries to enforce their new antiboycott decrees. As with the sympathy strike, the demise of the citywide boycott was brought on by legal repression.56

By the mid-1890s, another, less street-centered and less “disorderly” form of boycotting had emerged. This more far-flung boycott relied on publicizing “unfair” products through labor newspapers and organizers dispatched to speak at other cities’ and states’ labor assemblies. The new weapon proved well suited to pressuring the growing number of employers producing for regional or national, not local, markets. Knights of Labor and AFL journals carried “We Don’t Patronize” lists announcing boycotted products.57 They also created centralized “Boycott Committees” to ensure that unions across the country received notice of boycotts in different locales.58 The 1890s and early 1900s were punctuated by a series of highly successful national boycott campaigns waged by national craft unions, winning strategic concessions from large, obdurate manufacturers and generating broad-based coalitions among once-parochial workers and unions.59

These startling successes on labor’s part spawned the self-organization of capitalists. The early 1900s saw the creation of dozens of industrial employers’ associations, including the aptly named American Anti-Boycott Association (AABA) and the still-thriving National Association of Manufacturers (NAM). These well-heeled outfits set out to vanquish such boycotts and other sympathetic actions, chiefly through new law firms and law departments specializing in antistrike and antiboycott litigation. Students of “cause lawyering” have taught us that new rights do not get brought down to earth, elaborated, and enforced unless social movements develop a “litigation infrastructure” to set the courts in motion.60 The antiboycott and “open shop” movement of the Progressive Era was a social movement of capital, which crafted, sought, and won from a sympathetic judiciary the rich elaboration of employers’ rights against organized labor. Scores of hitherto allowable or tolerated forms and goals of collective action fell under judicial ban.

Since the newly mobilized employers were producing goods for interstate markets, attorneys for boycotted companies naturally turned to the Sherman Act—which prohibits “every contract, combination …, or conspiracy, in restraint of trade or commerce among the several States”—as the government and railroads had done with such success against railroad workers in the 1890s.61 Antiboycott injunctions under the antitrust law proliferated. The AFL press reported on them in painstaking detail, accompanied by editorials, speeches, pamphlets, poems, and songs proclaiming the labor movement’s determination to carry on with boycotts of “unfair” employers and to flout the decrees—which typically enjoined precisely all such publications and speechifying. For the first half dozen years or so of NAM’s “open shop” campaign, the AFL policy was open defiance, in the name of labor solidarity and the First Amendment. Antitrust was aimed at capital, but it was hitting labor. The “We Don’t Patronize” lists kept on appearing.62

One firm on the list belonged to NAM’s first president, James Van Cleave: the Buck’s Stove and Range Company, a large manufacturer, locked in battle with the metal polishers’ union. In 1907, Van Cleave and his NAM attorneys won a sweeping Sherman Act injunction against Samuel Gompers and other national and local union officials in the Supreme Court of the District of Columbia, prohibiting defendants from continuing to publish the company’s name on the AFL “Unfair List” or otherwise continuing to promote the boycott of Buck’s Stove. Gompers and other AFL leaders embarked on a whirlwind tour, decrying NAM generally and the treatment of workers in Van Cleave’s plant, in particular; reminding workers around the country no one could force them to buy a Buck’s stove; and proclaiming that labor’s freedom and the freedom of speech and press would long outlive Van Cleave, the District of Columbia trial judge, and the reign of labor injunctions.63

The trial judge in D.C. conducted contempt hearings in December 1908. He was in a lather over Gompers’s and his comrades’ widely reported and reprinted speeches, editorials, and publications, and he erupted with all the gathering fury of a judiciary faced with open, or as he put it, “utter, rampant, insolent defiance” of judicial orders. With the AFL’s three most well-known national leaders before him—eminently stolid and respectable men, as many Americans saw things—Judge Daniel Wright declared that the case at hand confronted society with a choice between “the supremacy of law over the rabble or its prostration under the feet of the disordered throng.” The case confirmed that what was afoot was “a studied, determined … conflict … in the light of open day, between the decrees of a tribunal ordained by the Government of the Federal Union and of the tribunals of another federation grown up in the land.” Between the two, “one or the other must succumb.” Sentencing Gompers to twelve months and the others to six months in prison, Judge Wright concluded, chillingly: “Those who would unlaw the land are public enemies.”64

At the height of the Progressive Era, this unbridled wrath was too much for a broad reformist branch of the nation’s political elites, especially in view of the still-unrequited public longing to see the Sherman Act finally enforced against “a Rockefeller, … a Harriman, or an Armour,” as opposed to “a labor leader.”65 President Teddy Roosevelt was “besieged with telegrams of protest and … requests that he exercise at once his prerogative of pardon.” William Jennings Bryan “telegraphed the sentenced men that they ‘did right in testing the law.’ ”66 Gompers and the others were released on bail, while the case was appealed to the Supreme Court. Dryly noting that Van Cleave was president of Buck’s Stove and also president of NAM, the Court overturned the criminal contempt convictions on technical grounds but unanimously rejected defendants’ First Amendment arguments and upheld the propositions that such boycotts ran afoul of the Sherman Act, and that unions and their leaders were liable to the panoply of injunctions and treble damages under the act.67



INDUSTRIAL DEMOCRACY IN THE SHADOW OF HOSTILE COURTS

Gompers and other labor leaders continued for a time their principled disobedience of judicial bans on publicizing boycotts in speech and print. But Unfair Lists gradually disappeared from union journals.68 Alongside sympathy strikes, boycotts lost their prominent place in the labor movement’s arsenal and common culture, and judicial suppression of these weapons loomed large in labor’s broader strategic deliberations.

“Gatling-gun injunctions” jumped the rails and spread out to cover more and more big strikes and organizing campaigns in the mine fields and factory towns, generalizing Justice Brewer’s lesson in Debs: broad, inclusive strikes would run up against violent state opposition, and state force would arrive with high legal sanction. Both federal and state courts were making plain that the law was implacably opposed to inclusive industrial unionism and the kinds of aggressive, industry-, community-, and class-based tactics it entailed. Applying both antitrust and old common-law limits on collective action to emergent forms of industrial organization and protest, the courts helped instill the view among skilled workers that inclusive, class-based unionism and the organizing tactics it entailed were too costly. Such tactics invited brutal repression, sponsored and validated by the nation’s high courts.69

Gompers and the AFL’s dominant bloc of strong craft unions drew up their conclusions. Broad unionism and broad reform politics alike assumed a minimally tolerant and tractable state. But the American state of courts and parties was enemy territory.70 Even when labor won, it lost. Not only were labor- and populist-inspired reforms struck down or nullified by interpretation, they were turned violently against labor. Experiences with injunctions grounded on the Interstate Commerce and Sherman Acts, as most federal decrees were, gave rise to a voluntarist parable. In their youths, trade unionists would say, they had agitated for legislation against the trusts and monopolies, and they had prevailed—only to have the Sherman Act invoked most successfully against unions. Like the Interstate Commerce Act, the Sherman Act “simply resulted in the arrest and indictment of union workmen”; it supplied a modern warrant for calling workers’ “effort[s] to protect their common interests action[s] … in restraint of trade.” Laws intended to protect the nation’s “toilers” proved “instead the incubators of our modern injunction and trial without jury.”71

The proponents of protective legislation like hours laws frequently encountered this injunction-inspired parable about the treacherous court-dominated state. One close observer of AFL politics remarked: “Year after year the Federation … has gone on record as vehemently opposed to the eight-hour day by legislative enactment and in favor of direct action as the exclusive means of securing the shorter work day.”72 Each year, the progressive “minority led by the Socialist delegates” strove to reverse the “traditional policy of the Federation.”73 And each year, they encountered Gompers’s objection. “Legislative enactments, he has always contended, means the subjection of organized labor to the courts. And subjection to the courts, he has always held, means subjection to tyranny. Upon this contention he has repeatedly staked his leadership in the American Federation of Labor.”74 In the shadow of so many broken big strikes and bootless broad initiatives, many thought it wise to conserve and build on what “worked”—minimalist politics, craft unionism, high dues, and restrained but well-calculated strike policies.75

Of course, not everyone in the labor movement drew the same lessons. A substantial minority of AFL trade unionists remained attached to the old Knights of Labor vision of a broad, inclusive movement. The Pullman injunction and 1890s courts converted Eugene Debs to socialism, and many followed him into the American Socialist Party, which Debs led for decades to come, carrying the banner of the Co-operative Commonwealth into the twentieth century.76 Along with the large Socialist contingent, there were many state-level leaders in the Progressive camp in the early twentieth-century House of Labor; they continued down the political road Gompers spurned, pursuing broad labor legislation and social insurance in state legislatures. But the dominant national craft union leaders followed Gompers’s more austere line of “pure and simple” craft-based unionism.77

In the aftermath of the bitter defeats suffered by working-class and agrarian radicalism in the 1890s, a great many native-born white working people retreated into more insular cultures and narrower and more defensive group identities and interests. The mainstream of the early twentieth-century labor movement was shot through with the same currents of racism that ran through middle-class Progressive politics. When Southern Redeemers destroyed the citizenship rights of Black toilers, white trade unionists did not protest. Indeed, many unions enacted formal color bars, and during the 1900s most native-born white trade unionists supported immigration restrictions, against the “cheap,” “servile,” “unassimilable” southern Europeans as well as the Chinese. Along gender lines as well, native-born skilled white workingmen abandoned the broader, more inclusive understanding of who belonged to the community of citizen-workers, which had characterized organized labor two decades earlier.78 In rough tandem, the national AFL’s political goals under Gompers grew narrow and sharply drawn: not positive regulation, but repeal of the judge-made restraints on collective action and an end to immigration.

But let us be clear. “Pure and simple unionism” was no rejection of constitutional politics or constitutional political economy. Adopting a more disciplined and restrained strike policy in the 1900s did not free AFL unions from the courts. The unions continued to depend on tactics the courts condemned, including refusals to haul or work on unfair goods, strikes over workers’ control and workplace authority, closed shop strikes, organizing strikes, and all manner of picketing. So, even though the AFL drew back from broader class-based collective action, the courts grew ever more deeply involved in policing everyday industrial strife. In turn, Gompers and other union leaders and activists at every level of the labor movement immersed themselves in common-law doctrine, equity jurisprudence, and constitutional law.79 For over three decades, they built a constitutional case against “government by injunction” and for “industrial democracy” in countless articles and pamphlets, speeches, and congressional and state legislative hearings and commissions.

No politician could ignore organized labor’s constitutional outlook because labor not only made repeal of “government by injunction” its chief political demand but also carried on with a decades-long campaign of civil disobedience, organized around an articulate defiance of judicial authority and judge-made law. Defiance of antistrike and antiboycott injunctions became official AFL policy. Cast by the courts into a state of semi-outlawry, respectable trade unionists endured thousands of arrests and hundreds of prison terms, casualties, and deaths in the name of organized workers’ rival understanding of the constitutional order. With each decade, more and more reform-minded lawmakers came to embrace some variation of labor’s constitutional political economy of “industrial democracy” and shared workplace authority—early twentieth-century labor’s distinctive contribution to the democracy-of-opportunity tradition.80

Eventually, in the 1930s, as we shall see, mass strikes and mass defiance of judicial decrees in auto, steel, rubber, and other core industries deprived “government by injunction” of its last shreds of legitimacy, enabling New Dealers in Congress to enact a fairly robust version of “industrial democracy” into law. The New Deal statutes would safeguard union organizing and workers’ “concerted action” as “fundamental rights” against both state suppression and employer reprisal. Even the Supreme Court, which frequently had struck down just such legislative measures, would fleetingly adopt the opposite notion: that these safeguards were not merely allowable, but actually constitutional essentials, grounded in the democratic constitutional political economy labor had forged over the previous decades.81 Today, the fundamental rights to organize and strike have become toothless paper tigers, and organized labor is near its nadir. Rebuilding a democracy of opportunity will involve reinvigorating both. This makes it especially worth recalling the arguments that framed this constitutional drama.



“WE ARE NOT WITHOUT OUR SACRED PRECEDENTS”

What these workers and reformers were up against cannot be fairly described as constitutional laissez-faire. The courts were not merely protecting the freedom of contract and the rights of property from interference by legislative majorities, they also were refurbishing and building up a distinctive common law of employment marked by hierarchy and subordination, by illiberal fixed status as much as liberal free contract. While the United States developed into a burgeoning industrial nation, employment law remained lodged in the master’s household. It could be found in legal treatises on “domestic relations.” Courts mingled free-contract principles with the older doctrines of master and servant. The common law of employment, treatise writers freely conceded, bore the “marks of social caste.” The common law “presupposes two parties who stand on an unequal footing in their mutual dealings.” “This relation” admittedly is “hostile to the genius of free institutions.”82

The master’s relation to his servant was one of governance, discipline, and control. To judges, the necessity of governing the industrial workplace, of disciplining an unruly workforce—often recently arrived from rural settings overseas—and of subduing a trade-union movement intent on challenging employers’ authority all made the old common law of master and servant resonate with modern times. So courts continued to recognize an employer’s property interests in his employees’ or servants’ labor, his right to their loyalty and obedience, and his right to enjoin and unleash state violence against their organizing efforts.83

“The relation of employer and employee,” the Supreme Court could still proclaim as late as 1936,84 is “one of the domestic relations.” Master-servant law proved alive and well in the coal fields, garment trades, and elsewhere, as the Court upheld the use of centuries-old anti-enticement doctrines to underpin injunctions against organizing efforts as infringements on the employers’ right to the nonunion status of their workers. In Hitchman Coal (1917), the Court saw in the union organizers’ efforts to enlist the miners a new incarnation of an ancient wrong: enticing away a rival’s servants. Justice Mahlon Pitney, the redoubtable old equity lawyer, wrote for the Court that “any court of equity would grant an injunction to restrain this as unfair competition.”85 By upholding the equity device in this context, Hitchman helped legitimate the savagery with which the mine operators policed their company towns.86

The peculiarities of equity jurisprudence also prompted the late nineteenth-century and early twentieth-century courts to wed the ancient idea of the master’s property in his servant’s labor to a new conception of property as anything with “pecuniary value.” Since equity could not issue decrees except to protect property interests, and property here was still defined in old-fashioned terms as real and tangible things, the courts issuing antistrike decrees often had to expand the definition of a “property right” to include the value to the business of the uninterrupted flow of employees through the factory gates.87 In response, trade unionists were drawn to the Thirteenth Amendment and the “fundamental principle of American law … that there shall be no property rights in man.”88

Forbidding “whomsoever” from doing “whatsoever” in support of a proscribed strike, including quitting or threatening to quit in concert, or encouraging others to do so, the labor injunction seemed to trench on the Thirteenth Amendment. In a case applying the Sherman Act to forbid a quarry workers’ strike, Justice Brandeis wrote in a memorable dissent: “If, on the undisputed facts of this case, refusal to work can be enjoined, Congress created by the Sherman Law … an instrument for imposing restraints upon labor which reminds of involuntary servitude.”89 Labor spokesmen attacked the “feudal” or “slavish” tenor of the doctrine that employers had a property right in their contracts with workers or in the expectation that their workers would return each day to toil in the employers’ plants. They attacked the antistrike decree itself as an indirect way of enslaving strikers, a judicial effort “virtually to re-enact slavery.”90

When two organizers of streetcar workers were jailed for speaking in defiance of a federal injunction, and strikers’ morale ebbed in the face of the judge’s warning that they were all knocking on the penitentiary’s door, John Frey of the Machinists reminded them:


We are not without our sacred precedents. When judicial decisions held that the colored man was a chattel to be bought and sold … when he was looked upon as an article of commerce and a commodity, it was the clergymen of this state who organized the underground railway. It was the clergymen and their congregations … who defied the decision of the United States Supreme Court and held that every human being was free and that they would do all in their power to avoid and evade the decisions of the highest judicial tribunal.91



So, in addition to the workers’ constitutional right to “come and go at will,” antislavery constitutionalism supplied the AFL with precedent for other claims: that official legality could be counterfeit, that it could be opposed by a truer understanding of the law, and that such an understanding could sanction disobedience. Thus, workers claimed constitutional rights to speak and publish, to assemble and “consult freely” with one another, to unite peaceably, and to determine jointly to “withhold their labor”—rights under the First, Thirteenth, and Fourteenth Amendments and the Guarantee Clause that the courts spurned and their definition of “property” swallowed up. And labor and its allies attacked the courts’ master-servant conception of employers’ authority over workers—the view that industrial property conferred the kind of sovereignty over workers that entitled capital to command, and to prohibit organizing—as an illiberal, antirepublican doctrine, a species of “modern feudalism.” To the contrary, they argued that the constitutional order demanded a wide berth for activity such as organizing, and the collective bargaining and joint workplace governance it fostered. Echoing Brandeis’s maxim that there can be no more “political democracy” in contemporary America without “industrial democracy,” organized labor argued that “[p]olitical equality is not sufficient”: Without “industrial equality that places [the worker] upon a par with his employer there can never exist that freedom and liberty of action which is necessary to the maintenance of a republican form of government.”92

During the early twentieth century, this idea—that there can be no republican form of government, no constitutional democracy without “industrial democracy,” no “political equality” without “industrial equality”—emerged as the widely shared constitutional outlook of Progressive reformers and trade unionists. Here was where core features of the modern democracy of opportunity—what FDR would come to call the modern “economic constitutional” meaning of citizenship, along with modern ideas about opportunity and the middle class—were forged.

The old idea, which had animated Free Labor republicanism and much of the antebellum democracy-of-opportunity tradition, was this: Ownership of productive property—whether in the form of land or the tools of a trade and a place to ply it—was the material basis of middle-classness and of full membership in the political community. Only someone who owned such property, and enjoyed the economic independence that was thought to accompany it, had the minimum social measure of dignity and freedom from domination, as well as the material circumstances to develop his capacities for judgment and deliberation sufficiently to participate in civic life. Within this framework, to be a “hireling” or a “servant” was, as Lincoln saw it, and nineteenth-century treatise writers confirmed, to be in a dependent, subordinate, caste-like position incompatible with republican citizenship. If that was to be the permanent lot of the nation’s industrial wage earners, it spelled constitutional trouble for the individual citizen-worker and for the republic writ large, which required a broad middle class as an essential bulwark against oligarchy.93

That was the old idea. The new insight generated by the trade unionists and social reformers who marched under the “industrial democracy” banner in this period was this. It is true that middle-classness and full membership in the political community depend on material independence—freedom from domination—and a measure of dignity, authority, control, and security in one’s economic circumstances. But you do not have to be a member of the old propertied middle class to obtain these citizenly goods. They need not come from individual ownership of productive property. Instead, the question of who can obtain these citizenly goods turns on how we order social and economic life—how we structure our political economy.

The rise of large-scale industry and employment relations had upended the old propertied, self-employed household farm or workshop. And good riddance, from the point of view of the women and poor laborers, disproportionately poor laborers of color, who had never enjoyed civic membership in that world of the small producer’s household and the old middle class. A decent, stable livelihood, some leisure for self-improvement, civic life, some control and authority over one’s work life—all these were social resources. None was naturally restricted to any single class. Indeed, just what it meant to belong to the laboring or the owning class in an age of “combination”—in terms of authority and clout at work, or in terms of the division of the fruits of industry—depended on the legal architecture of “property” and “contract” and “employment,” and on what constitutional political economy the nation embraced.

Trade unionists and champions of labor law reform boasted that by overcoming grave inequalities of bargaining power—by providing the individual worker with real opportunities for “actual liberty of contract” and “full freedom of association”94—unions and collective bargaining would overcome the contradiction between “political democracy” and “industrial tyranny.” They aimed to bring all the expectations of living under the Constitution—the freedom to associate and voice grievances, deliberate over common concerns, share authority, choose representatives, and be heard before suffering loss—into industrial life. By combining labor law reform—repealing the old judge-made law of industrial and employment relations—with minimum wages and maximum hours laws, safety standards, and social insurance, the unionists and social reformers aimed to transform industrial wage slaves into middle-class citizens.

There is some historical truth, in other words, to the bumper sticker slogan that unions brought you the modern middle class. This is not simply a story about economic distribution; it is that, but it is also a story about a revision of the American idea of middle-classness itself. The seeds of these changes were planted by labor’s advocates and allies a century ago, but it was not until the New Deal and World War II that they dramatically reshaped our political economy.




The Trust Question

The change that most set in motion the whole story of this chapter and Chapter 4 was one of corporate growth and consolidation. Everyone, from the political parties to organized labor to the Justices of the Supreme Court, had to react to this change and recalibrate their views of political economy in response. It is difficult to overstate just how hotly contested the legitimacy of the big corporation was from the 1870s until World War I.

In this period, giant corporations were arrogating to themselves the tools of industry, transportation, communication, and finance. They seemed to threaten basic rights and the constitutional order—and it was not only the Populists who thought this, but most bands of the political spectrum. Remedies varied enormously. But radical, reform-minded, mainstream, and conservative analysts agreed that “the modern corporation and association of incorporations called trusts” put both republican self-rule and equal opportunity in peril.95 In one conservative jurist’s words, the new “giant combinations” of capital were driving “the small tradesman, manufacturer and artisan … to the wall,” undermining the proprietary, competitive capitalist order on which, in his eyes, the constitutional pledge of “equal rights” hinged.96

But what was to be done about it? At stake was government’s relationship with the new leviathans. Would the emerging holding companies, trusts, and giant new corporations be curbed and dismantled to preserve a more decentralized economic order? Would old doctrines be renewed, or new ones invented, to cast large corporations as creatures of the state—either as state-owned enterprises or as public utilities subject to extensive government regulation and control? Or would the corporations be “naturalized” and treated as though they were rights-bearing private entities or “persons,” constitutionally protected against undue state interference?

Social movements took shape and politicians took stands on all sides of these questions. The Populists, as we have seen, hoped to reinvigorate a decentralized, regionally based economy of smaller-scale agriculture and cooperatively owned marketing and manufacturing units—all buttressed by vigorous new uses of national power to make public much of the private banking and railroad systems and other elements of the infrastructure of modern commerce currently in private corporate hands. Only that radical solution to the Trust Question was consistent with a faithful reading of the Constitution, by Populist lights, and only that radical remedy could restore the old democracy of opportunity’s promise of equal rights and opportunities for the nation’s farmers. The Gilded Age’s largest labor organization, the Knights of Labor, shared the agrarian Populists’ vision of a Co-operative Commonwealth. They too held that private ownership of large units of capital employing wage labor was an unconstitutional state of affairs.

A generation later, nationalizing Progressives like Teddy Roosevelt and Herbert Croly accepted the “inevitability” of big corporations across the industrial landscape—but emphatically not the inevitability of the big corporations’ threat to democratic rule, or the seizure of the nation’s economic policy by Wall Street and the trusts. They were central-state builders and aimed to create a broad-gauged national administrative agency, a powerful bureau of corporations that would put corporate organization and capitalization under ongoing national regulation and supervision.97 The “trusts,” said Roosevelt, “are the creatures of the State, and the State not only has the right to control them, but is in duty bound to control them.”98 Finally, the new corporate elite itself formed a social movement from above, which sought to legitimate the new giant corporations and keep their governance in private hands, guided by corporate lawyers and overseen by courts and friendly, court-like commissions.99

When the dust settled, neither the Populists’ nor the state-building Progressives’ solution to the Trust Question had prevailed. Instead, federal antitrust law stood as the nation’s chief legislative response to the dawn of the giant corporation. Antitrust was more conservative, by far, than rival reforms, both in its reach (policing the predatory and monopolistic abuses of big capital, but not dismantling, nationalizing, or heavily regulating it) and in its institutional shape (based in the federal judiciary, with its deeply—and deliberately—ambiguous meaning and application in the hands of Article III judges). Still, it was a thorn in the industrial titans’ sides—and Progressives were able to strengthen it a bit, with later statutes that cut against the conservative renderings of the law that the federal courts predictably favored. Over the decades it brought a measure of fairness and opportunity to the new corporate economy. For our purposes, what matters most about this history is recovering the forgotten constitutional stakes in these battles.


ANTITRUST, ANTI-OLIGARCHY

In the Gilded Age, as now, corporations law governed the size and powers of firms, and corporations law was a state, not federal domain. But this came to seem problematic—and not only to the Populists. National action was needed if nation-spanning corporations and trusts—oil, steel, whiskey, sugar, and especially railroads—had the power to set the terms of commerce across the country, to drive out rivals, and to buy out state legislatures, while ruling their tens of thousands of employees like feudal lords. In Congress, the idea that the trusts spelled constitutional trouble was hardly restricted to the Populists. Senator John Sherman, finance committee chair and lead sponsor of the Antitrust Act of 1890 that bears his name, was a moderate Republican. But no less than the agrarian radicals, he cast the trust problem in stark constitutional terms. The concentration of wealth and power in the new trusts and corporations, he claimed, had become like “a kingly prerogative inconsistent with our form of government”;100 corporate power was “fast producing [a] condition in our people in which the great mass of them are the servitors of those who have this aggregated wealth at their command.” Justice Stephen Field’s “right of free labor” echoed here, just as it did in Populist discourse: “It is the right of every man,” said Senator Sherman, “to work, labor, and produce in any lawful vocation and to transport his production on equal terms.… This is industrial liberty and lies at the foundation of the equality of all rights and privileges.” Because corporate combinations were destroying the “equal rights” and “industrial liberty of the citizens,” Congress was duty bound to act against them.101

And act it did. Through rigorous application of the old common-law bars against monopolies, and against combinations in restraint of trade, Senator Sherman’s bill aimed to quell the unnatural combinations and trusts and restore the capitalist market to its natural competitive conditions, which would reinvigorate equal economic liberty and opportunity.102 The Populists and Gilded Age radicals disagreed: they thought capitalist competition was part of the problem; cooperation and new forms of government involvement in economic life were the solution. Moderate Republicans like Senator Sherman found a solution to the trust problem more consistent with classical liberalism. Indeed, it was one of the few solutions allowable under the central tenets of late nineteenth-century liberal-legal and constitutional orthodoxy, with its commitment to a neutral, nonredistributive state and a neutral, self-regulating competitive capitalist market order.

Antitrust aimed to protect constitutional freedoms of trade and enterprise; it did this by blocking the coercive business practices of monopolists. Soon enough, the paradoxical character of this approach became clear. The more vigorously one applied the law, the more one interfered with some of the freedoms the law aimed to protect, by preventing market actors from acquiring property and making contracts. The act could be applied wherever a federal attorney (or, later, a business rival) might persuade a judge that a given business initiative thwarted competition by restraining trade, as countless acquisitions and agreements do. The same constitutional political-economic principles that animated the act also supplied constitutional objections to it, since every prosecution was a statutory intrusion on the sacred sphere of freedom of contract and the rights of property.

The Populists and Gilded Age radicals did not expect great things from antitrust. How far would the corporate-attorneys-turned-jurists on the federal bench go in dismantling the trusts and giant corporations before invoking the “sacred rights” and “Supreme Law” of contract and property to blunt the act? The great danger, as Populist lawmakers saw it, was that whatever the senator’s good intentions, Sherman’s new law would be wielded by “money power judges” in the service of capital, against the farmers’ fledgling market cooperatives and the workers’ growing unions.103

The Populists were partly right, but only partly. The act would not upend corporate capital. The federal courts would indeed wield it with growing ferocity against hundreds of peaceful strikes and boycotts. However, the skeptical Populists sorely underestimated how far the Supreme Court would go in pursuing Senator Sherman’s quaint classical vision of market fairness, weighing in against the (supposedly) unnatural new combinations of capital. For roughly the first two decades of federal antitrust, a majority of the Court, invoking the precepts of classical liberal constitutional political economy, seemed hell-bent on dismantling the trusts.

From the 1890s to the early 1910s, the Supreme Court’s antitrust decisions would generate as much public attention and controversy as did the Warren Court’s civil rights decisions half a century later. True, the Sherman Act decisions were statutory ones; true, they ran against private actors. Even so, they were understood as “constitutional” by both the public and the Court, and were “viewed in much the same way as the modern Court views cases arising under the various civil rights acts,” as Owen Fiss underscored in his Holmes Devise volume on the Fuller Court, which decided the formative Sherman Act cases.104 The Sherman Act was seen as enforcing constitutional norms, because so many of the lawmakers who crafted the act and jurists who interpreted and applied it understood the competitive market itself “from a constitutional perspective.” This is what is most essential to understand if one hopes to understand early antitrust and constitutional political economy. “[T]he market,” Fiss explains, “was more a political than an economic construct. It was not a device for achieving the optimum allocation of resources but rather a projection of political and social ideals.”105 The courts would safeguard competition against “all-powerful combination[s] of capital,” in service of those ideals, as Justice Rufus Peckham put it in the Supreme Court’s first case applying the new antitrust law: to prevent the “ruin” of the “class” of “small dealers and worthy men” and protect the old middle class against socially and politically destructive combinations of corporate capital.106

Antitrust scholar Tim Wu has recently joined Fiss and others, including us, in underscoring the constitutional role antitrust would play in the early twentieth century.107 But while Fiss emphasizes the broad middle class thread of the constitutional argument, Wu’s focus is anti-oligarchy. The constitutional meaning of the Sherman Act, Wu argues, was “as a new kind of limit: a check … on the growth of monopoly corporations into something that might transcend the power of elected government to control.”108 This aspect of antitrust’s constitutional meaning took up the old antimonopoly movement’s anti-oligarchy outlook and carried it into the twentieth century and on to the Court. There, Wu reminds us, it found voice through most of the twentieth century, until antitrust jurisprudence underwent its own Great Forgetting in the 1970s. Thus, Wu quotes Justice William O. Douglas for a terse retrospective account of antitrust law’s anti-oligarchy meaning: “[P]ower that controls the economy should be in the hands of elected representatives of the people, not in the hands of an industrial oligarchy.”109

Antitrust became a central arena in which Americans fought their battles over constitutional political economy. Did preserving a broad middle class and thwarting oligarchy require dismantling big business, harnessing it for public purposes through forceful regulation, or leaving it largely alone? Until very recently, it was hard to imagine antitrust law carrying this kind of weight. For decades, we have been taught by courts and scholars to think of antitrust as a technocratic domain in which dueling economists argue over whether a given business arrangement will or won’t diminish competition in a fashion injurious to consumer welfare. This idea—that antitrust law’s core animating principle is consumer welfare or the costs of goods and services—dates from the 1970s and 1980s, when neoclassical law and economics came to dominate the field and reshape its doctrines. Consumer welfare was always present in antitrust law, but for most of a century it ranked behind the original, constitutionally anchored interpretive principles: anti-oligarchy and the goal of preserving a wide-open opportunity structure and a broad diffusion of productive property, so that a broad middle class could flourish. Now, in the 2020s, as the country awakens to new oligarchs astride government and new “monopoly powers” like Amazon, Facebook, and Google in control of so much of our commerce in goods, information, and ideas, antitrust mavericks like Wu and his colleagues have begun to revisit and reboot these earlier principles.110

We join them here. As always, our point is not an originalist one. We revisit this history not because we think it is somehow “binding,” but because we think these principles have independent merit and stand in need of reinvention today. Glimpsing their formation and seeing them at work reminds us that antitrust was conceived as a project in constitutional political economy, concerned with the economic, social, and political power of giant firms—power over smaller businesses, would-be entrepreneurs, and employees; power over the nation’s opportunity structure; and power over political life. It is worth recovering this history if antitrust law and, more broadly, economic regulation are to do the kind of work we need today.



BIGNESS: FROM UNNATURAL TO INEVITABLE

Popular attention was first riveted on the question of industrial concentration in the 1880s by the publication of Populist journalist Henry Demarest Lloyd’s muckraking articles on monopoly. The first, “The Story of a Great Monopoly” (1881), assailed the Standard Oil Company, detailing the firm’s ruthless predatory practices as it swallowed up competitors, commandeered transportation routes, and forced independent dealers and producers to the wall.111 Standard Oil also became the first actual “trust” in 1882 when that firm’s legal counsel conceived of the trust form as a vehicle for putting hitherto competing companies under unified control in a way that avoided state corporation laws’ bans on one corporation holding stock in another. Five other nationwide trusts were organized during the 1880s, including the Whiskey and Sugar Trusts. While the “trusts” often brought down or left unaffected the costs of goods to consumers, their power was ominous.

The search for profits and control motivated this movement of expansion and consolidation. In many industries, new technologies and new ways of organizing production yielded economies of scale, which advantaged large firms. Bigness, however, magnified the costs of sharp increases in the cost of materials, market downturns, or “ruinous competition” brought on by new market entrants and the “overproduction” of goods. Some firms sought to manage these hazards through vertical integration; others through horizontal arrangements, which involved agreements among producers of a given good to limit production and / or maintain prices. These could take the simple form of a contract or the more complex and tighter form of a cartel, or, finally, a merger among competing firms.

Old-fashioned, antimonopoly-minded, conservative (classical liberal) jurists were hostile to all those forms of combination and consolidation. The common law, after all, distinguished sharply between the property rights of “natural” persons and the rights enjoyed by the “artificial person” embodied in the corporation. The latter were carefully circumscribed. The taint of “special privilege” lingered long after the Jacksonian era ushered in “free incorporation” and general incorporation statutes. Common-law doctrines as well as state incorporation statutes preserved many limitations on corporate conduct that applied solely to the corporation, still viewed as an “artificial” entity, a creature of the state.112

State statutes set limits on capitalization; common-law ultra vires doctrine forbade leasing corporate property to other corporations or transferring stock to a holding company; common-law doctrine demanded unanimity among shareholders to authorize sales of corporate assets. What’s more, many states had laws forbidding “foreign corporations” from doing business within their borders, a prohibition that seems to us to run afoul of the Constitution’s protection of interstate commerce and its guarantee of equal treatment of out-of-state citizens. But until 1910, the Supreme Court hewed to the doctrine that the corporation was a “mere artificial being” of the state that created it, entitled to no legal recognition outside that state’s borders. The legal and constitutional legitimation of the large-scale corporation thus involved uprooting much old law.113

At first, the old law seemed to hold fast. To ensure it would, many states inscribed antitrust provisions into their constitutions, which constitution drafters and state attorneys general linked to the state constitutions’ more general entitlements to “the gains of [one’s] own industry” and “equal rights and opportunity under law.” Thus, for example, in a quo warranto suit against the Chicago Gas Trust Company, Illinois’s attorney general argued that the state’s corporation law did not authorize defendant’s holding stock in and thereby thwarting competition among the city’s several gas companies. He defended his interpretation of the general incorporation statute by invoking the state’s constitution. “To create one corporation for the express purpose of enabling it to control all the corporations engaged in a certain kind of business … is in contravention of the spirit, if not the letter of the [Illinois] constitution”—the spirit of its equal rights provisions and the letter of its antitrust norms.114

Similarly, during Missouri’s historic antitrust suit against Standard Oil, the state attorney general framed his argument before the state high court not around the price of oil, which had not risen despite Standard Oil’s furtive ownership and control of nominally independent firms, but around the constitutional peril of oligarchy and the constitutional pledge of equal opportunity: “History shows that the greatest danger to the existence of free institutions and the rights of the individual are the influences that come from the power wielded by combined and concentrated wealth.” Quoting the Missouri constitution’s guarantee of “equal rights and equal opportunity,” he argued that an antitrust judgment against Standard Oil would “accomplish[] more for the industrial freedom of this country—more for the protection of the individual against wrong and oppression–more for the securing of ‘equal rights and equal opportunity’—than has been accomplished by the decision of any court in the history of this commonwealth.”115

In all, during the late 1880s, six different states brought suits to revoke the charters of corporations that had become constituents of the great trusts, contending, successfully, that state corporation law and ultra vires doctrine forbade them. True, said the New York Court of Appeals in the celebrated Sugar Trust case, “an individual having the necessary wealth” could legally have bought up and consolidated all the sugar refineries joined in the trust. But it was “one thing for the State to respect the rights of ownership … and the business freedom of the citizen.” It was “quite another thing” for the state to “creat[e] artificial persons” and allow these corporations “with little added risk” to “mass their fortunes … vastly exceeding … in their power over industry any possibilities of individual ownership.”116

During the last decade of the nineteenth century, however, important economists and public intellectuals began to ponder whether the large-scale enterprise was not “unnatural” but instead “inevitable.” Prevailing economic wisdom still held that competition was the natural order of economic life, except for the rare case of the “natural monopoly” like the railroads. But new “institutionalist” economists like Henry C. Adams, chief statistician for the newly formed Interstate Commerce Commission (ICC), began to see the railroads as just one of many industries “which conform to the principle of increasing returns [to scale], and for that reason come under the rule of centralized control.” In Adams’s view, since competition was destined to vanish, and no “laws compelling competition” could bring it back, “the only question” was “whether society shall support an irresponsible, extra-legal monopoly, or a monopoly established by law and managed in the interest of the public.”117

Adams hoped to supply an economic rationale for lawmakers, government attorneys, and judges to put the old public utility doctrine back to work forging and defending an expansive agenda of economic regulation and reform. Lending the authority of economic “science” to the trend toward “centralized control” in a gamut of industries beyond the railroads, Adams aimed to unsettle the deep-seated legal-liberal idea of competition as the natural order of things. Wherever economies of scale pressed hard in favor of large-scale enterprise, law could not bring back the small proprietor. Instead, law should focus on the public functions of these giant private enterprises and regulate them accordingly, whether that entailed price or rate controls, as with the ICC, or moving past that to ongoing supervision, municipal ownership, or public works. This became a key notion in many veins of Progressive and New Deal constitutional political economy: neutralize the oligarchic and oppressive power of big private firms by treating them as public utilities or “businesses affected with a public interest,” and regulate them to work for the public good.118

Not surprisingly, the new titans of industry found something to like in the new institutional economists’ ideas about the “inevitable” centralizing, consolidating thrust of modern industrial development. While they spurned Adams’s prescription of extensive public regulation of their giant businesses, the new corporate elite echoed his diagnosis: Concentration was inevitable, and the trust a natural product of economic “evolution.”

As we have seen, however, the state high courts unanimously disagreed. The new corporate law firms on Wall Street looked for a work-around. State legislatures came to their aid. Several corporate attorneys drafted an amendment to New Jersey’s corporation law to permit incorporation “for any lawful business or purpose whatever.” Among other things, this handily could be read to allow one corporation to own the stock of another. Some of the Wall Street attorneys distributed liberal amounts of corporate boodle, and the state legislature obliged them, leading to the reorganization of almost all the nation’s trusts as New Jersey corporations—gaining the state a windfall in tax revenue, while earning it the title of “Traitor State” from the famous muckraker Lincoln Steffens.119 Soon, the state legislatures of Delaware and New York followed suit, eliminating or weakening key restraints on corporate growth and consolidation. Corporations hobbled by other states’ more traditional legal regimes easily reincorporated in the liberalized jurisdictions.



“COMPETITION, FREE AND UNRESTRICTED”

Even as states dramatically loosened their regulatory constraints, most members of Congress and the federal bench continued to view state government as the primary locus of authority over the trusts. Thus, when Congress took up the Trust Question in 1888–1890, the division of federal versus state authority loomed large. Senator Sherman saw clearly the inadequacies of state regulation. His first antitrust bill envisioned direct federal control over corporate structure, authorizing federal courts to dissolve all agreements or combinations “extending to two or more states” that “tend to prevent full and free competition” in “growth, production, or manufacture.” After constitutional federalism objections from Judiciary Committee colleagues, the redrafted statute took out this language and more ambiguously condemned “[e]very contract, combination in the form of trust or otherwise, or conspiracy in restraint of trade or commerce,” and also outlawed monopolization of any part of interstate commerce.120 The 1890 Congress left it to the courts to determine what specific forms of business conduct and combination violated the common-law-based language of the act.

For two decades, neither the courts nor commentators could agree whether the new federal statute simply codified common-law norms or enacted stricter prohibitions. The common law distinguished between “reasonable” and “unreasonable” restraints on trade, condemning only the latter. The statute contained no such distinction. Congress had preferred ambiguous statutory language so that it could please competing constituencies, including the broad middle-class public that was demanding restoration of some form of proprietary capitalism and the metropolitan business interests favoring continued development of the new giant corporations under enhanced oversight. The result was that the nation’s battles over what was to be done about corporate capital and constitutional political economy became focused on an ongoing interpretive conflict, which generated an impassioned debate both inside the Court and between the Court and the public. This debate echoed the battles over labor’s rights and presaged later moments of high-stakes constitutional conflict including the civil rights revolution of the mid-twentieth century.

The Supreme Court pursued a jarring course. From 1897, when it decided the Trans-Missouri case, through the end of Chief Justice Melville Fuller’s tenure in 1910, a majority of the Court, led by Justices Peckham and Harlan, insisted that the act went further than the common law, condemning all restraints of trade. “Competition, free and unrestricted” was the rule, and the rule, as the Peckham-Harlan majority saw it, had a constitutional mandate. Unless the Court stood firmly behind what Peckham described as “the law of competition,”121 and firmly against the efforts of looming monopolies to dominate the nation’s commerce and industries, the social and political conditions that underwrote equality of rights and opportunities would soon perish.

Peckham spoke for the Court in Trans-Missouri and other key early Sherman Act cases and emerged as the architect of the new antitrust doctrine. In Trans-Missouri, Peckham set out what he took to be the Sherman Act’s overriding social and political purposes. “[D]istress and, perhaps, ruin,” the Justice observed, were inevitable accompaniments of “any great and extended change in the manner or method of doing business,” and such was the case with the rise of large-scale corporate enterprise. “It is wholly different, however, when such changes are effected by combinations of capital, whose purpose in combining is to control the production or manufacture of any particular article in the market, and by such control dictate the price at which the article shall be sold.” The effect of those kinds of combinations, said Peckham, was to put both the public and polity in peril of subjection, because of the combination’s power to drive out all the “small but independent dealers,” depriving the public of their services, their families of their livelihoods, and the polity of a proprietary middle class of such “worthy” men. “Whether they be able to find other avenues to earn their livelihood is not so material,” Peckham continued. It was not for the “real prosperity” or social and political well-being “of any country that such changes should occur which result in transferring an independent businessman, the head of his establishment, small though it might be, into a mere servant or agent of a corporation for selling the commodities which he once manufactured or dealt in, having no voice in shaping the business policy of the company and bound to obey orders issued by others.”122

Trans-Missouri, it bears noting, involved not a manufacturing combination but a joint tariff agreement, or price-fixing contract, among competing interstate rail lines. Thus, it fell squarely into Henry C. Adams’s wheelhouse, over at the ICC. Indeed, this was just the kind of agreement Adams had tried to persuade Congress to expressly authorize, as it drafted the Interstate Commerce Act. His idea was that the new ICC could monitor such agreements, ensuring fair rates for shippers, while allowing the rail lines to avert the “ruinous” rate wars that forced them either to bankruptcy or to gouging the shippers on noncompetitive portions of their lines. Even without express authorization, the ICC had found a way to do just that. But Justice Peckham was having none of it. He brushed aside the argument that the Sherman Act was preempted here by the Interstate Commerce Act, as well as the argument that the joint tariff agreements were—at least implicitly—allowed. Peckham also took on the institutional economists’ broader argument for the inevitability of bigness and “centralized control” and the futility of “laws compelling competition” where there were increasing returns to scale. The railroads, after all, were the classic example of such “natural monopolies.” Peckham understood full well the railroads’ (and economists’) argument that high fixed costs and economies of scale pointed toward the need for a public / private system of negotiated rate-fixing to avoid “deadly competition so liable to result in the ruin of the roads.” But rather than trying to determine whether there was merit to this argument, he read the Sherman Act as flatly prohibiting all price-fixing contracts.123

This striking judgment was not based on the precise words of the statute, any more than Peckham’s liberty of contract decisions like Lochner rested on any parsing of the Due Process Clause. Rather, as Fiss notes, Peckham’s conclusion expressed a social and constitutional vision that he found “embodied in the Sherman Act”—a vision of a market order that Peckham thought “was willing to sacrifice efficiency so as to avoid the social and political costs of monopoly.”124 “Combinations,” he argued, may “reduce the price” of a good “temporarily, or perhaps permanently” because of the efficiencies they can bring. But “[t]rade or commerce under those circumstances may nevertheless be badly and unfortunately restrained by driving out of business the small dealers and worthy men whose lives have been spent therein.… Mere reduction in the price of the commodity dealt in might be dearly paid for by the ruin of such a class and the absorption of control over one commodity by an all-powerful combination of capital.”125 Instead, Peckham concluded, “Competition, free and unrestricted” was “the general rule.” It was inscribed, somehow—perhaps, as Fiss suggests, as a “transubstantiation of natural law”—from the classical liberal Constitution into the statute. To safeguard middle-class opportunity and freedom of enterprise, the “law of competition” had to remain the “controlling element in the business world.”126 The majority applied this reasoning in a string of subsequent decisions striking down agreements, combinations, and mergers—any effort, not just an “unreasonable” one, in restraint of trade and competition.



THE FIRST TRUSTBUSTER

The majority’s old-fashioned antitrust disposition would not have mattered so much for turn-of-the-century battles over constitutional political economy, had it not been for an assassin’s bullet, which felled President William McKinley in 1901. McKinley was no friend of antitrust. True to the emergent Republican outlook as the party of big business, McKinley “tacitly acknowledged that Wall Street, rather than the White House, had executive control of the economy.”127 He saw the Sherman Act as a measure to appease the Populists. He confirmed his do-nothing posture by greeting news of J. P. Morgan’s plan to buy out Andrew Carnegie and create the U.S. Steel trust with a White House dinner in Morgan’s honor.128

No wonder J. P. Morgan groaned at the news that McKinley was expiring and his vice president, Teddy Roosevelt, had taken over. A seasoned publicity hound from his stint as a reforming police commissioner of New York and his service to the American empire in the Spanish–American War, Roosevelt was the kind of patrician politician we have seen before and will see again—one with an abiding faith in majoritarian government and in the majority’s good sense to prize him as its tribune. Roosevelt admired bigness but also fervently embraced the proposition that the public must rule Wall Street, not vice versa. He had no interest in dismantling big corporations, but he was determined to take the corporate elite down from its oligarchic tower and put the nation’s political economy under the nation’s constitutional authority.129

What better way to bring alive antitrust’s overriding constitutional purpose in checking oligarchy than to make headline-grabbing news prosecuting the most powerful economic overlords of the day? In 1902, Roosevelt became the nation’s first “trustbuster.” He started big, ordering his attorney general to investigate whether the Sherman Act was offended by J. P. Morgan’s effort to join forces with John Rockefeller to monopolize the Western railways, via a New Jersey trust corporation, the Northern Securities Company. The attorney general concluded it did. Thus began the federal government’s first campaign against a major trust and against the nation’s leading investment banker. Over the ensuing months, “trustbuster” and “octopus hunter” came into wide use in print and cartoons, giving color to Roosevelt’s declarations that the “trusts are the creatures of the State, and the State … has the right … [and] the duty … to control them.”130

By the standards of later blockbuster antitrust suits, the Northern Securities litigation proceeded swiftly. The case reached the Supreme Court, and the Court decided for the government in 1904. The merger of Western railroads was blocked. Writing for the majority was Justice John Marshall Harlan. The Court’s most eloquent proponent of the old antitrust absolutism, Justice Harlan channeled and spoke for the Populist and old liberal republican constitutional currents that flowed into the Sherman Act. He found Morgan and Rockefeller’s trust company in blatant violation of the act’s bar on attempts to monopolize interstate commerce. It “placed the control of the two roads in the hands of a single person, to wit, the Securities Company … [and] destroy[ed] every motive for competition between two roads.”131

Soon we will delve more deeply into the constitutional outlook animating Harlan’s antitrust opinions. For now, what is noteworthy is that despite Harlan’s certainties, the decision was a close one, 5–4. It met ridicule and alarm in powerful dissents by Justices Oliver Wendell Holmes and Edward Douglass White. Holmes accused the majority of enacting a literal ban on combination, and with it a mad effort to “disintegrate society so far as it could into individual atoms.” Far more passionately than in his Lochner dissent, Holmes derided the majority’s “law of competition” views as an “interpretation of the law which … would make eternal the bellum omnium contra omnes” (war of all against all).132 Future Chief Justice White was no less passionate, declaring that the majority’s reading of the Sherman Act was flatly unconstitutional. Justice White was of the same mind as the trust’s attorneys: In the name of free competition and freedom of enterprise, the majority had opened the door to limitless government power to restrict contractual freedom and to nullify the essential constitutional rights to own and sell property—all in disregard of modern technology and business conditions, which entailed a substantial measure of consolidation.

Meanwhile, statutory and common-law developments in the states and lower federal courts continued to push the opposite way from Justice Harlan’s and the Supreme Court’s majority view. In the wake of New Jersey’s and other states’ new statutes, the merger movement took off. State law now sanctioned the creation of corporations without limits on powers or capital, and it seemed to follow that within their chartered rights, the corporations had the same power to acquire property as individuals. Confronted by the mass migration of corporations to New Jersey, state high courts grew resigned: corporations, in fact, could do anything they wanted. The elegant new institutional economists’ “inevitability” theory corresponded to gritty reality. In this climate, corporate attorneys tore through the remaining statutory and doctrinal impediments to mergers, and an increasingly pro-bigness bench took up the corporate bar’s urgings and welded onto the corporation a rights-bearing identity akin to the old liberal individual’s freedom from state interference in the realms of contract-making and property acquisition.

Returning to office for a full term beginning in 1905, Roosevelt had no truck with the corporate elite’s and new pro-bigness conservative judges’ notions about corporations’ “natural” or constitutional rights, and he burnished his reputation as a trustbuster by initiating new proceedings against two of the most notorious trusts, James M. Duke’s American Tobacco Company and John D. Rockefeller’s Standard Oil Company. In the lower courts, the government prevailed against both. By 1910, with Roosevelt out of office and Supreme Court review pending, antitrust doctrine stood at a crossroads, both in the courts and in public discourse. Did the law condemn all combinations, or only “bad” ones?

The Standard Oil suit reached the Court in 1911, just after President Taft promoted Justice White to fill the Chief Justice seat. Other recent appointments of pro-bigness–minded Justices enabled the new Chief to marshal a majority of eight behind his opinion, which obliged the government by undoing Standard Oil, but enraged the antitrust old guard by declaring that the old common-law “rule of reason” was the “guide” to interpreting the Sherman Act.133



“ANOTHER KIND OF SLAVERY” —THE ABSOLUTISTS’ LAST STAND

In a lone concurrence that riveted public attention, the old absolutist Justice Harlan assailed the Court for betraying precedent, legislative intent, and the Constitution itself. Recent precedent included more than one sustained discussion by the now-vanished Peckham-Harlan majority about why it refused to read the word “unreasonable” into the statutory language: The Sherman Act Congress, according to that majority, knew full well what it was doing in going beyond the common law with the sweeping and unqualified antimonopoly / pro-competition language it chose to employ. Congress’s objective, Harlan’s Standard Oil concurrence reminded his brethren and the public at large, was nothing less than to respond to a new antislavery campaign, using the full extent of its constitutional powers. Harlan argued that in 1890, when the act was passed, there was “among the people generally, a deep feeling of unrest.” Slavery was gone, but “the conviction was universal that the country was in real danger from another kind of slavery sought to be fastened on the American people.” This was “the slavery that would result from aggregations of capital in the hands of a few individuals and corporations controlling, for their own profit and advantage exclusively, the entire business of the country, including the production and sale of the necessaries of life.”134

Harlan’s use of “slavery” underscores the old-fashioned republican work “slavery” continued to do in constitutional discourse, denoting forms of social and political subordination, often resting on economic domination, incompatible with full membership and equal rights in a republican system of government. “Wage slavery,” as we have seen, was one such form of economic domination and social and political subordination, alive in Gilded Age and Progressive Era constitutional discourse. Harlan’s conception of subjection to “aggregations of capital” was another. And lest there be any doubt that the Sherman Act Congress was enforcing the republican antislavery Constitution and its rights-bearing provisions, Harlan’s legislative history had the 1890 Congress rely for its authority to enact the sweeping statute (as the old Harlan-Peckham majority had construed it) not solely on the Article I Commerce Power, but also with “due force being given to other provisions of the fundamental law … for the safety of the Government and for the protection and security of the essential rights inhering in life, liberty and property.” By abandoning its initial reading of the act, Harlan concluded, the Chief Justice’s majority was shamelessly violating the separation of powers, indulging in “judicial legislation,” “ ‘emasculat[ing]’ ” the statute, and doing so on behalf of the oligarchs of corporate capital.135

President Taft stood by his Chief Justice and declined to call for any amendment to the Sherman Act. Indeed, doctrinally, Taft read the Chief’s “rule of reason” decision as foreclosing little, and he pursued an active policy of antitrust prosecutions against major corporations. Progressives in Congress, however, heeded Harlan’s call and denounced the Court for reading into the Sherman Act just the phrase that the trusts wanted to find there. Public confidence in the nation’s antitrust law evaporated. New legislation seemed inevitable. Should Harlan’s doctrine be revived? Should the trust problem be taken from the courts and put under the ongoing regulation and supervision of some new national administrative agency?

The three-way race for the White House in 1912 put these questions on the public docket. In 1912, Roosevelt challenged Taft for the Republican nomination, accusing Taft of drifting toward a stand-pat conservatism. Exhibit A was Taft’s defense of the judiciary, contrasted with Roosevelt’s advocacy of a powerful new regulatory state and a sharp diminution of judicial authority. Losing the Republican nomination, Roosevelt helped create and then ran on the Progressive Party platform, which promised national corporation law and national regulation of industry and big business, including a powerful national bureau to monitor and separate the “good trusts” (with their greater efficiency and economies of scale) from the “bad” (with their predatory business practices and their purely opportunistic and anticompetitive welding together of firms). Woodrow Wilson, the Democratic candidate, echoed his adviser Louis Brandeis in decrying the “curse of bigness.” Bigness on this view was generally a bad thing in itself. The Brandeisian reform vision evoked the hope of restoring a more decentralized political economy in which smaller firms continued to flourish. Wilson won—and Roosevelt and Wilson together garnered three votes to every one for Taft. Greater legislative and administrative intervention in the new corporate economy seemed inevitable.



AMBIGUOUS PROGRESSIVE LEGACIES

In 1914, President Wilson signed into law two new antitrust measures, the Federal Trade Commission (FTC) Act and the Clayton Act. The first created a regulatory commission with power to identify and proscribe “unfair methods of competition” and “deceptive business practices.” The second outlawed particular unfair business methods: price discrimination, tying contracts, and some kinds of interlocking directorates. The expressly constitutional dimensions of the old antimonopoly / antitrust discourse of the 1880s and 1890s had receded in the debates surrounding the two new measures. But principles at the heart of the democracy-of-opportunity tradition—anti-oligarchy, anti–economic domination, broad opportunities for middle-class “independence”—remained. Responding to arguments based on consumer welfare, the Senate sponsor of the FTC Act declared that “we must do something to preserve the independence of the man as distinguished from the power of the corporation.” He added:


We often go wrong, I believe, in assuming that because a great corporation, a vast aggregation of wealth, can produce a given commodity more cheaply than can a smaller concern, therefore it is for the welfare and the interest of the people of the country that the commodity shall be produced at the lower cost. I do not accept that article of economic faith. I think we can purchase cheapness at altogether too high a price, if it involves the surrender of the individual, the subjugation of a great mass of people to a single master mind.136



And yet the Clayton and FTC Acts’ language was, in the end, sufficiently qualified and ambiguous to leave room for the more conservative Court of the 1920s to construe most of the acts’ provisions as no more than codifications of inherited judge-made rules. Combined with common-law developments favoring corporate consolidation, the “rule of reason” decisions had gone far toward settling the “trust question,” pushing it from the center of national politics. Congress had chosen modest reform in the 1914 statutes, spurning the bolder Progressives’ vision of a national commission with power to issue and revoke national corporate charters and to supervise corporate pricing, accounting, and capitalization and investment policy.

By 1920, the giant, nation-spanning corporation had become what the late nineteenth-century courts—and liberal and radical reformers alike—declared it could never be: a natural, rights-bearing actor on the legal-constitutional stage, endowed with all “the rights of ownership” and “business freedom of the citizen” as an individual proprietor.137 But this legitimation of bigness came at a price: antitrust statutes pushing back against this new corporate rights-bearer with background norms that were shot through with democracy-of-opportunity ideas, especially anti-oligarchy and the idea of an open opportunity structure with a broad middle class. These precepts remained, despite the work of hostile courts; they would be reinvigorated in modern fashion during the New Deal.




The Structure of Politics Itself

From the start, we have encountered this basic axiom of constitutional political economy: Capitalist wealth has an inevitable tendency to convert economic into political domination. As Martin Van Buren put it, when deprived of aristocratic privilege and the chance to be permanently “allied to power,” wealth “maintains a constant struggle for the establishment of a moneyed oligarchy.”138 A corollary is that there is no constitutional construction designed in the spirit of democratic and egalitarian reform that economic elites will not try to convert over time into a new instrument of political rule. That was the fate of Van Buren’s own deeply innovative construction, the mass political party. Created and justified as a constitutionally essential counterweight to the “money power,” the Democratic Party became, in Grover Cleveland’s day, a fairly reliable instrument of the “money power” itself. And the same happened, of course, to the party of Lincoln, Sumner, and Stevens. This inspired fierce critiques of “the two old parties” as objects and vehicles of plutocratic domination, and third-party movements emerged—the People’s Party of the 1880s and 1890s, the Progressive Party of the 1910s, and the Socialist Party, launched around the turn of the century, which ran Eugene Debs as its perennial candidate from 1900 through 1912 and again in 1920—all to save the republic from a new corporate elite, which had “usurped” the constitutional order once more.

But this story of parties hardly does justice to the constitutional inventiveness of the Populist and Progressive movements and the formal-textual and structural innovations they championed to repair and rebuild our republican form of government. So far, we have devoted most of our attention to the work these movements did to reinvent our political economy in the face of new, nationwide agglomerations of corporate power. But they also recognized that the structural reforms they envisioned for the political economy would not get far without structural reforms to the system of government. (Reared in the labor republican tradition, Eugene Debs and his generation of Socialists reached the same conclusion: You could not make transformative democratic changes in the modern economy without commensurate changes in the structure of government. A smaller battalion than the others, Debs’s party formed the left flank of the constitutional reform army and welcomed many Populists and Progressives into its ranks.)

Radical or mainstream, Populists and Progressives had no illusions that all they needed to prevail were third parties and a platform of substantive economic reforms. The new giant corporations were agglomerations of both economic and political power. Those corporations found it a surprisingly straightforward business to capture and control state governments, especially state legislatures—and especially (but not only) in the newer states of the American West. (The New Jersey legislature’s sale of its state corporations law to Wall Street was a good case in point from the East.) Being able to buy and sell state legislatures was a particularly big structural-constitutional advantage in a system that put the selection of U.S. senators in the hands of state legislatures—and that vested crucial power over the appointment of the federal bench and high executive officials in the hands of the U.S. Senate. A Senate stacked with the allies of giant corporations could also easily thwart or cabin efforts in Congress to legislate reform of the new corporate economy.

Populists and Progressives thus turned serious attention to structural flaws in the constitutional scheme. Some of these, like the mode of selecting senators, seemed baked into the original design. Others, like the uncanny ability of corporate wealth to corrupt party politics and elections, were modern results of past structural reforms. These flaws drove both generations of reformers past mere third-party politics to a politics of constitutional amendment and revision at both state and national levels. The reformers embraced the “excess of democracy” that most appalled the framers, upending the foundational notion that a republican form of government required legislation by elected representatives. In another reversal of the constitutional politics of the early nineteenth century, the structural obstacles to economic reform now pushed for constitutional reform in an antiparty spirit, advocating forms of democracy that were less mediated and more direct.

Start with the Senate. As we have seen, a central reform struggle during the decades bracketing the turn of the century was the push to move regulatory power upward—away from the state legislatures that were often no match for the trusts, and instead toward new agencies and institutions within the federal government that could be built to give them a fairer fight. The ICC and antitrust law were early fruits of this approach. These efforts were an uphill climb, especially in Congress, and most especially in the Senate, for a structural constitutional reason: senators were chosen by state legislatures. And as we have noted, in the wild political economy of the Gilded Age, the Senate was the branch of the federal government most easily captured by the trusts.

As the canonical argument for the direct election of senators framed the problem, “[T]he Senate has become a rich man’s club, a paradise of millionaires,” which made it “the stronghold of the trusts and of corporate interests.”139 And of course that stronghold also shaped the composition of each presidential administration and the makeup of the federal courts. This is why the idea that ultimately became the Seventeenth Amendment—the Article V change providing for the direct election of senators by the people—was at the center of the Populist constitutional project, even though it would not succeed until the conflict over Populism had passed and the Progressives had inherited and revised that project.140

The Progressives similarly succeeded, where their Populist forebears had failed, in ratifying the Sixteenth Amendment, which finally reversed the odious Pollock case and gave the federal government unambiguous power to enact any income tax, creating the powerful engine of progressive fiscal policy that would function as the financial base for the New Deal and the “American century.” By the middle of the twentieth century, the federal government set progressive rates that effectuated enormous redistribution—rates more progressive, in fact, than the social democracies of Western Europe at mid-century.141 Both these consequential constitutional amendments were ratified in 1913 (because the income tax amendment’s ratification took several years). Both were, at their heart, anti-oligarchy amendments. They reflected a self-conscious effort to alter the political economy through constitutional redesign, as a means of addressing the nation’s new and unprecedented agglomerations of wealth and corporate power.

The four amendments of the Progressive period of higher lawmaking—the Sixteenth, Seventeenth, Eighteenth, and Nineteenth—amounted to one of the most significant and sustained exercises of Article V in our history. Each of these amendments, in different ways, shifted some measure of power toward the federal government and away from the states. Each was the outgrowth of long-standing, overlapping reform movements. The temperance movement, active for much of the nineteenth century, had its core constituency in rural, religious, common people, skeptical of the new urban industrial system and the new waves of immigrants that populated it.142 This movement and its allies won the Eighteenth Amendment prohibiting the sale of alcohol.

Of the four amendments, Prohibition is the most distant from our story, but there are at least two points of connection. First, and most bleakly, when the Eighteenth Amendment was ratified in 1919, it became a tool for “old stock,” moralistic Progressive reformers to discipline and scourge new immigrants and a tool in the hands of Southern whites and the Klan, who enforced it punitively against Southern Blacks; it thus was part of the successful effort to undo what little remained of the racial inclusion strand of Reconstruction constitutional politics.143 Second, as Lisa McGirr has shown, although World War I played a larger role in expanding the scale of the federal government, the Eighteenth Amendment was a powerful spur to the development of a more muscular federal domestic policy, specifically federal law enforcement, and in that way helped suggest the possibility of the much greater expansion of federal power that occurred in the New Deal. If the federal government could reach deep into the states to police every tavern and distillery in the nation, perhaps it could regulate other forms of production, labor, and commerce as well.144

The Nineteenth Amendment, which secured women’s right to vote, is far more central to our story. It was, from the perspective of the suffrage movement, a completion of the unfinished business of Reconstruction, which had introduced racial inclusion into our constitutional text but had conspicuously failed to do the same with sex. The suffragists who succeeded in getting this amendment ratified in 1920 hoped to do more than alter who casts ballots. By 1920, suffragists had already persuaded most states to open up at least some local elections to women; many states had opened up all elections.145 But a federal constitutional amendment had broader implications. Just as the ardent champions of the Reconstruction Amendments had aimed to do with race, the suffragists who provided the activist leadership and the rank-and-file foot soldiers of the campaign for the Nineteenth Amendment aimed to bring women into the circle of full legal and economic citizenship. Including women in this way meant using the federal Constitution to alter the political economy of the family and household. “As proponents and opponents of the Nineteenth Amendment well appreciated,” legal scholar Reva Siegel explains, “the decision to enfranchise women under the federal Constitution involved breaking with common-law traditions that subordinated women to men in the family and intervening in domestic matters traditionally reserved to state control.”146

Just as in Reconstruction, advocates of the amendment imagined that enfranchisement would also bring about a different politics. To some extent, that prediction was borne out. Although the immediate political effect proved less dramatic than many advocates expected, the Nineteenth Amendment did lay the groundwork for a politics more open to a different kind of social contract, one with a greater role for government in the provision of social insurance, health and safety legislation, and perhaps especially education.147 There were significant divisions among women activists over whether to favor sex-specific protective labor legislation, but these activists were largely united around a generally Progressive agenda that would include child labor laws, consumer protections, industrial health and safety laws, and laws protecting women’s rights. Despite the conservative and red-baiting political turn of the 1920s, they got some of this enacted into federal and state law.148

But just as it had been ambiguous exactly what it meant to emancipate Black people from slavery, it was ambiguous exactly what it meant to emancipate women from the second-class citizenship of coverture and disenfranchisement in the household, as the states had been doing gradually over the past several decades, with reforms like married women’s property acts. Despite the generally Progressive constitutional politics of the suffragists themselves, the Supreme Court of the 1920s chose the most Lochnerian possible answer to this question. The leading early case interpreting the Nineteenth Amendment was Adkins v. Children’s Hospital. The Court read the profound changes in the political economy of the family that had culminated in the amendment through the lens of Lochnerian political economy.149 The case was a challenge to a law setting a minimum wage for women. The Court noted that common-law ideas of coverture, women’s role as mothers, and women’s dependence on their husbands may once have justified such legislation—indeed, so the Court had suggested just fifteen years earlier when it upheld a maximum-hours law for women.150 But now, the Court held that such interference with a woman’s liberty of contract was no longer permissible “[i]n view of the great—not to say revolutionary—changes which have taken place since that utterance, in the contractual, political, and civil status of women, culminating in the Nineteenth Amendment.”151

Adkins was a victory for the proposition that the Nineteenth Amendment was not exclusively about voting or political rights, but also had implications for reorienting the political economy of the family.152 However, in the hands of Lochnerian courts, such a reorientation basically made women, like men, into legal subjects whose property and contract rights could trump Progressive efforts to redistribute economic and political power. The 1920s were a bad decade for the democracy-of-opportunity tradition. The constitutional project of race-based inclusion was likewise at its lowest ebb. It would take almost half a century, and a new set of social movements, to bring race- and sex-based inclusion back to the center of our constitutional politics.


RESTORING GOVERNMENT BY THE PEOPLE

The Progressive period of sustained Article V lawmaking contrasted sharply with Reconstruction in its orientation toward partisanship. None of the four amendments of the Progressive Era was enacted by a dominant political party. To be sure, the People’s Party, the Progressive Party, the Socialist Party, and the National Women’s Party of the late suffrage movement all played important supporting roles. But none of them ever won a presidential election. Rather, as we observed, these movements shared an anti-party orientation, amounting to a distinctive form of constitutional politics, fueled by widespread disgust with the corruption of the two old parties and ordinary partisan politics. They shared a Progressive faith that political economy might be repaired—a democracy of opportunity restored, the “money power” tamed, the Co-operative Commonwealth brought to earth—through constitutional reform. This faith extended far beyond the politics of Article V amendments. It was at the center of constitutional agitation at the state level in much of the nation in the early twentieth century.

Indeed, although we have laid out these four Article V amendments because they are unique in American history, viewing Progressive Era constitutional politics through the lens of these amendments distorts it. It took many years for the movements that produced these amendments to reach the point of altering the text of the federal Constitution. Advocates of the Nineteenth Amendment spent half a century articulating and refining claims on behalf of women’s suffrage that imagined a different political economy of the household and the state, and began to build that political economy through changes in state law, such as the law of coverture, long before women won the vote.153 And the reform agenda that ultimately led to the Sixteenth and Seventeenth Amendments first transformed state governments—building new political institutions, changing old ones, and restructuring the rules of the political game.

Progressives understood this last set of mostly state-level constitutional reforms as simultaneously a radical innovation and a return to constitutional principles in a world of Gilded Age economic inequality, where vast structural changes would be needed for ordinary Americans to take back the instrumentalities of politics. To understand the constitutional vision that animated these reforms, it helps to understand the problem as Populists and Progressives understood it.

In the remainder of this chapter we tell that story in two parts. First, we describe the origins of American direct democracy in the middle-class politics of the state of Oregon, which gave birth to a series of pivotal constitutional changes that swept the American West: the initiative, referendum, and recall; regulations of campaign finance and other “corrupt practices”; and finally, perhaps most revolutionary of all, the direct primary. These innovations were intertwined, politically and constitutionally, with programmatic arguments for an array of economic reforms, including a massive shift in the burdens of taxation from the middle class to the handful of wealthy dynasties that owned the state’s timberlands and transportation companies and controlled Oregon politics. But the novel institutional reform proposals that came to be known as the “Oregon System” also aimed for something more fundamental and constitutional: to restore government by the people.

From Oregon, we pan outward to the national struggle over the Sixteenth and Seventeenth Amendments, and then turn briefly to the far more proletarian constitutional politics of early twentieth-century Montana, where there was barely any middle class. The constitutional stakes of oligarchy there were that much more urgent; the corrupt intertwining of economic and political power that much starker. The people of Montana grabbed hold of the Oregon System and remade the state’s politics, dismantling an oligarchy and constructing safeguards against the domination of big capital that now stand as fading landmarks—because today, a century later in our own Gilded Age, the U.S. Supreme Court is undoing them.



TOOL MAKERS FOR DEMOCRACY

The movement for constitutional reform that would reshape the system of government of much of the United States—and eventually, through the Seventeenth Amendment, the entire country—began in earnest in Oregon, just before the turn of the twentieth century. At the home of a fruit grower in Clackamas County, the Farmers’ Alliance, progenitor of the People’s Party, held what would turn out to be an important series of meetings in which “the topics were those under discussion by farmers everywhere: exorbitant railroad rates, the tight money supply, and control of the legislature by the plutocracy.”154 There the assembled farmers, skilled workers, craftspeople, and shopkeepers learned from a People’s Party lecturer about the practice of direct democracy in Switzerland, which a number of books by Americans had begun to popularize.155 The Swiss model of direct democracy took its place among a number of European social reforms and European innovations in what we now call the “law of democracy,” which played a crucial role in Progressive thought. What the Swiss model suggested was the possibility of a democratic structure that circumvented the corrupt parties.156

And that was compelling because Oregon’s Farmers’ Alliance and its new People’s Party were brimming with substantive ideas for tax reform, antitrust, railroad and utility rate regulation, and barring corporations from spending money on elections (or so-called corrupt practices legislation, which was the precursor of campaign finance regulation). Yet, there was not a snowball’s chance in hell that the legislature would enact any of them, because the Oregon legislature was wildly, flagrantly corrupt. Like other young Western states, observers from the Northeast often observed, with a note of condescension, Oregon had no long tradition of stable governance that could withstand the emergence of Gilded Age concentrations of wealth. As one such observer described it, “The principal, and quite frequently, only business of the [Oregon] legislature was auctioning off the [U.S.] senatorship to the highest bidder without regard for the wishes of the electorate.”157 Muckraking journalists would later publish the text of written contracts in which legislators had literally agreed to sell their votes for U.S. senator in exchange for thousands of dollars payable in gold.158 When laws were passed at all, they were “dictated to a large degree by timber and railroad interests.”159

And of course, the legislature’s selection of U.S. senators also shaped the federal bench, which, as we know, the People’s Party saw as a pivotal actor in an unelected “regime of privilege” that would block anything “obnoxious to plutocracy” for a simple reason: “Plutocracy appoints the Federal judges.”160 The entire state and federal constitutional machinery seemed broken and inaccessible, if you were an ordinary farmer or tradesman.

One extraordinary Oregon tradesman was William Simon U’Ren, a blacksmith’s son and a blacksmith himself, who became a farmer, then a newspaper editor, and an attorney with his own firm, but remained a stalwart champion of the laboring and producing classes. U’Ren was there at the Farmers’ Alliance meetings in Clackamas County when the assembly learned about direct democracy. He grabbed hold of the idea—that the people themselves could enact laws—and ran with it. Here was a way to work around the timber and railroad barons’ hammerlock on the legislative process—by taking the process away from them.

U’Ren’s legal talent helped him master the new-model constitutional blueprints from abroad and emerge as architect of what became the “Oregon System.” But he expounded and publicized the project with a tradesman’s tropes. Government, said U’Ren, is “the common trade of all men.”161 But “men worked still with old tools, with old laws, with constitutions and charters which hindered more than they helped.” Why didn’t our able lawyers “invent legislative implements to help the people govern themselves? Why had we no tool makers for democracy?”162 In this, U’Ren echoed the same pragmatic, irreverent approach to the Constitution one heard from public intellectuals like Croly and Beard (although less often from Progressivism’s legal luminaries). It came naturally to the tradesman-inventor of the Oregon System to picture the Constitution as a machine that had broken down but could yet be repaired and rebuilt to accomplish its basic purposes: to secure a government by the people, along with the political economy that made such a government possible.

Certain forms of direct democracy were already common. Not only in the West, but throughout the United States, an increasing number of state constitutional amendments and changes to local government charters were increasingly put to a vote of the people.163 But it was legislators who put these questions to the people. The initiative and referendum were different: they gave the people the opportunity to answer questions their legislators had not asked. Thus, the “Oregon System” consisted of the initiative, in which voters petition to put on the ballot a question whose answer has the force of law; the referendum, in which voters do the same, except it is to repeal an act of the legislature; the recall, where voters petition to remove a local or state official from office before the end of the official’s term (remember here, as well, the hybrid version we heard Teddy Roosevelt commend to Ohioan constitution makers, where voters “recall” not a judge but a high court opinion); and perhaps most important of all, the direct primary, in which voters choose which candidate shall represent the party, rather than simply making the general-election choice between candidates chosen by party bosses. Today, half of the states have adopted some version of the popular initiative or referendum, and every state has adopted some form of the direct primary.164 The Oregon System thus became the wedge of a nationwide constitutional change. It introduced into the text of many states’ constitutions the idea that, as in Oregon, legislatures share the lawmaking power: Some of it, “the people reserve to themselves.”165

U’Ren and his allies elected only a small minority of the state legislators, but they somehow succeeded in enacting the Oregon System through a series of politically audacious bargains with the very politicians whose corruption they aimed to rout. After holding up a U.S. Senate election, and cutting cross-party deals to install some of those same corrupt politicians as statehouse speaker and U.S. senator, they got the initiative and referendum through both houses of the legislature in the form of a constitutional amendment.166 That amendment then went to a vote of the people in 1902, where it won over 90 percent of the vote.167 The initiative swiftly became the vehicle for enacting the other elements of the system, including the direct primary. U’Ren and his reform crowd even used the initiative to force the popular election of U.S. senators, prior to (and helping advance the cause of) the Seventeenth Amendment. They created a statewide popular vote for U.S. senator, which was legally nonbinding, but whose results the candidates for state legislature could pledge to support. If legislative candidates did make this pledge, that would be noted on the ballot in their own elections; a slim majority soon took the pledge and the first more or less popularly elected candidates joined the U.S. Senate.168 The pace of all these changes was jaw-droppingly swift. By 1910, U’Ren would declare triumphantly, “[I]t is now up to the mudsills to legislate.”169

Opponents of these constitutional changes argued vociferously—first in politics, then in court, and then back in politics again—that direct democracy violated the basic design of the U.S. Constitution. It was not hard to make the case that the framers had a vastly more elitist republican form of government in mind, and the Oregon System’s foes often framed their arguments in terms of the Guarantee Clause’s “Republican Form of Government.” Some invoked Madison, arguing that Federalist No. 10 specifically rejected “pure democracy” in favor of a more indirect design: our republic was one of “constitutional representative government,” not “an unconstitutional irresponsible democracy.”170 After losing their political battle against the Oregon System, opponents took their case to court, arguing that the new system violated the Guarantee Clause and several others, the core argument being that direct democracy was “subversive of the principles upon which the republic is founded.”171 The Supreme Court demurred, declaring the question nonjusticiable,172 which had the effect of returning the question to constitutional politics. As the Oregon System swept the West (and as portions of it were adopted, as well, in the Midwest and Northeast), a debate took place on two levels: practical democratic toolmaking, and fidelity to constitutional principles.

Direct-democracy advocates responded to their opponents with a different reading of American constitutional history. Some candidly acknowledged, with Beard and Croly, that the Constitution was marred from the start by “the fear of too much democracy” on the part of the propertied elite.173 However, most of the advocates of direct democracy took the opposite approach.174 They argued for the centrality of popular sovereignty both to the original Constitution and to the views of founders like Jefferson. Jonathan Bourne Jr., who was the first U.S. senator elected for a full term under Oregon’s new system of popular voting, made the case for direct democracy in simple terms: its purpose “is to restore the absolute sovereignty of the people.”175

Above all, the reformers relied on the argument that it was not their proposed structural reforms but rather the Gilded Age concentration of political and economic power that was thwarting the American constitutional design. “Scarcely a vestige of the system that was intended for the common good remains,” argued one Populist representative; “a privileged money power,” completely unanticipated by the “framers of the Constitution,” is now “dominating and controlling legislation for its own selfish interest.”176

The high stakes of constitutional reform for the state’s political economy seemed plain. The conservative editor of The Oregonian warned darkly that if the champions of direct democracy like U’Ren and Bourne “can get a direct vote on money, wages, interest, rents, profits, and the general scheme of business … they will be able to set aside the whole of that science known as political economy.”177 This seems a revealing misstatement of the point. The democratic reformers who would become the core of the Progressive coalition had in mind a different, competing vision of political economy than the “science” the Oregonian editor imagined—a vision that encompassed all the fields of economic reform he cited and more.



THE PEOPLE AND ARTICLE V

William U’Ren and his Populist and Progressive allies were not, in the end, able to implement the most far-reaching elements of their new political economy. More radically democratic and redistributionist in outlook than many of the nationally prominent reform figures like Herbert Croly, who would praise his handiwork,178 U’Ren ran for governor in 1912 and asked voters to imagine a different, more equal society. “Suppose there should be no estates above $50,000,” he would say on the stump. “Possibly there would not then be any unemployed.”179 But he lost.180 Reformers’ dreams of proportional representation systems—in part as a bulwark against gerrymandering—likewise went largely unrealized.181 And yet the changes wrought by this wave of constitutional reformers, extending from the end of the Populist era through the Progressive moment, were vast enough to reshape much of the practice of American government.

It was on the foundation of these changes in the first years of the twentieth century that overlapping coalitions of Progressive reformers were able to push through the Sixteenth, Seventeenth, Eighteenth, and Nineteenth Amendments. All had been the subjects of decades of social movement agitation. And while these were the only four amendments ratified, they did not exhaust the changes of the national Constitution on the Progressive agenda. Congress approved, but the states did not ratify, a child labor amendment to grant Congress the power to “limit, regulate, and prohibit the labor of persons under eighteen years of age.”182 In terms of breadth of support, perhaps the most significant unrealized structural change to the Constitution was an amendment to amend the amendment process, altering Article V to “provide a more easy and expeditious method of amending the Federal Constitution,” as the Progressive Party platform put it.183 The goal was to make the people more fully “the masters of their Constitution”184—and the Constitution a more wieldy, effective instrument for building a modern democracy of opportunity. That was a goal establishment Progressives had in common with Populists and Debsian Socialists alike.185

Absent such an amendment, the Article V process was such a steep uphill climb that activists and reformers had good reason to distrust it. After Reconstruction, this process was dammed up until the Progressive Era. But then, with a Senate whose composition was beginning to shift, even in advance of the Seventeenth Amendment because of primaries and other changes at the state level, an unprecedented series of nonpartisan coalitions were able to build the requisite supermajorities to break through.

The Sixteenth Amendment is a case in point. Ever since the infamous Pollock case, Populists and populist-inclined Democrats in Congress had pressed for the decision to be overturned. Their arguments sounded unambiguously in constitutional political economy. Representative Cordell Hull of Tennessee, one of the leading advocates of the income tax, argued in 1909 that “all authors of political economy of reputation” favor an income tax. He quoted Adam Smith, Francis Wayland, and Thomas Cooley, before reprising a set of constitutional arguments from what he called Justice Harlan’s “memorable” Pollock dissent. Hull argued that to prohibit the government from taxing “accumulated wealth,” which has “enjoyed the protection and other blessings of the Government and thus far escaped most of its accompanying burdens,” amounted to special favoritism of the rich, while the consumption-focused tax system Pollock effectively required the government to employ amounted to “an infamous system of class legislation.”186 “The world,” he added, “has never seen such colossal fortunes as we behold in the present age. Their owners are richly able to pay taxes.”187 The other side of the fight about constitutional political economy in Pollock was also well represented in Congress; opponents of the income tax contended that the tax itself amounted to “class legislation” because it targeted the wealthy. But by 1909 it was clear that most of Congress favored reversing Pollock. The question was how.

One faction, led by Hull, argued that it was the “duty of Congress”—whose members are “under oath to support the Constitution”—to “exhaust[] every reasonable and legitimate means” to persuade the Court to reverse its error, by enacting a new income tax statute.188 “I say it is a gross dereliction of duty,” he argued, “for Congress to tamely and meekly acquiesce in the patent errors” of Pollock.189 Others argued that a constitutional amendment was needed. At a crucial moment, President Taft, a Republican and a perhaps reluctant supporter of the income tax, who had favored the statutory route, sent a message to Congress saying that after further reflection, he had concluded that “an amendment is the only proper course.”190 His reasons were institutional, harking back to his years as an appellate judge and presaging his time as Chief Justice. “For Congress to assume that the Court will reverse itself, and to enact legislation on such an assumption, will not strengthen popular confidence in the stability of judicial construction of the Constitution,”191 he wrote. Taft’s proposal won the day in part because of the calculated support of some income tax opponents, who hoped the amendment would never be ratified. They imagined that the Article V process was broken, in 1909, the way it actually is broken today; channeling reformers’ energies into an amendment would divert and thwart them.192 This turned out to be a colossal miscalculation. After a five-year ratification campaign, the Sixteenth Amendment became part of the Constitution, radically increasing the revenue-generating power of the federal government in a way that would forever transform the federal system.

The Seventeenth Amendment followed a similar trajectory: powerful Populist roots, white-hot with arguments that sounded in constitutional political economy, tempered somewhat by the drawn-out process of the amendment’s adoption. Advocates of the direct election of senators spent two decades arguing that the indirect system had become a constitutional crisis. Populist representative Omer Kem, from the western plains of Nebraska, and reportedly the first person elected to Congress who had lived in a sod house, made the Populist case in characteristic terms. “False and evil systems,” argued Kem, “have crept in through defects in the Constitution, by which the natural rights of the people have been taken from them, resulting in an unequal distribution of the wealth of the country.”193 Linking the present crisis of concentration of economic power to past Jacksonian strands of constitutional political economy, he reasoned that if not for the “unjust, discriminating legislation of the past that gave special privileges in the way of subsidies and grants of different kinds to a favored few”—specifically, giveaways to railroads, banks, and “wealthy corporations” of many kinds—then today “there would not be so many wealthy corporations to influence legislation.”194 But as it is, the current course will “inevitably result in wiping out the great middle class entirely and the establishment of two extremes: the extremely poor and extremely wealthy, landlord and tenant, aristocrat and plebian.” This was a substantive constitutional problem, involving class domination and political inequality, that called for a structural constitutional solution, involving constitutional design:


[T]he time has come, Mr. Chairman, in my opinion, when the Constitution should be so amended as to conform more nearly to the principles set forth in the Declaration of Liberty and its own preamble.… It was to be a popular government by, of, and for the people, returning to them all rights and privileges they had lost under the monarchy from which they had suffered by the discrimination of that government in favor of the few … resulting, as it always must result, in the absolute slavery of the masses. It was this evil of concentrating the power to govern in the hands of the few that the fathers sought to guard against in framing the Constitution.195



This particular way of threading the needle—advocating constitutional redesign, but arguing for it in terms of constitutional fidelity—became the centerpiece of Populist arguments for the Seventeenth Amendment, as it was in their interpretive arguments for enlarging the scope of congressional authority over political economy. Here, the current power of large, distant corporations could stand in for the old dangers of rule by distant British royals across the sea. Notice, too, the familiar republican role of “slavery” in Kem’s reasoning. This is a Constitution weighted toward the Preamble, the Declaration of Independence, and the Gettysburg Address, a Constitution whose foundation is popular sovereignty. And in the decades to come, countless Progressives, along with leaders, lawyers, and activists attached to Eugene Debs’s Socialist Party, made use of the same tropes of constitutional fidelity—calling for radical revision of inherited constitutional structures and institutions, while proclaiming constancy to the principles of the Declaration.

Crucial to this needle-threading, this stance of fidelity amid radical revision, was the claim that something had gone awry to thwart the idea of popular sovereignty at the foundation of the original constitutional design. “With the development during recent times of the great corporate interests of the country,” Senator Joseph Bristow of Kansas argued, these interests “have spent enormous amounts of money in corrupting legislatures to elect to the Senate men of their choosing.”196


Through the influence of the Senators so elected, who have become known as corporation Senators, legislation to control the trusts and monopolies has been smothered in committees and defeated.… [A]nd by controlling the election of Senators these great interested have to a large extent been able to secure the appointment of judges who are more devoted to their interests than to the public welfare.197



The solution was a constitutional change that was also a kind of restoration. As another representative put it: “The economic, social, and industrial changes which have taken place since the present method of electing Senators was established seem to require a reconsideration of the method; not for the purpose of changing the fundamental principles of our Government, but for the purpose of maintaining the very principles which the fathers sought to establish.”198 By removing one of the avenues “through which corporate influence now holds its sway,” direct election will “once more restore the United States Senate to the dignified position intended by the fathers of our country.”199

Even opponents of the amendment understood that it was basically about constitutional political economy. As the debate wore on over many Congresses, they argued (with ample prescience, it must be said) that direct election would not succeed in its goal of reducing the influence of wealth on politics. “[I]f there are millionaires in the country who would obtain a seat in this body by the use of money,” argued Senator Stewart of Nevada, “the opportunity to accomplish such a result afforded by primary elections would be vastly superior to the opportunities now existing to corrupt State legislatures.”200 In light of this, “The clamor to destroy the Senate of the United States as ordained by the fathers of the Constitution ought not to prevail.”201

The House passed what became the Seventeenth Amendment by the requisite two-thirds vote in several successive Congresses. Unsurprisingly, the Senate itself was the bigger challenge. In the end, part of what finally helped nudge the Senate vote over the supermajority threshold in 1912 was the sheer volume of embarrassing, highly public Senate corruption scandals, combined with the surprisingly frequent occasions when deadlocked state legislatures were failing to send anyone to the Senate at all.202 In one Congress, more than one in ten senators had faced either a court trial or a Senate investigation for some serious form of corruption.203 A series of muckraking articles in William Randolph Hearst’s Cosmopolitan made the public case in the most sensationalistic terms that the Senate had become a pack of wildly disreputable characters, “elected by the interests,” whose “stealthy and underhanded” work on behalf of those interests amounted to “an intentional betrayal of the people.”204 The series, titled “The Treason of the Senate,” dwelled at length on the details of particular baroque episodes of senatorial corruption. Such tales undoubtedly strengthened public resolve. But it would be a mistake to understand the amendment in terms of the narrow prevention of bribery-like corruption, or for that matter, the simple aim of reducing the extent to which the Senate was a “club of millionaires.” Although the amendment did for a long spell modestly alter the type of person who typically served in the Senate,205 this is too narrow a lens through which to view its purpose and effect.

The Seventeenth Amendment was, in the end, an anti-oligarchy amendment. Its purpose was to decouple half the national legislature from a system of election that allowed it to become a central vehicle for the political power of the emerging oligarchy. “Corruption” was at the center of the politics of the amendment and its ratification, but corruption means more than one thing. In light of the arc of Populist and Progressive agitation for direct democracy that led to it, the Seventeenth Amendment is best understood not simply as a brake on bribery and vote-buying, but rather as an attempt to recast the political and economic order of early twentieth-century America, making both more accessible and responsive to the American people, rather than corrupted by oligarchy.206

The coalition that won this amendment was animated by a vision of constitutional political economy that was far broader than any changes made through Article V. We can see the contours of this vision most clearly in the state-level constitutional politics that drove the adoption of the Oregon System throughout the West and parts of the Midwest and Plains. Its focus was not just politics, but political economy. To see it in the starkest possible relief, we will end this chapter with a brief visit to Montana, a rougher place than Oregon, with a much scanter middle class. Here the constitutional stakes of oligarchy—not only in politics, but also in economic life—were that much rawer, which is why the Oregon System caught like a wildfire.



THE COPPER KINGS

On October 23, 1903, the Amalgamated Copper Company abruptly shut down all of its mining, logging, and other operations in the state of Montana. The state’s economy ground immediately to a halt. An appreciable portion of the population of the state was thrown out of work as winter approached.207 It was a classic political power play by a monopolist. Amalgamated, owned primarily by the Rockefellers and other Eastern investors, had consolidated ownership of most of the state’s lucrative copper industry. The company, which sometimes was called simply “the Company,” controlled most of the politicians in the state’s legislature through a combination of overwhelming economic clout, ownership of nearly all of the state’s newspapers, and a great deal of outright bribery.208 The situation was similar to the Oregon story, but more extreme. In Montana in 1903, Amalgamated had a single remaining significant rival. Apparently that rival had in his pocket two state judges in the town of Butte, who consistently rendered verdicts in his favor and against Amalgamated in many high-dollar disputes.209 In response, Amalgamated shut down its operations that October in a kind of unregulated capital-side strike, to pressure the legislature to immediately pass a new venue statute that would enable it to remove cases from the courts in Butte to friendlier judges elsewhere.

Amalgamated got exactly what it wanted out of the Montana legislature, which went into special session within weeks to enact the desired law.210 The company eventually crushed its smaller rival as well.211 But it also set in motion a process whose implications the company did not anticipate. Led by activist miners and mill workers and a handful of friendly shop owners and attorneys, working-class Montanans prodded the same legislators who cowered before the economic and political power of Amalgamated to begin a process of structural constitutional reform, adopting in Montana the state initiative, referendum, and direct constitutional amendment—devices the people would eventually use to circumvent the awesome combined political and economic power of “the Company” and restore popular sovereignty.212 By 1912, at the height of Progressive constitutional agitation to counterbalance oligarchic power structures across the West, the people of Montana, through the direct initiative, enacted among other things a sweeping campaign finance law called the Corrupt Practices Act, one provision of which prohibited corporations from using their corporate funds to support or oppose candidates for state office.213

This is a story of constitutional reform in the name of the anti-oligarchy principle. The Populists and Progressives of Montana who both pushed for the initiative system itself and used it to enact the Corrupt Practices Act viewed these projects as a “fight to preserve to the people of Montana the right of self-government.”214 The goal was to wrest some form of popular sovereignty from a political system that had lost its republican character, a system in which a single company so “clearly dominated the Montana economy and political order” that it had “convert[ed] the state government into a political instrument” serving the interests of absentee stockholders rather than the people of Montana.215

How should we view these changes, and their constitutional significance, more than a century later? The answer turns on how we understand the project of the anti-oligarchy Constitution. Exactly a century after the passage of the act, in a 2012 case called American Tradition Partnership v. Bullock, the U.S. Supreme Court struck down the corporate political spending provision of Montana’s Corrupt Practices Act as a violation of the First Amendment.216 For the Supreme Court, this was an exceedingly straightforward case, disposed of in a one-paragraph per curiam reversal of the Montana Supreme Court. The Court had recently decided Citizens United, striking down a similar ban on corporate political expenditures.217 There was “no serious doubt” that Citizens United applied and required striking down the Montana law.218

The Montana Supreme Court was aware of Citizens United. It had viewed American Tradition Partnership as distinguishable because the statute had a distinct factual predicate: in Montana, the Corrupt Practices Act had been enacted against a backdrop of severe and prolonged oligarchic capture of the machinery of the state government. The question is what significance that history—and the movement for constitutional restoration that arose out of that history—has for how either courts or any of us ought to interpret the First Amendment today. We will return to this question in Chapter 9.
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THE NEW DEAL “DEMOCRACY OF OPPORTUNITY”


When the great New Deal historian Arthur Schlesinger Jr. defined the subject of his classic trilogy, The Age of Roosevelt, as “the crisis of the old order,” the “old order” he had in mind was the constitutional political economy of Lochnerism.1 The stock market crash, the financial breakdown, and the Great Depression brought mass economic suffering and dread for the future. By election eve 1932, it was plain to a majority of Americans that the country’s business and financial elites were quite unable to repair the nation’s broken economy. Yet, Lochnerism’s classical liberal precepts limited the scope of government’s authority to regulate and reform the private corporate and financial order.

The New Deal set out to save capitalism and the Constitution from their own conservative guardians. The overbearing power of financial and business elites was making capitalism’s crises unmanageable, while America’s experiment in constitutional democracy was imperiled by prevailing legal orthodoxy. Neither might survive without a more powerful central government capable of robust economic reform and policymaking.

No wonder the New Deal brought to a boil many of the constitutional and political-economic conflicts left simmering from the Progressive Era. Roosevelt’s long tenure in the White House defined an era of constitutional politics par excellence. Rival visions of our most basic constitutional commitments in the sphere of economic life were the stuff of headlines and everyday debate—in the electoral and legislative arenas, in the new mass media, on street corners and picket lines, and, of course, in the courts. Already during the 1932 race for the White House, Herbert Hoover, the Republican president, and Roosevelt, his Democratic challenger, both agreed that the battle over New Dealers’ nascent efforts to revive and reshape the nation’s political economy was, in Hoover’s words, “more than a contest between two parties. It is a contest between two philosophies of government”—a contest over whether to change “our form of government and our social and economic system.”2

The Supreme Court’s sweeping condemnation of key New Deal measures in 1935 lent practical and symbolic power to the New Deal’s foes and led Roosevelt and the New Dealers to make their showdown with conservatism on the field of constitutional political economy. Roosevelt accused the “economic royalists”—whom he likened to “the eighteenth century royalists who held special privileges from the crown”—of building a “dynastic scheme” that threatened to subvert our constitutional democracy and replace it with a “new despotism,” “a new industrial dictatorship.”3

Here was the democracy-of-opportunity tradition—the anti-oligarchy Constitution—in its purest modern form. In his speech at the 1936 Democratic National Convention, Roosevelt declared, “For too many of us the political equality we once had won was meaningless in the face of economic inequality. A small group had concentrated into their own hands an almost complete control over other people’s property, other people’s money, other people’s labor—other people’s lives.” He framed the result in terms of the Declaration of Independence: “[L]ife was no longer free; liberty no longer real; men could no longer follow the pursuit of happiness.”4 Roosevelt credited the Populist and Progressive antimonopoly movements for understanding the constitutional stakes. These movements understood that “the inevitable consequence” of placing “economic and financial control in the hands of the few” was “the destruction of the base of our form of government” and its replacement with “an autocratic form of government.”5

A democratic government, on FDR’s and the New Dealers’ account, had not only the constitutional power but the duty to enact a host of new social and economic rights: to decent work and livelihoods, to organize unions and bargain collectively, to education and training and retraining, to housing, health care, and social insurance. These rights, Roosevelt argued, were imperative to restore the “forgotten[] ideals and values” once secured by the “old and sacred possessive [common-law contract and property] rights.”6 Such modern social and economic rights, FDR explained, amounted to an “economic constitutional order,” essential “to protect majorities against the enthronement of minorities” and secure what he called a “democracy of opportunity.”7

Thus, Roosevelt tied his ringing new phrase “democracy of opportunity” to the old promise of a political economy that ensures every American a “right to make a comfortable living.”8 FDR was echoing the revolutionary generation’s view that the right to the pursuit of happiness entailed conditions of ownership, production, and exchange that enabled all to achieve what that generation called a “competency” and “a degree of comfortable independence.”9 Like the founders, Roosevelt underscored that this kind of broad and wide-open middle class was not only essential to basic distributive fairness and economic freedom, it was also a necessary basis of political liberty and republican self-rule, and a necessary bulwark against oligarchy. In the founders’ day, much of this freedom-ensuring work set out under the banner of strict construction and laissez-faire. That was the outlook of the Jeffersonian founders of FDR’s own party, as he often observed. But as modern industrial civilization replaced Jefferson’s agrarian ideal, laissez-faire and strict construction morphed into protections of concentrated wealth and corporate privilege. New Dealers argued that the old freedom-ensuring constitutional order now required broad national powers and new affirmative readings of the old basic rights.10

Edward Corwin, a Princeton political scientist, was the era’s preeminent constitutional commentator. By the “ideological revolution” we have just witnessed, he wrote, “it becomes the duty of government to guarantee economic security to all as the indispensable foundation of constitutional liberty.”11 Equally important, noted Corwin, was the nation’s—and, suddenly, the Court’s—“dramatic” reimagining of “liberty” in its constitutional dimensions as “something that may be infringed by other forces” besides government. Safeguarding labor’s collective constitutional freedoms against the private forces of capital was “something that may require the positive intervention of government against those other forces.”12

These were the New Deal’s additions to the layered meanings of the liberty promised by the Constitution. The product was an American variation of social democracy packaged in the language of freedom. It proved so popular as an up-to-date expression of the American creed that its creators managed to brand the product as “liberalism” in the public mind.

The only way to topple oligarchy, rebuild democracy, and reinvent a broad and secure middle class, argued New Deal liberals, was through a national government empowered to regulate and redistribute economic power and wealth on a national scale. Constitutional lawyers, scholars, and historians today remember the claims about the scope of national power, but we have forgotten the claims about affirmative rights and constitutional legislative duties to effectuate those rights and to use federal power to reorder the nation’s political economy along democratic lines.

The New Dealers themselves inadvertently encouraged this forgetting. Arguing in Congress and in public discourse, FDR and New Deal lawmakers championed their legislative agenda in terms of implementing their new social-democratic “economic constitutional order,”13 brimming with positive social and economic rights and affirmative governmental duties to make good on the Constitution’s core promises and commitments. But when it came to framing the constitutional defenses of these statutes before the Court, New Deal lawyers concluded that they had nothing to gain by trying to win judicial assent to this outlook. So, while their public-political arguments focused on legislative constitutional duties and fundamental rights, after one colossal, failed effort to put such arguments before the Court, their claims in court came to focus solely on the scope of federal power.

And, of course, after the Court’s famous “switch in time” in 1937,14 these claims prevailed. But what New Dealers gained from the Court was not a decision to make the New Deal constitutional political economy its own. The main thing they asked of the Court was for the Court to step aside and let legislative and administrative actors carry on with the constitutional work they were better equipped—and disposed—to do. And yet, the Court did take note of the constitutional arguments addressing economic inequality, class domination, and the distribution of the risks and rewards of industrial life, which thrived in Congress and public discourse.

Roosevelt’s new “constitutional economic order” hinged on a governmental duty to assure decent work and livelihoods, collective bargaining, social insurance, and other social goods to all Americans. The New Deal’s actual legacy would be a far more partial and segmented, racialized, and gendered patchwork of social provision and labor standards. The New Dealers and the vast social movement of industrial workers that became their key social and political engine strove for over a decade to “complete the New Deal,” and failed. And then, as Chapters 7 and 8 will show, the language of progressive constitutional political economy vanished from mainstream public discourse and debate in the face of a conservative counterrevolution. This coounterrevolution would uproot much of the constitutional vocabulary and institutional foundations New Deal liberals had forged to defend a modern and inclusive democracy of opportunity, leaving that for us to reimagine.


Prelude: The Gold Clause Confrontation

On March 4, 1933, when President Roosevelt took office, the United States was in the throes of two overlapping crises of banking and currency that gave rise to the first constitutional confrontation between New Deal constitutionalism and the old Lochnerian regime. First, a sudden cascade of bank failures was sweeping the nation, as fearful depositors rushed to withdraw funds. Second, and no less important, a slower-burning crisis of deflation—plummeting prices—was deepening the Depression. Deflation was ruinous for debtors, who owed more and more over time as each dollar of their debt grew larger in real terms. It was devastating for farmers. To stop deflation, the United States would have to adopt a monetary policy that put more money into people’s hands. Roosevelt was no William Jennings Bryan, but he could see from the moment he took office that it was time for the United States to stop crucifying itself on the cross of gold.

He moved within thirty-six hours. In the wee hours of March 6, 1933, Roosevelt issued a proclamation declaring a temporary bank holiday to give Congress time to pass emergency legislation shoring up the banks, creating what is now federal deposit insurance.15 The same proclamation began to seize control of the money supply by barring all banks from paying out or exporting any gold. Within weeks, Roosevelt suspended the gold standard and confiscated all the privately held gold in the United States. Individuals holding gold or gold certificates had to surrender them in return for dollars, at a price set by the government.16 Congress went on to order all the gold coins melted down into bars, as if to make the point as clear as possible: Gold was no longer money, and would never be again.17 Officially, a gold standard lived on in some form until 1971, but in substance it was gone by April 1933. Roosevelt soon used the government’s new power over the monetary system to devalue the dollar and cause inflation, by declaring that an ounce of gold would now be worth not $20.67, but $35.18 Congress did its part by swiftly passing a law repudiating “gold clauses.”19 Since the Civil War, these clauses had been written into the vast majority of long-term financial contracts in the United States. They aimed to fortify a creditor against possible devaluations of the dollar or changes to the gold standard by entitling the creditor to the value of a specific amount of gold rather than a specific number of dollars. Gold clauses threatened the federal government’s ability to successfully devalue the dollar. Congress declared all such clauses—in business contracts, mortgages, even federal bonds—“against public policy” and unenforceable. This unleashed a constitutional firestorm.

The late nineteenth-century Populist confrontation over “the money of the Constitution” had been a fight about which monetary policy the Constitution required. The fight took place in political campaigns and in legislatures. Its institutional focus was legislative constitutional duty.20 In contrast, the 1933 confrontation took place on different constitutional terrain more familiar to a modern reader. The plaintiffs in the so-called Gold Clause Cases correctly saw the federal courts as the only branch likely to protect their Lochnerian rights of property and contract against usurpation by legislation and executive action. Such claims had deep roots in the anti-redistributive constitutional arguments against state actions such as debtor relief laws going back all the way to the founding.21 They also had strong and recent Supreme Court precedents in the landmark cases of the Lochner era. Roosevelt’s devaluation of the dollar combined with Congress’s repudiation of the gold clauses meant that the holders of bonds and contracts with gold clauses would receive far fewer dollars—69 percent fewer—than if their gold clauses could be enforced. So the holders of these promises moved swiftly to enforce their gold clauses in federal court. Four cases—the “Gold Clause Cases”—soon reached the Supreme Court.22

The plaintiffs’ claims were vintage Lochnerism. They primarily argued that Congress could not constitutionally repudiate gold clauses because this would impair their contracts or destroy their property. Undergirding those core property and contract rights claims was the deep Lochnerian commitment to the unconstitutionality of redistribution itself. The plaintiffs argued, in so many words, that the statute invalidating gold clauses would “take the property of one class of persons and give it to another class without compensation and without due process of law.”23 (The claim was that repudiating gold clauses would take property from creditors and give it to debtors.)

The stakes for American constitutional political economy could hardly have been higher. As one commentator sympathetic to the Lochnerian side of the contest put it at the time, the Gold Clause Cases weighed the question of whether “the rights of the individual citizen” would have to give way, “if not to a totalitarian State, at least to the social welfare of the community as a whole.” Victory for the government would mean that courts were now apparently to interpret “the Constitution … in the light of present-day economic facts and concepts of social justice.” Perhaps, he added ruefully, those storied “[o]ld concepts of liberty,” the liberties of property and contract, “applicable to freeholders and craftsmen owning their own tools, are an empty shell to the landless and the wage-slave” of the present day, who had ushered Roosevelt into office.24

Justice McReynolds, the most obdurate of the Four Horsemen fighting the New Deal, wrote a passionate opinion adopting the Lochnerian theory of the case. He was frustrated by the proposition that the Gold Clause Cases were about monetary policy at all: “[A]ny abstract discussion of congressional power over money would only tend to befog the real issue.” The real issue was that “under the guise of pursuing a monetary policy, Congress really has inaugurated a plan primarily designed to destroy private obligations, repudiate national debts, and drive into the Treasury all gold within the country.”25

Yet McReynolds could not entirely leave behind the old constitutional political economy arguments of gold’s nineteenth-century advocates. He called Roosevelt’s policy “a debased standard,” unconstitutional because it fails the first prong of McCulloch v. Maryland (“Let the end be legitimate …”).26 “The end or objective of the Joint Resolution was not ‘legitimate.’ The real purpose was not ‘to assure uniform value to the coins and currencies of the United States,’ but to destroy certain valuable contract rights.”27 In other words, McReynolds argued, certain monetary policy objectives are legitimate exercises of congressional power, while others are not. That argument perfectly tracked the constitutional claims of the nineteenth-century goldbugs who had successfully blocked the Populist incarnation of the anti-oligarchy Constitution when it came to monetary policy. The argument was also linked to a story of practical perils, which Justice McReynolds dolefully recounted: As soon as “the United States were off the gold standard,” he wrote, “their paper money began a rapid decline in the markets of the world.”28 That was true. But in the depths of the deflation of the Depression, it was not an especially trenchant criticism. The “decline” or devaluation of the dollar was precisely the goal, and it worked.

But McReynolds got only four votes. Announcing his dissent from the bench to a rapt gallery, he intoned: “The Constitution as many of us have understood it, the Constitution that has meant so much to us, has gone.”29 There is some dispute about exactly what else he said (which definitely included a reference to the emperor Nero—who apparently, like Roosevelt, had devalued the currency). In a version of the oral dissent found in his papers, he concludes, “Shame and humiliation are upon us now. Moral and financial chaos may confidently be expected.”30 That peroration restates axioms of pro-gold constitutional political economy. But in fact, it was the claims of the plaintiffs, not those of the government, that were poised to cause financial chaos. As future Supreme Court Justice Robert Jackson succinctly explained, despite the legal uncertainty that lingered as the Gold Clause Cases proceeded through the courts, “the business world, which could not wait for lawyers’ arguments to end, had accepted the whole monetary program and gone ahead making settlements and commitments.”31 Contrary to Justice McReynolds’s expectations, the markets reacted to the government’s victory with “unmixed relief.”32

Still, the main line of Justice McReynolds’s dissent was not the constitutional political economy of the goldbugs. It was the constitutional political economy of Lochner. It was the view that property and contract are paramount constitutional values that trump any newfangled constitutional commitments to egalitarianism. “To destroy a validly acquired right is the taking of property,” McReynolds wrote. And for this proposition he pointedly cited a case from 1871 in which the Court had held that a man who had sold a slave, before emancipation, was still entitled to collect payments owed: Despite the ratification of the Thirteenth and Fourteenth Amendments, the contract was still valid.33 One can well see why McReynolds might have chosen that particular case. In it, the Court had held that to invalidate the slave contract would impermissibly “take away one man’s property and give it to another.”34 Such a thing, the Court held, was not required by the Thirteenth or Fourteenth Amendment. And if it had been required, the Court suggested, perhaps the amendments themselves might not be enforceable, because such interference with contract is “forbidden by the fundamental principles of the social compact, and is beyond the sphere of the legislative authority both of the States and the Nation.”35 A purer distillation of the Lochnerian view of the priority of anti-redistribution over other constitutional principles—most especially, over the core principles of the anti-oligarchy Constitution—would be difficult to invent.

Attorney General Homer Cummings, arguing the Gold Clause Cases personally on behalf of the government, framed the central questions of constitutional political economy in starkly different terms.36 His argument recalled Gilded Age Greenbackers’ and Populists’ claims about private banks’ usurpation of Congress’s constitutional authority over the nation’s currency.37 Monetary policy, the attorney general declared, is either under the control of Congress—to whom the Constitution had expressly granted sovereign power over this field—or it is under the control of powerful bondholders and contract holders who can decide the nation’s monetary policy by winning their cases in court. More fundamentally, he suggested, the nation’s money itself is either a core area of sovereignty and democratic policymaking under the Constitution, or else it is some sort of pre-constitutional form of privileged private property, out of the reach of the law. It cannot be both. Cummings argued that the answer was clear. “These gold contracts,” he argued, “deal with the very essence of sovereignty, for they require that the Government must surrender a portion of that sovereignty. To put it another way, these gold contracts have invaded the Federal field. It is not a case of Federal activity reaching out into a private area.… These claimants are upon Federal territory. They are squatters in the public domain, and when the government needs the territory they must move on.”38 These may be private contracts, but, as the government’s brief put it, such contracts “interfere[] no less directly and substantially with the regulation of the value of money than do monopolistic agreements or unreasonable rate contracts with the regulation of interstate commerce.”39

Cummings argued that an array of textual grants of constitutional power were best read together as a broad grant of power to Congress over this monetary field. It was not only the Article I power “to coin money and regulate the value thereof,” but also the powers to borrow, to tax, to provide for the general welfare, even to maintain armies and declare war. Together these “imply all the essentials of a comprehensive federal power over the whole subject of the medium of exchange, standards of measure and value, coinage of money, and the control of credit.”40 Congress and the executive had acted “against the background of utter national need,” in the thick of “an industrial and monetary and financial crisis of the most terrifying character.” These branches had exercised their powers to build a new financial structure for the nation, “essential to the happiness and prosperity and welfare of our country.” Vindicating the plaintiffs’ Lochnerian claims of property and contract “would mean the break-down and the wreckage of the structure thus carefully created. Moreover, it would create a preferred class who, because of a contract of a special character, are able to take themselves outside, as it were, of the financial structure of their own country.”41

And there, deep in the heart of the argument, in that claim about the “preferred class,” we begin to hear the strong echo of the older constitutional political economy arguments in the democracy-of-opportunity tradition, from Jacksonian equal protection tradition through, especially, the arguments of Justice Harlan in dissent in Pollock. Would the Court enable wealthy speculators wielding constitutional rights claims to build themselves up as a special privileged class? Would the Justices thwart the democratic branches’ efforts to build a financial system with enough resilience and broad enough access to credit to save the great mass of ordinary, middle-class Americans from financial ruin? Cummings urged the Justices to consider what a decision for the plaintiffs would mean for the broad swath of Americans who now depended on the federal government to dig the nation out of the Depression—and at the same time, how undemocratic, even oligarchic, a decision for the plaintiffs would be: “Should the claims of the owners of these gold obligations be approved, it would create a privileged class which, in character, in immunity, and in power, has hitherto been unparalleled in the history of the human race. I feel the walls of this courtroom expand; I see, waiting upon this decision, the hopes, the fears, and the welfare of millions of our fellow citizens.”42

In that contrast—the welfare of millions, versus the building up of a privileged class with unparalleled immunity and power—Cummings grasped two of the three central threads of the democracy-of-opportunity tradition and fashioned them into a constitutional defense of federal power. It was a powerful argument—and in the Gold Clause Cases, it won over the majority of the Court. A year earlier, in Blaisdell, Chief Justice Hughes had written a 5–4 majority opinion upholding a Minnesota debtor relief law that had given borrowers more time to pay their debts.43 The Court upheld the Minnesota law against a Contracts Clause challenge in part because it was a reasonable and proportionate response to the temporary emergency of the Depression. In the Gold Clause Cases, Chief Justice Hughes wrote for the same 5–4 majority over Justice McReynolds’s dissent. But this time he did not rely on any claim of temporary emergency. Instead, his opinion held in sweeping terms that, exactly as Cummings had argued, the federal government has “broad and comprehensive national authority over the subjects of revenue, finance and currency … derived from the aggregate of the powers granted to the Congress.”44 The private contracts interfered with that authority, so Congress could void them.45

Chief Justice Hughes found more troublesome the government’s argument in Perry, the case concerning gold clauses in U.S. bonds. In that case, Hughes thought, the federal government was essentially repudiating its own promise—violating the express terms of its own contract. That was one step too far. “When the United States, with constitutional authority, makes contracts, it has rights and incurs responsibilities similar to those of individuals,” he wrote, and concluded that one Congress was “without power” to abrogate the contracts a prior Congress had made.46 This had wild implications: A win for the Perry plaintiffs would have exploded the national debt by granting a massive special windfall to the holders of the federal bonds that had gold clauses. But then, in rather Marbury-esque fashion—asserting the Court’s power while holding it back—Hughes held that although the bondholders won the constitutional argument, they were not entitled to a cent of damages.47 Because Congress and the president had (constitutionally) confiscated all the gold and ended the market in it, the bondholders could not expect to be paid in actual gold. If it was dollars they were getting instead of gold, they were not entitled to any extra dollars beyond the number set by the new, postdevaluation dollar standard that Congress and the president had (constitutionally) made the monetary policy of the United States.

In essence, the bondholders were not entitled to damages because damages would require their stepping outside their nation’s monetary policy. And that, no one could do. But the modern logic of that conclusion was in deep tension with the old-order logic of holding that Congress was “without power” to repudiate the gold clauses in its bonds. Perry was in this way a liminal case, with one foot in the old order and one in the new. (One could say the same of Blaisdell.) Perry’s outcome seemed “baffling”48 at the time. But the upshot was clear. In Perry, the Court stood firmly on the sanctity of contracts—in theory. In practice, the Court allowed the New Deal’s first critical political-economic project—asserting a muscular new federal power over monetary policy and exercising that power to get much more money into the hands of ordinary Americans—to proceed.

Although the Chief Justice probably did not know this, Roosevelt was prepared to respond to an adverse ruling in the Gold Clause Cases by openly defying the Court. In a fireside chat he had prepared to broadcast to the nation had the Court gone the other way, Roosevelt described in some detail the practical consequences of enforcing the gold clauses, from the “wholly unearned profit” this would grant certain investors and speculators to the mass industrial and municipal bankruptcies and the devastation of ordinary “[h]ome owners, whether city workers or farmers,” whose mortgages would instantly have become far too expensive to pay.49 Invoking “the duty of the Congress and the President to protect the people of the United States to the best of their ability,” he argued in the draft address that “[t]o stand idly by and to permit the decision of the Supreme Court to be carried through to its logical, inescapable conclusion would … imperil the economic and political security of this nation.”50 This talk of the “duty” of Congress and the president was a major theme in New Deal constitutional thought: the idea that the legislative and executive branches have affirmative constitutional duties, rather than simply operating within the Constitution’s constraints. Roosevelt framed his most direct challenge to the Court’s constitutional supremacy by reaching back in political history, quoting President Lincoln’s first inaugural address: “[I]f the policy of the government, upon vital questions affecting the whole people, is to be irrevocably fixed by decisions of the Supreme Court, the instant they are made … the people will have ceased to be their own rulers, having to that extent practically resigned their government into the hands of that eminent tribunal.”51

Because Chief Justice Hughes sided with the government in the Gold Clause Cases, Roosevelt never delivered that speech. The government could proceed with its first radical change to the nation’s constitutional political economy—a change that had, decades earlier, been at the very center of the Democratic Party’s political platform and its constitutional aspirations for building a democracy of opportunity. By 1933, gold no longer played so central a role. Monetary policy was only one of several dimensions of the wrenching crisis. Still, for a court still largely thinking about constitutional political economy in Lochnerian terms, the Gold Clause Cases represented a highly significant early retreat. The Court effectively accepted that one of the most important sets of macroeconomic rules could constitutionally be set through politics, not through the court-enforced claims of property and contract so central to the old constitutional political economy. The implications of this change were enormous. As Roosevelt and his party began to fashion novel national solutions to the broader crisis, they would test how far the Court was willing to go.



The National Industrial Recovery Act: A Corporatist Solution to the Crisis

Roosevelt’s first efforts to confront the broader crisis led the federal government to assume unprecedented responsibilities across the economic sphere: public employment and public works, relief payments, labor policy and the regulation of markets, prices, and wages. Never had the federal government asserted such sweeping authority in peacetime. Along with great hope, the assertion of centralized power aroused grave constitutional worries. FDR and the New Dealers met the worries with the justification that the economic crisis was akin to war. They also made another, more paradoxical claim. The greatest constitutional worry was not New Deal innovation but the status quo. Without some nationally orchestrated scheme of economic cooperation and industrial democracy, they contended, our constitutional order would not survive the present crisis. Saving our Constitution, in other words, demanded resetting the old Lochnerian rules of the game. A great many defenders of the old order begged to differ, including the U.S. Supreme Court. It was one thing to accept, perhaps grudgingly, that Lochnerian political economy would have to give way to the federal government’s muscular new assertion of constitutional power over currency. It was quite another to accept that the federal government had the constitutional power to rewrite the rules of everyday economic life wholesale, across the industrial landscape, in the name of building a democracy of opportunity.

The centerpiece of the early New Deal’s scheme of economic cooperation and industrial democracy was the National Industrial Recovery Act (NIRA).52 The Recovery Act was cobbled together early in the “first hundred days” to make plain that the New Deal was equal to the challenge of fundamental reform. It was an ambitious reform and, at first, a popular one. It was also, according to conservatives, unconstitutional; it ultimately met its demise at the hands of the Supreme Court in Schechter (the “Sick Chicken Case”) on “Black Monday” in May 1935.53

The NIRA included a massive public works program to help put Americans back to work. But its main scheme was America’s first large-scale experiment with a form of economic regulation known as corporatism, conferring formal governmental authority on private actors to regulate key terms of economic life.54 Thus, the Recovery Act authorized private trade associations composed of employers and trade unions composed of workers to hammer out industrial “codes of fair competition”—maximum hours, minimum wages, prices, production standards—for public officials in a new National Recovery Administration to vet, adopt, and enforce.

The Recovery Act’s architects drew on the associational spirit of the Hoover administration. Allowable, voluntary cooperation among firms under Hoover became mandatory under the NIRA. Hoover had pushed back the outer limits of antitrust law; the Recovery Act went well beyond them, and it suspended antitrust enforcement. Equally startling: whereas Herbert Hoover left labor out in the cold, the NIRA’s soon-to-be-famous Section 7(a) not only obliged employers to “comply with the maximum hours … minimum rates of pay, and other conditions” contained in the industry-wide codes, but also provided that “employees shall have the right to organize and bargain collectively through representatives of their own choosing, and shall be free from the interference, restraint or coercion of employers” in doing so.55

Long a champion of organized labor and a seasoned social reformer, Senator Robert Wagner of New York was the Recovery Act’s sponsor and one of its main designers.56 In the NIRA, Wagner hoped to boost unions and give them an important role in making economic policy. The idea, as Wagner saw it, was to redistribute power in the nation’s political economy by giving workers’ organizations and associations of small and medium-sized firms something closer to an equal voice with big business in hammering out “codes of fair competition” for all the nation’s industries.

As soon as the Recovery Act passed through Congress, the White House launched a massive campaign to mobilize public support around the National Recovery Administration (NRA)57 and its famous “Blue Eagle” emblem, which would operate as a brand for every business abiding by the new codes. With broadcasts, advertisements, and parades, the administration summoned all manner of businesses in every corner of the economy to join the president’s grand experiment in industrial cooperation.58 The Recovery Act’s sweep underscored New Dealers’ determination to bring national government deep into manufacturing, mining, and agriculture, where much Commerce Power precedent held that the national government could not go, and deep into labor and other market and property relations, where due process precedent held no government could go.59 But the act’s drafters had had little time for the niceties of what they saw as reactionary doctrine. Rather than trying to frame their far-reaching assertions of congressional authority in the language of Commerce Power precedent, they set out as the “policy of Congress” a declaration of “a national emergency … of widespread unemployment and disorganization of industry.” And they made that emergency a warrant for a brash, doctrinally unhinged invocation of Congress’s duty “to provide for the general welfare by promoting the organization of industry for the purpose of cooperative action among trade groups” and “united action of labor and management” under “adequate governmental sanctions and supervision.”60

All this would come back to haunt the government’s lawyers when it came to defending the act in court. It embodied the new president’s forceful rejection of what, in his inaugural address, he called “an outworn tradition” of constitutional political economy that saw markets as largely self-regulating and self-correcting and hewed to the classical liberal vision of a limited national government.61

The Court would not respond to the Recovery Act until 1935. But other leading defenders of the old order wasted no time. In the Saturday Evening Post, Herbert Hoover proclaimed the NIRA an epochal “Challenge to Liberty.” Under FDR, the United States was lining up behind other “peoples and governments” that were succumbing to “economic regimentation” and “blindly wounding, even destroying … fundamental human liberties.”62

Hoover was right. The thinking behind the NIRA borrowed features of corporatism and economic planning from regimes that rejected liberal democracy.63 But the New Dealers saw the constitutional stakes in a different light: Could constitutional democracy measure up to the challenges of rebuilding the collapsed capitalist order and putting the nation back to work? Or were the dictatorships correct that the old “bourgeois” republican constitutions, with their quaint reliance on democratically elected legislatures, were just not up to the toughest problems of the day? If that was so, then Americans, like others, would eventually turn to authoritarians of left or right.64

As Ira Katznelson has underscored, the most basic constitutional challenge, in the New Dealers’ eyes, was to come up with the outlines of a political economy that harnessed new forms of economic governance to unshakeable liberal democratic commitments.65 That was what the NRA’s general counsel, Donald Richberg, had in mind when he told Congress: “The great adventure of the Recovery Act lies in this effort to find a democratic … solution of the problem that has produced dictatorships in at least three great nations since the World War.”66

Like Richberg and Senator Wagner, most New Deal–minded economists, policymakers, and politicians shared the view that at bottom, the Great Depression was a result of underconsumption—and underconsumption a consequence of the maldistribution of wealth and bargaining power, in favor of the corporate elite and against worker-consumers. The mass-production corporate economy required a mass market to consume its goods, but neither big, oligopolistic corporate employers nor smaller, competitive ones had the incentives to pay the wages to sustain mass consumption. That required measures compelling employers to pay higher wages without fear of falling behind their rivals. The result would boost mass purchasing power, to everyone’s collective advantage. This, in turn, required some combination of legal floors on wages and a massive redistribution of bargaining power to enable workers to secure high wages for themselves, across the whole industrial economy.

So went the economic logic behind Section 7(a). Its political logic was that the only way to restore democracy was to bring the constitutional norms of fair representation and equal rights into industrial life. But the act was “fraught with … danger to workers and consumers,” Senator Wagner warned, if its suspension of antitrust to allow for “organization and cooperation” on the part of businesses and employers “is not counterbalanced by the equal organization and equal bargaining power of employees.”67

Much as Wagner feared, the NRA lacked the administrative capacity to do its job, and the White House lacked the political will to make the business elites deal equitably with either labor or small business. Representatives of big corporations dominated the new federal agency and its constituent associations. Chief executives Alfred Sloan of General Motors, Gerard Swope of General Electric, and Walter Teagle of Standard Oil held top positions.68 Big firm influence permeated not only the NRA but also the great majority of trade associations doing the codification. Government supervision lay with a handful of staff attorneys, who ended up approving hundreds of codes drafted by the corporate bar.69

Roosevelt refused to weigh in on labor’s behalf. He instructed Richberg to give up demanding labor representation in the code-making process. The NRA declined to require collective bargaining as a condition for ratifying the industry codes, and Roosevelt, reluctant to rile the fiercely anti-union captains of industry, refused to intervene. He confirmed labor’s separation from the code-drafting machinery by establishing a separate National Labor Board (NLB) within the NRA.70 Chaired by Senator Wagner, the Labor Board was charged with implementing Section 7(a) by hearing complaints under that provision and, with little but its moral authority and symbolic power to withhold the NRA’s Blue Eagle brand, to “compose all conflicts threatening the industrial peace of the country.”71

The result of this conciliatory approach was that Wagner’s fledgling Labor Board worked hard but produced little peace.72 Big industry was convulsed with labor strife; firm after firm, from auto to steel to mining to textiles, saw waves of bitter, often violent strikes, the great majority of them brought on by the firms’ refusals to recognize and bargain with the unions their workers were joining. Union activists were fired and workers threatened if they talked up unionism. Employers in these core industries flatly rejected the Labor Board’s interpretation of Section 7(a), which required companies to bargain with unions that signed up a majority of workers or won their votes in Labor Board–run elections. Employers refused, standing adamantly on their constitutional rights under the ancien regime, which the courts routinely upheld.73

So, Section 7(a) didn’t underwrite effective enforcement of labor rights. But it did do important work. Its inclusion in the Recovery Act marked a dramatic recognition that unions were central actors in the new political-economic order struggling to be born. Unions campaigned with the slogan “The President Wants You to Join the Union.”74 Section 7(a) encouraged an enormous boost in union membership and a remarkable new sense of entitlement among industrial workers.75 It provided unprecedented legitimacy to the labor movement’s long-standing rights claims, and it made the increasingly militant strike waves into more than economic battles; now, they were also openly political and constitutional contests between competing visions of the fundamental rights and duties of labor and capital.

Dismayed by the weakness of his ad hoc Labor Board, Senator Wagner introduced a new bill in early 1934 to “put[] teeth” into workers’ rights to organize by making the Labor Board a permanent agency with ample powers of enforcement.76 Only a year and a half later, when the Supreme Court struck down the Recovery Act, and Section 7(a) with it, did the president throw his support behind Wagner’s bill. That happened in mid-1935, after the Court handed down A. L. A. Schechter Poultry Corp. v. United States.77


SCHECHTER POULTRY: THE COURT CONFRONTS NEW DEAL CONSTITUTIONALISM

The Schechter brothers ran a wholesale poultry yard and kosher slaughterhouse in Brooklyn. They were convicted of violating various provisions of their industry’s Live Poultry Code, including the ones that set maximum hours and minimum wages. Maximum hours and minimum wages were a requirement of Section 7(a), so the Schechters’ constitutional challenge was aimed at that section. But when the Supreme Court agreed to hear the case in April 1935, the entire act was on the block, and briefs and oral arguments brimmed with the same high-stakes constitutional claims that were increasingly a subject of public debate.

The counsel for petitioners, Frederick H. Wood, a prominent member of the elite New York Bar who rarely represented kosher butchers, framed the issues in a way that echoed the conservatives’ constitutional arguments in Congress and the public square.78 He asked: “May the Federal Government usurp the power of regulating purely intrastate production?” And “may it annihilate the principles of a free government, by wiping out in a single stroke the freedom of contract and enterprise of a free people and regimenting those participating in every private business by regulation more onerous … than that previously imposed even upon public utilities?”79 At oral argument, his closing peroration again echoed the act’s foes outside the Court: “If, as many believe, the Federal Government should be converted into some form of national socialism—whether Soviet, Fascist, or Nazi—it may be accomplished only by the submission of a constitutional amendment.… It may not be made by an act of Congress.”80

When the NRA’s general counsel, Donald Richberg, took up the government’s oral argument before the Court, he encouraged the Justices to consider the touchstones of New Deal constitutionalism that New Deal lawyers soon would learn not to mention in court: affirmative economic rights and affirmative governmental duties to secure them, and a national Constitution that not only empowered but obliged Congress to address the problem of gross class inequality and domination.81 These arguments forced the Court to confront a more sweeping question than the one posed in the Gold Clause fight. Would the Court allow the New Deal to revise the fundamentals of American constitutional political economy?

Richberg suggested it would have to, because only a muscular assertion of national power over economic policy could lift us out of the Depression. The NIRA, he argued, was Congress’s response to an economic breakdown that “private industry” had proved unable to repair. In 1933, Congress had confronted a “nationwide system of production, exchange, and employment” in a “downward spiral.” The “National Government alone” had “the power and the obligation” to “protect against the evils of this unparalleled depression.” Invoking Madison’s Notes and his Virginia Plan, Richberg reminded the Court of the understanding of the “Fathers” that the Constitution would secure to Congress the power to address problems, above all economic problems, which the states separately were incompetent to solve.82 Congress had not only the power but the duty to bring about an “expansion of industry.”83

Opposing counsel cast the NIRA as an end to “freedom of contract”; Richberg responded with the New Dealers’ consistent counterpoint. The old economic liberties had never safeguarded “actual economic freedom” for workers, and now, their court-crafted freedom of contract stood exposed as a “liberty to starve.” “No men can claim that they are free when they have no opportunity to make a living,” Richberg told the Justices. Preserving the “realities of liberty” and the “freedom of the employee to make a contract for decent wages” required “action, not inaction,” on the part of government.84

The Court was having none of Richberg’s New Deal constitutionalism. Schechter was decided on May 27, 1935, dubbed by journalists the New Deal’s “Black Monday.” The Court unanimously struck down the NIRA. Its unanimity signaled that the Recovery Act had breached boundaries that even the liberals—Brandeis, Cardozo, and Stone—meant to enforce.85

Putting the Schechters’ freedom-of-contract arguments on the shelf, the Justices settled on two other principles: federalism and separation of powers. Schechter’s classic separation of powers ruling goes under the name of the “nondelegation doctrine.” It says that Congress may not “delegate” its lawmaking authority to the executive branch. Administrative agencies lodged in the executive, as well as independent agencies like the Federal Trade Commission (FTC), may develop and enforce specific rules and policies, but they must do so under reasonably clear, general standards set out by Congress. The NIRA, said Chief Justice Hughes for the Court, crossed that line, impermissibly blurring the boundary between Article I and Article II powers. As Justice Cardozo put it in his concurring opinion, the NIRA was “delegation running riot.”86

“Delegation running riot” has become a mantra of contemporary libertarians and Lochner revivalists, who repeat it frequently these days in their legal and political battles to dismantle or “deconstruct” the modern administrative state. They point to Schechter as the last great expression of a once-robust judicial check on unbridled state-building. Liberals don’t lament the doctrine’s demise, but they tend to agree on its historical significance.87

That history has it wrong.88 There never was a robust nondelegation doctrine.89 Schechter was a one-off. Until Schechter, not a single federal statute was ever struck down on nondelegation grounds. Starting in the 1880s, the federal government began construction of modern administrative agencies. The Court would hear nondelegation-based objections to newly enacted regulatory statutes conferring broad policy-making discretion on new agencies. The Court would confirm that there was a core of legislative power that could not be delegated, and then proceed to uphold the statutory delegation at issue.90

This was not Justice Gorsuch’s or Kavanaugh’s imagined nondelegation doctrine. All that the actual doctrine ever demanded was a modicum of legislative direction and specificity.91 That was true in Schechter and remained true after Schechter, when Congress got the message and supplied a modicum more direction. In contrast to Lochner-era Commerce Power or substantive due process doctrine, nondelegation did not undergo some dramatic abandonment.92

Even before its judicial burial, the NIRA was going badly—for reasons close to the heart of the Court’s objections. The act’s main architects, like Wagner, hoped to reset the economy and “restore democracy” by dramatically redistributing economic power. What they got instead was a Recovery Administration dominated by the corporate elite. That was what the politics of the moment produced. Achieving the kind of transformation the New Dealers envisioned would have involved forcing business elites, who had always enjoyed unilateral authority over industrial relations, to recognize and bargain with unions. But the White House had no strong incentive to force this to happen. Charged by Congress in general terms to engineer a business recovery, the Executive took the path of least resistance and put the executives in charge of what amounted to a big-corporation-friendly form of corporatism. To overcome the nondelegation problem, Wagner’s vision of a new “equality of organization and bargaining power” would have to be clearly stated policy; it would need sharp legal teeth. Wagner was drafting exactly that bill: an act with teeth to enforce the collective freedoms and right to union recognition it conferred on labor. A stark choice lay ahead for politicians and for the Court. Schechter’s nondelegation doctrine was no problem for Wagner’s new bill. But a hardline version of the old Lochnerian limitations on the Commerce Power would be an insurmountable problem.

And that was just what the Commerce Power portion of Schechter delivered. Determined to write for the Court, Chief Justice Hughes produced an opinion built around the doctrinal style and substance of the conservative Four Horsemen. Hughes, Roberts, and Brandeis were sufficiently outraged by the New Dealers’ heedless centralization of power that they joined the old guard in deploying all the old learning against FDR’s recovery program. Thus, the Court didn’t just parry Congress’s stab at making the General Welfare Clause an alternative to the Commerce Clause as a fount of regulatory power. Hughes’s opinion was laced with all the old categorical distinctions of the Court’s nineteenth-century commerce doctrine. Mining, manufacturing, growing crops, preparing food like the Schechters’ kosher chickens: all of these were not “commerce” but “essentially local” activities; and it fell to the “authority of the States to deal with domestic problems arising from labor conditions” in these domains.93

Richberg and the other New Deal lawyers charged with defending the Recovery Act had hoped to defend Section 7(a) before the high court in a case involving employment at a big firm deeply embedded in interstate commerce. Instead, they got stuck with the “Sick Chicken Case.” So, the government had to argue that the Schechters’ breach of the code’s minimum wage provision put pressure on the whole trade’s wage structure. And that defeated Section 7(a)’s core purpose—boosting the purchasing power of the nation’s working-class consumers to generate the kind of demand that would revive interstate commerce and stabilize the overall economy. This was the main purpose; and that was the problem. The same argument could be made about anybody’s wages, anywhere. The scheme was designed around the idea that the economy was a “nationwide system.” Butchers’ wages in New York affected miners’ wages in West Virginia and farmers’ incomes in Nebraska!94

In response, Chief Justice Hughes rehearsed the old learning, whose gist was that “essentially local” economic activity like “mining, manufacturing or growing crops” could not be brought under Congress’s control on the theory that want of salutary federal regulation had brought about a “diminution” of interstate commerce. That kind of reasoning led to complete centralization.95 Justice Cardozo’s concurring opinion, joined by Justice Stone, showed some sympathy for the New Dealers’ thinking. The New Dealers were right that in modern industrial society, economic activity in any one place affects commerce as a whole. But the Schechters were right, too; ours was a federal system, and upholding it required boundaries between inter- and intrastate activities. The majority’s categorical reasoning would not do. Happily, said Cardozo, the “law is not indifferent to considerations of degree.”96

Of the nine Justices, only two conceded that at least some intrastate economic activity involving wages in manufacturing or other sectors might have sizable enough effects on commerce for Congress to regulate. And even Cardozo and Stone intimated agreement with the court below: their fellow Progressive, the famous Learned Hand, who not only struck down Section 7(a) but forthrightly said that generally speaking, manufacturing, mining, food processing, and the like belonged to the “separate states” to regulate, until we changed the Constitution itself.97 Thus, on Black Monday, a unanimous Court had done more than simply strike down the NIRA. Seven, and quite possibly all nine, Justices seemed to have rejected the New Deal’s most basic political-economic premise: that economic reform was a national problem requiring national solutions.



ROOSEVELT’S RESPONSE TO SCHECHTER

Five days after the Schechter decision was handed down, President Roosevelt held an hours-long press conference, carefully unpacking passages from Hughes’s opinion and its greater implications. The decision, said the president, was “much more important than … any decision of my lifetime or yours … more important than any decision probably since the Dred Scott case.”98 Roosevelt was preparing the public for a showdown on the plane of constitutional political economy, and doing so with great care, in a spirit of “high constitutional seriousness.”99 As Bruce Ackerman has argued, the president was educating the press corps in order to educate the public, laying the ground for a well-considered popular mandate to confront the Court.100 Based on the thousands of letters and telegrams he had received lamenting the demise of the codes and calling for action to replace them, FDR concluded that the public “have not yet information from either the press or the radio or from me, which would put this situation in plain, lay language.” He went on to explain his worry “that so many of these letters and telegrams”—and the actions they suggested to address anew the problems of big business domination and downward spiraling wages—“are futile.”101

Taking up the majority’s interpretation of the Commerce Clause, Roosevelt observed that if the Justices held fast to this view of the Commerce Power, vast areas of national economic life—“construction,” “mining,” “manufacturing,” “the growing of crops,” all the “major … activities” besides transportation—would remain beyond the reach of the New Deal, leaving action on all these matters to the states.102

Here, FDR gave a sophisticated account of the jagged path of Commerce Power thinking, since “the old Knight case,” where the commerce versus manufacturing and the direct versus indirect effects ideas originated. True, the Court sometimes reverted to these ideas. But the “whole tendency over the years since Knight has been to view the interstate commerce clause in the light of present-day civilization.” FDR was alluding to Cardozo’s perspective, which, he noted, arose from “an entirely different philosophy.”103 “The prosperity of the farmer,” Roosevelt explained, “does have an effect today on the manufacturer in Pittsburgh. The prosperity of the clothing worker in the city of New York has an effect on the prosperity of the farmer in Wisconsin, and so it goes. We are interdependent—we are tied in together. And the hope has been that we could, through a period of years, interpret the interstate commerce clause of the Constitution in the light of these new things that have come to the country.”104 “That was why,” the president went on, “the Congress for a good many years” has thought “that in drafting legislation we could depend on an interpretation” that enlarged “the Constitutional meaning of interstate commerce to include … those matters which indirectly affect interstate commerce.” Now, however, with Schechter, “all that seems to be ‘out the window.’ … We have been relegated to the horse-and-buggy definition of interstate commerce.”105

However, he argued, this question was not one for the Court finally to decide. The issue of national authority over national problems was for the nation to determine. “In some ways it may be the best thing that has happened to this country for a long time that such a decision has come from the Supreme Court, because it clarifies the issue.”106


Yes, and the issue is this: … Is the United States going to decide, are the people of this country going to decide that their Federal Government shall in the future have no right under any implied power or any court-approved power to enter into a solution of a national economic problem, but that that national economic problem must be decided only by the States? … Shall the Federal Government [have] no right under this or following opinions to take any part in trying to better national social conditions? Now that is flat and that is simple!107



But what else would the administration do to try to reverse the Court’s obduracy? An amendment enlarging the scope of Congress’s regulatory power? An amendment ending or restricting judicial review of federal statutes? A statute changing the number of Justices? Or perhaps a national referendum to reverse Schechter, while avoiding the protracted amendment process prescribed by Article V? All these possibilities were being discussed in the administration and Congress. Having laid before the nation his critique of what the Court had done, FDR was keeping his options open.




The Wagner Act and New Deal Constitutional Political Economy

By striking down the Recovery Act, the Court deprived FDR of an industrial relations policy and inadvertently nudged him to support Senator Wagner’s radical labor bill, which would prove a formidable work of constitutional construction. The Wagner Act of 1935 brought together two strains of labor constitutionalism. It reflected progressive and socialist labor’s views about the affirmative role of government in industrial life. It also partook of the old AFL case for collective constitutional liberties, with its many textual bases and sources in constitutional tradition: the Guarantee Clause; the First, Thirteenth, and Fourteenth Amendments; and inherited antislavery and republican accounts of economic liberty.

The class struggle that swirled around the transformative new law would flow into the election campaign of 1936 and reshape the New Deal into an explicitly pro-labor, social-democratic movement. Likewise, the Wagner Act battle would see New Dealers articulate for the first time their own full-bore constitutional political economy of affirmative social and economic rights and governmental duties. These would reshape both public discourse and the Court’s own doctrines more deeply than we remember.


A “VERITABLE CHARTER OF FREEDOM OF CONTRACT”

In the wake of Schechter, hearings continued on Senator Wagner’s bill to “put teeth”108 into labor’s rights, and to reorganize the NRA Labor Board into an independent agency, fully empowered to enforce those rights. Amid hundreds of mass strikes demanding the collective freedoms and right of union recognition that the now defunct Section 7(a) had promised, it was untenable for the New Deal to lack a labor policy. Meanwhile, business’s mounting opposition to New Deal reform combined with the solid support FDR enjoyed from the expanding ranks of organized labor to put the president behind Wagner’s radical new bill. For the first time in our history, the national government—or rather, two branches of it—lined up squarely on labor’s side of the struggle over the nation’s constitutional political economy.

Business big and small poured unprecedented resources into defeating the bill. In newspaper, magazine, and radio ads, in pamphlets and brochures sent to employees and customers, and in testimony before Congress, business leaders and their attorneys and publicists conjured the old trope of the union as a “labor trust” or “monopoly”; they railed against Wagner, FDR, and the New Deal for seeking to impose a “collectivist” future on American industry. Chiefly, however, they leaned on the Constitution, the Court’s Constitution, and insisted that the bill flouted it.

Schechter only reconfirmed for them that the Wagner bill breached the Constitution’s federalism safeguards: It regulated employment in manufacturing and other domains that belonged solely to the states. Business likewise pointed to an unbroken line of precedents enshrining employers’ right to contract with individual employees and striking down legislative efforts to make them deal with unions.109 James Emery, chief counsel of the National Association of Manufacturers (NAM) and veteran anti-union advocate, protested that the Wagner bill flatly violated one of “the most fundamental rights that man possesses, whether labor or employer,” the right to contract and refuse to contract, and the right “to decline to associate with others.”110

Senator Wagner’s response channeled both organized labor’s long-standing, antislavery-inspired constitutional outlook and the views of Progressive reformers like Brandeis on safeguarding labor’s freedom of collective action as a building block for industrial democracy. The collective freedoms codified in the new bill, said Wagner, were no violation of freedom of contract but a “veritable charter of freedom of contract.”111 “The law,” he noted, “has long refused to recognize contracts secured through physical compulsion or duress. The actualities of present-day life impel us to recognize economic duress as well. We are forced to recognize the futility of pretending that there is equality of freedom when a single workman, with only his job between his family and ruin, sits down to draw a contract of employment with a representative of a tremendous organization having thousands of workers at its call.”112

Without the right of workers to choose to bargain collectively and the corollary duty of employers to bargain with their representatives, “there would be slavery by contract.”113 Notice Wagner did not dispute the premise that the Constitution, rightly understood, enshrined economic liberty; instead, working within the democracy-of-opportunity tradition, he challenged the understanding of that precept advanced by business interests and the courts.

“Nothing could be more fallacious,” said Wagner, than the notion that the new legislative restraints that his bill imposed on employers violated economic liberty. True, the bill altered the distribution of bargaining power enforced by the entrenched common-law rules of the game. But those rules were anachronistic. “The fathers of our Nation did not regard freedom of contract as an abstract end. They valued it as a means of insuring equal opportunities, which cannot be attained where contracts are dictated by the stronger party.”114

Wagner was right. Jefferson, informed by Adam Smith, prized the emancipatory power of free markets and yet was “never loathe” to use “constitutional and statutory measures to make the poor independent” and build “the institutional framework for a free society.”115 Making “the poor independent” was a constitutional essential; only an economically independent citizenry could sustain a republican form of government. For antebellum republicanism, that meant propertied independence. Wagner rang out the changes on the democracy-of-opportunity tradition wrought by postbellum labor republicanism and the Progressives’ industrial democracy ideal. Political self-rule could not survive alongside industrial “despotism.”116 Too many working people were “industrial slaves.” They would regain their economic independence—and the citizenly-character-forming qualities it imparted—not via individual property-holding, but collectively, via the material security and voice, authority, and responsibility that came with unions. “Let men know the dignity of freedom and self-expression in their daily lives,” the senator told the New York Times, “and they will never bow to tyranny in any quarter of their national life.”117

Of the antistatist AFL old guard, only Andrew Furuseth came around to supporting Wagner’s bill. Recalling the Jacksonians’ core anti-oligarchy insight that the laboring “many” needed mass organizations—a mass political party and now, mass unions—with the clout to counter the wealthy “few,” Furuseth declared that Wagner’s bill would come to the republic’s rescue by finally “incorporat[ing] the industrial workers in the polity of the United States” as a “check upon the power of ‘Big Business.’ ”118

Wagner welcomed the labor constitutionalist’s support but rebuffed Furuseth’s renewed efforts to get Congress to rely on “labor’s glorious Amendment” as the constitutional basis for its labor bill.119 Nor would Wagner repeat the blunder of the “first hundred days” and the NIRA, making light of the Court’s jurisprudence by framing a regulatory measure around the General Welfare Clause. The Commerce Power was no safe shelter from the inevitable judicial storm, but it was the only one in sight. As soon as Schechter came down, Wagner summoned his team of attorneys, including Donald Richberg and two Frankfurter protégés in their late twenties—Wagner’s chief legislative aide, Leon Keyserling, and the solicitor of the Department of Labor, Charles Wyzanski. Wagner directed them to save the bill’s substance, but redraw it to hew as closely as possible to the Court’s language and strictures.120

The NIRA had asserted national authority over every workplace in the land. It did not even pay lip service to the federalism safeguards the Court had been etching into Commerce Power doctrine for decades. The path forward ran through Cardozo’s concurrence. Above all, the bill must not appear to “obliterate the distinction between what is national and what is local in the activities of commerce.”121 A bill that embraced the requirement that the regulated activity affect interstate commerce just might prompt a few more Justices to join in the view that magnitude matters, and at least some employment in manufacturing and other sectors could have large enough effects on commerce for Congress to regulate. The way around Schechter was to follow Learned Hand’s signal: Make the affecting-commerce requirement a “question … in each case.”122 This case-by-case approach to “affecting commerce” would enable the new Labor Board to build test cases that easily fit existing Commerce Power precedents—and others that stretched beyond them. It might also convince a majority of the Court that Congress was finally taking its doctrines seriously.

Wagner also directed Keyserling and the others to redraft the bill’s first section without mention of the general welfare. Instead, Section 1 begins with the finding that “[t]he denial by employers of the right of employees to organize and the refusal by employers to accept the procedure of collective bargaining leads to strikes and other forms of industrial strife …, which have the intent or the necessary effect of burdening or obstructing commerce.”123

Section 1 was an impressive piece of constitutional political economy unto itself. With Frankfurter’s encouragement, Wyzanski had urged Wagner “to stick as closely as possible to the [commerce power] precedent already established” and avoid any “broad language” in Section 1 about the “worker’s freedom.”124 Wagner rejected the advice. As Keyserling later recalled, the senator’s idea was not only to track but also “to make constitutional law.”125 So, Section 1 became a braid of Commerce Power doctrine with labor’s Constitution of collective liberty, Progressive constitutional ideas about industrial democracy, managerial reformers’ concerns about industrial peace, and Realist insights about the public construction of private employers’ unequal bargaining power.126 At Wagner’s insistence, Section 1 wove these threads together with the New Dealers’ distinctive macroeconomic take on the Depression: that its root causes lay in the maldistribution of wealth and bargaining power; and that overcoming it demanded a legal order that positively encouraged broad-based unionization and collective bargaining to boost “wages and the purchase power of wage earners” and to stabilize “competitive wage rates and working conditions within and between industries.”127

Thus, making it “the policy of the United States” to “encourag[e] the practice and procedure of collective bargaining” and “protect” workers’ “full freedom of association, self-organization, and designation of representatives of their own choosing” was a way to “restore” to “wage earners” the Constitution’s promises of equal rights in economic as well as political life.128 But it also was a public policy addressing the general interest in averting two great evils: “recurrent business depressions” and commerce-killing “industrial strife and unrest.”129

The body of the bill created a New Deal agency that turned the law of industrial relations upside down, in both substance and procedure, transferring authority as far as possible from the courts to the new National Labor Relations Board (NLRB).130 The act guaranteed workers the right to organize, strike, boycott, and picket, and to select their own union by majority vote. Like the late, lamented Section 7(a), it safeguarded these rights from employer interference, constraint, or coercion. It outlawed what had been employers’ constitutionalized common-law right to discriminate against employees on the basis of union membership or union activism. In contrast to the NIRA, it made violations of these various norms into statutory infractions (“unfair labor practices”) and authorized the new NLRB to prosecute and to hear employee complaints, to determine union jurisdictions, and to conduct on-site elections. It also required employers to bargain exclusively with the chosen union over wages, hours, and working conditions. It was not lost on employers (nor on the wary AFL craft unions) that the bill’s architects aimed to authorize broad-based industrial unions in order to organize workers—and raise and stabilize wages and labor standards—as far as possible across the whole industrial landscape.



FRAMING THE CONSTITUTIONAL CONFLICT

In spring and early summer of 1935, as the hearings unfolded, there was little doubt about the constitutional meaning of Wagner’s bill, from the perspective of its champions. Witness after witness on the act’s behalf—lawmakers, labor leaders, and middle-class experts and professionals—cast the problem it addressed as not simply economic or social, but, inextricably, constitutional as well.131 The constitutional infirmities of the existing legal order were basically twofold. First, they ran to the kind of livelihood promised by the Constitution’s guarantees of equal rights and liberty in the democracy-of-opportunity tradition. The grossly “unequal freedom” and bargaining power of the “single workman” mocked this promise.132 Without the rights to strike and bargain collectively, he was consigned to poverty wages and had no real hope of an American “standard of living.”133

And second, the constitutional infirmities of the existing legal order went to its denial of any realistic measure of democratic agency and equal citizenship for working-class Americans. Corporate power in the halls of government made a mockery of republican self-rule. By promoting and protecting unions, Wagner’s bill would finally “incorporate the industrial workers in the polity of the United States” as a “check upon the power of ‘Big Business.’ ”134 Likewise, participation in collective decision-making and possession of collective clout via unions were indispensable to making the real world of production more like what it ought to be in republican theory: a character-forming sphere of freedom and agency, not slavery and domination. The right of labor representation, said Wagner, was fundamental to “democratic self-government” in an industrial society; it marked the “difference between despotism and democracy.”135 The great Legal Realist, Columbia law professor Robert Hale, told the Senate Committee on Education and Labor that the situation of an employee at a nonunion steel plant was akin to that of a “non-voting member of society.”136

The Senate report on the Wagner bill dwelled long on the constitutional commitment to collective self-rule that it would bring to earth. “A worker in the field of industry, like a citizen in the field of government,” had an “inherent right” to “self-government.” In both fields, it declared, he was entitled “to be free to form or join organizations, to designate representatives, and to engage in concerted activities.”137 But instead, as one local union leader testified, “[i]ndustrially,” the citizen-worker is “dis[en]franchised.”138 From this perspective, the statute’s cornerstones, set forth in its central section, were those rights organized labor had long claimed under the Guarantee Clause and the First, Thirteenth, and Fourteenth Amendments: to associate, organize, and act in concert, and to “representatives of their own choosing.” Together, the act’s provisions promised to bring the responsibilities and expectations of American citizenship—elections and self-rule, due process, free speech, the rights of assembly and petition—into the factory, mine, and mill.

No sooner had FDR signed the Wagner Act in July 1935 “than employers announced that they would defy it.”139 U.S. Steel’s vice president of industrial relations proclaimed that he would “go to jail or be convicted as a felon” rather than obey the Wagner Act.140 Employers openly flouted the new law and the efforts of the new Labor Board to enforce it. Organizers and activists continued to be fired, beaten, and blacklisted. Where new union locals sprang up, employers continued to refuse recognition. Employers defended their defiance in the name of contract, property, and states’ rights—and their claims were uniformly upheld by the lower courts.

In May 1936, the Supreme Court handed down Carter Coal Co.141 It struck down the Guffey Coal Stabilization Act,142 a NIRA / Section 7(a) replacement specific to the coal industry. The decision seemed to spell doom for the Wagner Act. Justice Sutherland, writing for the Court in Carter Coal, did not doubt that the constant strikes in the coal fields wreaked havoc on industry and commerce. Coal, after all, powered the nation’s factories and its rail and shipping lines. But as Sutherland saw it, miners’ strikes have only “secondary and indirect effects” on interstate commerce. No matter how vast these “effects” may be, coal mining was local activity, labor relations were local relations, and so, “the evils [addressed by the act] are all local evils over which the federal government has no legislative control.”143

After Carter Coal, six out of six circuit courts to address the issue all held unanimously that the Wagner Act was unconstitutional as it applied to manufacturing. The heart of the nation’s economy was exempt from the act.144 Labor’s councils, along with New Dealers in Congress, began taking up in earnest the questions of court-packing, jurisdiction-stripping, and formal constitutional amendment that the president had deferred. In the union halls and factories, strikers continued to demand the rights of labor that two branches of government had now upheld. Employers backed by the federal courts condemned these rights and flouted them. Two rival legal and constitutional regimes vied with one another in the nation’s industrial centers; the clash flooded into the national political debate.

In the summer and fall of 1936, FDR campaigned for reelection against his Republican challenger, Kansas governor Alf Landon. Having come down on one side in the industrial struggle, Roosevelt abandoned cross-class appeals and launched a crusade against the “economic royalists” and their new “industrial dictatorship.”145 An overt attack on the Supreme Court, he reckoned, would distract attention from the substance of the New Deal program. So FDR left that to surrogates while he took the high road, casting the campaign as a time for fundamental constitutional choices by “the people themselves”—about the meaning of American freedom, the rights of citizens, and the powers and duties of government.

Landon and his supporters made certain that the Court and its decisions would also be central issues in the campaign. As the campaign got underway, conservative Republicans and business organizations like the Liberty League repeatedly accused FDR and the New Deal of “running against” and “tearing down the Constitution.” The Republican Party platform declared, “America is in peril” because FDR was “insist[ing] on the passage of laws that are contrary to the Constitution,” “violat[ing] the rights and liberties of citizens,” and “constantly seeking to usurp” the rights “reserved to the people and the States.”146



ROOSEVELT’S “DEMOCRACY OF OPPORTUNITY” VERSUS “ECONOMIC TYRANNY”

Roosevelt responded in kind. His speech accepting the Democratic nomination in June 1936 was one Wagner helped draft.147 It was built around the same basic constitutional narrative about the rise of oligarchy and demise of liberty in the age of corporate capital that was at the heart of the claims of Gilded Age social movements, Progressive reformers, and “advanced” New Dealers. FDR made it his own, summoning the story to support the democracy-of-opportunity vision of constitutional political economy he now brought to the center of the national stage. “In 1776,” the president began, “we sought freedom from the tyranny of a political autocracy—from the eighteenth-century royalists who held special privileges from the crown.” Since then, however, “the rush of modern civilization … has raised for us new difficulties, new problems which must be solved if we are to preserve to the United States the political and economic freedom for which Washington and Jefferson planned and fought.”148

Over the course of the nineteenth century, Roosevelt explained, industrialization brought forth “a new civilization,” and with it, a new peril for political and economic freedom. “For out of this modern civilization economic royalists carved new dynasties. New kingdoms were built upon concentration of control over material things”—plainspoken words for an oligarchy resting on finance and industrial capital. In ways “undreamed of by the fathers,” the “economic royalists” used “corporations, banks and securities, new machinery of industry and agriculture, of labor and capital” to construct a “new despotism wrapped in the robes of legal sanction.”149 Undoing this new despotism was the basic challenge of the day. Answering it was not within the grasp of laissez-faire constitutionalism and its one-sided notion that liberty is secure as long as government is restrained. “Against economic tyranny such as this, the American citizen could appeal only to the organized power of Government.”150

Taking his constitutional grammar from reformers like Wagner, whose social-democratic rendering of republican freedom emphasized economic independence and nondomination, Roosevelt explained,


An old English judge once said: “Necessitous men are not free men.” Liberty requires an opportunity to make a living—a living decent according to the standard of the time, a living which gives man not only enough to live by, but something to live for. For too many of us the political equality we once had won was meaningless in the face of economic inequality. A small group had concentrated into their own hands an almost complete control over other people’s property, other people’s money, other people’s labor—other people’s lives.… The royalists of the economic order have conceded that political freedom was the business of the Government, but they have maintained that economic slavery was nobody’s business. They granted that the Government could protect the citizen in his right to vote, but they denied that the Government could do anything to protect the citizen in his right to work and his right to live.

Today we stand committed to the proposition that freedom is no half-and-half affair. If the average citizen is guaranteed equal opportunity in the polling place, he must have equal opportunity in the market place.151



FDR was articulating and describing an American constitutional order centered on affirmative governmental obligations—government’s “inescapable obligations to its citizens,” he called them—to ensure economic security for all and “the establishment of a democracy of opportunity.”152 This constitutional order, he argued, must secure Americans’ freedom from private economic domination. A few weeks later, Roosevelt would return to the idea of a battle over the meaning of freedom, in a way that spotlighted the theme of industrial servitude. The election, he said, called on Americans to decide between returning “to that definition of liberty under which for many years a free people were gradually regimented into the service [of capital],” or else embracing a “changed concept of the duty and responsibility of government toward economic life.”153

Given what this portended, the president said, it was no wonder that the “economic royalists” were claiming that the New Deal’s “democracy of opportunity” marked an attempt “to overthrow” the Constitution. “What they really complain of is that we seek to take away their power.” The people themselves were equipped to decide what “the Constitution stand[s] for” and whether the New Deal was a threat to its principles or their vindication.154

On November 3, 1936, FDR won by the largest popular landslide in U.S. history. Roosevelt won over 60 percent of the popular vote and forty-six of forty-eight states in the Electoral College. Democrats secured three-fourths of the seats in both House and Senate.155 The president and the New Dealers in Congress hailed their crushing victory and wasted little time in depicting it as a mandate for their constitutional outlook and a repudiation of the Court’s. The Wagner Act and the Social Security Act (SSA), the other great landmark of 1935, were both on the Supreme Court docket, set to be argued in February. Given its stone-cold reception in every lower court, the Wagner Act (NLRA) seemed doomed to a near certainty. The SSA was also in peril. (We will return to its fortunes soon.) A showdown with the Court seemed inevitable.

In Congress, jurisdiction-stripping and other court-curbing bills and calls for Article V amendments of all sorts abounded. Given the high constitutional stakes both sides had raised in the election and the Democrats’ unprecedented sweep, New Deal lawmakers proclaimed their victory a mandate for a “great economic and social revolution.”156 The “dominant five-judge” “economic-social-constitutional philosophy” “was repudiated by the people of America,” proclaimed New Deal senator and soon-to-be-Justice Hugo Black.157 It was “not only the right of Congress under the Constitution, but the imperative duty of Congress, to protect the people” from the “miserable and degrading effects” of joblessness, exploitation, and poverty.158 The people have adopted this constitutional philosophy, but, New Dealers complained, the courts “have not understood … this revolution.”159



THE CONSTITUTION: A “LAYMAN’S DOCUMENT”

In early February, days before oral argument began on the Wagner Act, Roosevelt broke his silence on the Court and announced the first big legislative initiative of his second term: a bill authorizing the president to appoint an additional Supreme Court Justice for each sitting Justice aged seventy or more who had served at least ten years.160 There was something to be said for addressing the entrenchment of Justices appointed decades ago by long-departed presidents and senators. Still, Roosevelt’s court-packing proposal was a blunt instrument that distressed a great many Democrats as well as Republicans. The fact was that six of the sitting Justices at the time met its age and years-on-the-bench threshold, so the bill immediately would have given the president more than enough appointments to swing the Court promptly into the New Deal’s corner. Unlike the fireside chat Roosevelt had prepared in advance of the decision in the Gold Clause Cases, which was forthright and highly concrete in its critique of the Court, here Roosevelt indulged his fondness for sly indirection and, at first, championed the radical measure as mere housekeeping to help the aging Court keep up with judicial business.161

The slyness garnered bad press, so FDR put forward the constitutional case for his “Plan for Reorganization of the Judiciary.” In his second term’s “first radio report to the people,” the president told his millions of listeners: “I hope that you have re-read the Constitution of the United States in these past few weeks. Like the Bible, it ought to be read again and again.”162 As he had in the days after Black Monday, Roosevelt expounded text and history to make his case before the public.

Like the Protestant Bible, the Constitution was a “lay-man’s document.” No priesthood or legal elite enjoyed a monopoly of interpretive authority. To the contrary: at critical moments in the past, the “lay rank and file,” “the American people,” and their reform-minded “leaders” had “interpreted the Constitution for themselves” and set their own constitutional vision against the doctrines of the judiciary and legal elite, and had “ultimately prevailed.” They “overruled” the Court.163 So it was today: “We have reached the point as a Nation where we must take action to save the Constitution from the Court and the Court from itself.”164

But wasn’t the amendment process the proper route? No, the president answered. The plutocrats, who had tried to thwart the “mandate of the people” in the last election, now aimed to make the amendment process their “last stand.” And the Article V rules would enable them to make that process an endlessly protracted one. Even then, “five per-cent of the voting population” could block ratification.165

Besides, the Constitution’s text was not the problem. The problem was the conservative Justices’ gloss on it. Roosevelt pointed out that the text was ample to support the New Deal program in all its parts. The Commerce Power was aimed to reach problems the several states could not address one by one, and the power to provide for the general welfare was the framers’ way of giving Congress power to deal with “problems then undreamed of [that] would become national problems.”166 Pundits predicted that the Court would not heed these substantive views. They were wrong. An unreorganized Court soon would uphold the Wagner Act under the Commerce Power and Social Security under the General Welfare Clause.

As the president bore down on the Court with his dramatic and controversial measure, labor was taking dramatic and controversial steps of its own. The industrial unions were embracing a new form of industrial action, the “sit-down strike,” or factory occupation.167 It marked an escalation of the constitutional class war and became indelibly associated in the public mind with the clash between the Court’s old constitutional order and the one promised by the Wagner Act and the New Deal.168 Beginning in late December 1936, all the nation’s big auto manufacturers were hit with full-blown factory occupations.169 Soon, thousands of sit-down strikes spread to almost every industry and city in the nation.170 The strikers, with their defenders in Congress and public debate, cast the sit-down strikes as claims for a new statutorily enacted regime recognizing workers’ constitutional freedoms of organization and self-representation.171



A COURT TRANSFORMED

In the second week of February 1937, the Justices heard argument on the constitutionality of the Wagner Act. Outside the Court, in public discourse, the case was about clashing rights and freedoms. Would the Court stick to the old order of employers’ rights or succumb to the combined pressure of sit-downs and court-packing and recognize labor’s new rights? Inside the Court, however, the New Deal attorneys defending the act—Solicitor General Stanley Reed, Wyzanski from the Labor Department, and Warren Madden, recently appointed chair of the new NLRB—would stick to the Commerce Power script. They would breathe not a constitutional word about the heterodox “fundamental rights”—collective not individual, against private not state invasion, and safeguarded chiefly by an administrative state actor—at stake in the NLRA.172 Even so, Reed, Madden, and Wyzanski were not sanguine about the prospects for NLRB v. Jones & Laughlin Steel Co.173 as they took it up to the Court. The famous case involved an NLRB sanction and reinstatement orders against a big steel-making company for firing union activists in an organizing drive. Reed and the others hoped the case might squeak through. The steel corporation was a vertically integrated outfit that not only made steel but also mined and transported its own ore and distributed its own product via its own rail system. The lawyers argued that the whole concatenation of interstate activities that a steelworkers’ strike at Jones and Laughlin’s plant would disrupt was sufficient to bring the Commerce Power into play, especially since the plant accounted for a substantial portion of the nation’s steel output.

And thanks to the famous “switch in time”—revealed just a month earlier, when the Chief Justice and Justice Oren Roberts switched from the conservative to the liberal camp in upholding a minimum wage law174—the Court agreed. Now, writing for the Court as he had in Schechter, Chief Justice Hughes began the Court’s analysis by underscoring that it did not have to uphold or overturn the act “in its entirety.”175 That had been the case in Schechter with the NIRA; if it had been so here, the act “would necessarily fall” under the Tenth Amendment and the inherent limits of the Commerce Clause.176 But the NLRA was different: it authorized the NLRB to sanction only unfair labor practices “affecting commerce.”177

Congress intended the statute to reach as far as the Constitution allowed. The Chief’s opinion devoted pages to describing the corporation’s “far flung [interstate] activities” and the evidence linking them to labor conditions in the steel-making operations of the huge plant. Then, Hughes adopted for the Court what had been the approach of Cardozo and Stone in their Schechter concurrence: It should not matter whether interstate-commerce-destroying activities occur in a “productive industry” like steel-making, or whether the activities’ causal connections to commerce are “indirect.” “The question is necessarily one of degree.” Here, the impact of a strike at the giant steel firm “would be immediate and might be catastrophic.”178

Having made the most of the facts in Jones & Laughlin, Hughes’s five-Justice majority quietly signaled it was going further down the path of constitutional transformation. In two forgotten companion cases,179 involving much smaller firms, including a tiny clothing manufacturer, the Court did just what Jones & Laughlin claimed to abjure—practically upholding the Wagner Act “in its entirety.” In terse, unsigned, one-page opinions, handed down the same day, the five-Justice majority upheld the act’s application to these very different facts, without explaining how or why, save for referencing the “reasons stated” in Jones & Laughlin.180 A strike at these small outfits could not have a remotely comparable impact on interstate commerce. The dissenters were nearer the mark in objecting that if these kinds of facts passed the majority’s Commerce Power test, then so would almost any manufacturing outfit in the country. That was Wagner’s vision and purpose.

The Court went further still: It reached out to embrace the collective constitutional rights claims the New Deal lawyers now avoided articulating in court. Workers’ right to self-organization, to choose representatives and bargain collectively, to engage in collective action for these purposes, and other forms of mutual aid—all “without restraint or coercion by their employer … is a fundamental right,” said the Court.181 It continued: “Employees have as clear a right to organize and select their representatives for lawful purposes as the respondent has to organize its business and select its own officers and agents.… Hence, the prohibition by Congress of interference with the selection of representatives for the purpose of negotiation and conference between employers and employees, ‘instead of being an invasion of the constitutional right of either, was based on the recognition of the rights of both.’ ”182

It was a stunning acknowledgment of the constitutional stature of the statutory rights the Court was upholding, and the era’s leading constitutional scholar and court-watcher did not miss it. Weeks later, Edward Corwin first used the phrase New Deal “constitutional revolution,” writing in the New Republic. American constitutional law, he observed, had “undergone a number of revolutions, but none so radical, so swift, so altogether dramatic as that witnessed by the term of Court just ended.” What made the new dispensation radical was not the expansion of the Commerce Power. Rather, as Laura Weinrib shows in her account of the era’s transformations in civil liberties law, what was radical was the Court’s bold reimagining of “liberty” along the New Dealers’ heterodox lines.183 Liberty in its constitutional dimensions, wrote Corwin, was now “something that may be infringed by other forces as well as by those of government; indeed, something that may require the positive intervention of government against those other forces.”184 The change “mark[ed] a development of profound significance in our constitutional history.”185

Days after Jones & Laughlin was announced, the New Republic reported that “the event which Americans had been anticipating” had happened. “[T]he paths of ‘judicial reform’ and ‘collective bargaining’ crossed,” and the Court upheld the Wagner Act. Workers “no longer had to drop their tools and fold their arms to squeeze this concession from adamant bosses.” The Nine Old Men “had about-faced, donned habiliments of liberalism,” and in one stroke, they “removed the need for ‘infusion of new blood.’ ”186

Newsweek’s headline read: “Judgment Day: Supreme Court Gives Its Blessing to Labor Relations Act and Hands Roosevelt a Victorious Defeat [on court-packing].”187 Underneath was a picture that took up more than half of the page, of sit-downers perched in the windows of a factory. “Sit-downers,” its caption read, “looked out at a future of court-given rights.”188

FDR and the New Dealers did not need to depend on the amendment process or the court-packing plan to “save the Constitution from the Court,” and Wagner and the New Deal lawyers seemed vindicated in their choices to rest the NLRA on the Commerce Power. Leaving definition and elaboration of labor’s new “fundamental” rights in legislative and administrative hands, they had built a new constitutional construction on political ground, and still gained something like judicial recognition of labor’s collective freedoms. The rights were hardly “court-given,” but the Court had chosen to characterize them exactly as Senator Wagner and his industrial union allies saw them: “fundamental” and “constitutional.” And this, despite all that was heterodox about the rights: they were collective, redistributive, running against private actors, and safeguarded by the administrative state.189

After Jones & Laughlin, NLRB chairman Madden began to cast the Wagner Act as inaugurating a new generation of “civil liberties” as “fundamental” as those that “men mobilized to secure in 1776 and 1787.” Senator La Follette launched a new congressional Commission on Civil Liberties, to investigate private corporate spying, intimidation, and violence against labor organizing. Little more than a month after Jones & Laughlin, Justice Brandeis wrote an opinion for the Court in Senn v. Tile Layers Protective Union rejecting an employer’s challenge to Wisconsin’s “little Norris–La Guardia” anti-injunction law, which forbade injunctions against peaceful picketing, even when the picketing was so-called stranger picketing against an “unfair” employer, not the boss of any of the picketers.190 The Court went much further: Not only did the employer have no constitutional claim against the “little Norris–La Guardia’s” safeguards for stranger picketing, but the union seemingly had a First Amendment right to engage in that picketing! Peaceful picketing—“making disclosure of the facts of the labor dispute”—was an exercise of the “freedom of speech guaranteed by the federal Constitution.”191

Only recently, federal courts had been outlawing secondary actions like peaceful stranger picketing against nonunion employers and striking down state anti-injunction statutes like this one. Now, Brandeis appeared to be nudging the Court toward a regime of new constitutional safeguards that would confer on unions a vast, new measure of “coercive economic power.”192 If dicta became doctrine, a leading labor law scholar predicted, the constitutional political economy of industry might open onto the hitherto outlawed labor utopia of a “federated universal closed shop” and gain for workers “the sort of unquestioned collective bargaining power” that “universal unionism” would bring.193 And soon dicta did become doctrine, and the prophecy seemed on its way to realization. By 1941, the Court had extended First Amendment protection to peaceful labor picketing in primary strikes, and began extending it to secondary actions.194 Labor’s collective constitutional liberties—combining freedom of communicative action with redistribution of economic clout—were in motion in Congress, on the streets, and on the Court.




Social Insurance, Social Rights, and Social Movements

At the same time that FDR was advancing Wagner’s labor bill in Congress and in the courts, he and his administration were also working to build a permanent system of social insurance. This would provoke a constitutional battle of an intensity that rivaled the fight over the Wagner Act. When Edward Corwin declared in 1937 that the nation had just witnessed a “constitutional revolution,” what he was describing was also a new “duty of government to guarantee economic security to all as the indispensable foundation of constitutional liberty.”195 Not only had labor gained new, collective constitutional liberties; the revolution also transubstantiated “economic security” into a fundamental right.196

Corwin used this phrase—“economic security”—because the White House did. From the start, FDR’s closest advisers on social policy, such as Frances Perkins, saw an opportunity in the crisis to create a national system of social insurance. Perkins would chair the president’s cabinet-level Committee on Economic Security.

When the Depression hit, millions of immiserated Americans immediately needed emergency relief. Led by Perkins, the administration poured federal money into works programs and the empty coffers of states, localities, and private charities. But the lack of any national system to address the crisis was testament to the need for long-term institution-building. Progressives like Perkins had long followed pioneering figures like Brandeis in the view that social insurance was an essential foundation for a modern democratic order—a constitutional essential, as Brandeis proclaimed from the Progressive Era onward.197

When the Great Depression hit, there were no state or federal unemployment insurance programs. During the first years of the Depression, two million older, middle-class Americans joined the Townsend movement for a national government-funded old-age pension. Dr. Francis Townsend was an amateur policy entrepreneur whose own penniless retirement inspired him to write up a proposal in a letter to the editor of the local paper. He proposed a $200 per month pension for every American over sixty; the only proviso was one had to “use it or lose it” in order to generate consumer demand and help restart the economy. Townsend’s proposal seemed madcap to “responsible” reformers but inspired seven thousand Townsend clubs, regional and national conventions, and mass protest.198

Pressure for national social provision also sprang from the flamboyant, populist senator from Louisiana, Huey Long, and his controversial “Share Our Wealth Society.” Invoking the Declaration and the inherited language of the democracy-of-opportunity tradition, his platform, pamphlets, and speeches called for expanded public works, drastic limits on the workweek, and an old-age pension like the Townsend-ites’. Most famous and hair-raising were his demands for a wealth tax, capping the fortunes of the richest Americans, and a “decentralization of wealth” guaranteeing every family “around $5,000; enough for a home, an automobile, a radio … and the opportunity to educate their children; a fair share of the income of this land … so there will be no such thing as a family living in poverty and distress.”199 New Dealers used Huey Long as a foil for promoting their “conservative” vision of social insurance.

By far the biggest and most powerful mobilization, though, was the industrial union movement and the new Congress of Industrial Organizations (CIO). By 1936, the CIO, with its call for jobs, industrial democracy, and economic security as every American’s rights, would become the organizational and financial mainstay of the Democratic Party in much of the country, as well as the principal funder of FDR’s reelection bid.200 Through the 1920s, the nation’s millions of unorganized, largely “new immigrant” factory workers had been scorned by the AFL and ignored by Washington. The New Deal turned them into ardent—and overwhelmingly Democratic—voters, who looked to Washington for such basic goods as welfare, security, and employment.201 Mobilized by CIO locals and local activists, this American-born generation of ethnic workers and their immigrant parents became the new mass base of the New Deal Democratic Party and transformed the substance of electoral politics.202

Experience with early New Deal programs and rhetoric engendered among these millions of working-class families a remarkable new sense of entitlement. They made no apologies for taking relief and jobs, and social security, insurance, and mortgages, from the state. As contributing members of society, they had rights to such things, and they rallied behind those politicians, labor leaders, and other reformers who championed expanding the programs that backed up these rights.203


THE COMMITTEE ON ECONOMIC SECURITY AND THE GENERAL WELFARE CLAUSE

In June 1934, Roosevelt appointed Perkins as chair of a new, cabinet-level Committee on Economic Security, announcing its formation in an address to Congress. It seized on reformers’ long-standing reliance on the Preamble to undergird a positive vision of national responsibilities: “If, as our Constitution tells us, our Federal Government was established among other things, ‘to promote the general welfare,’ it is our plain duty to provide for that security upon which welfare depends.… [T]he security of the home, the security of livelihood, and the security of social insurance are, it seems to me, a minimum … of the promise that we can offer to the American people. They constitute a right which belongs to every individual and every family willing to work.”204

Casting social insurance, work, and livelihoods as basic rights and their provision as government’s duty, FDR continued to assimilate the new social rights to the “old and sacred possessive [traditional, constitutionally enshrined common-law] rights” of property and labor. In pre-industrial America, these common-law rights had gone a long way to secure the “welfare and happiness” of ordinary Americans; now, only the recognition of new governmental responsibilities would enable “a return to values lost in the course of … economic development” and “a recovery” of the old rights’ original social meaning.205 Here again, Roosevelt made pointed use of the reformers’ hermeneutics—the argument of changing conditions imperiling old constitutional principles, and new interpretations and institutions restoring them.

In the summer of 1934, the NIRA was having a rough time in the lower courts. So, as the president began using his bully pulpit to lay out the popular constitutional case for the “Economic Security Bill” he had promised Congress, the young New Deal lawyers on Perkins’s staff set to work on a constitutional defense of the bill that the courts might accept. They discovered that the president had a point. Roosevelt’s idea that the political branches had expansive authority to define and provide for the general welfare was received doctrine. The doctrinal landscape was full of judicial obstacles to national regulation of economic relations. But the same was not true when it came to federal spending. Despite many opportunities, the Supreme Court had never struck down a single piece of federal spending legislation.

Perkins’s lawyers discovered what we saw in Chapter 2. They read the great debates between Hamiltonians and Jeffersonians over whether the Spending Power had to be tethered to the exercise of another enumerated power (Jefferson and Madison and their Democratic heirs), or instead was much broader, and constrained only by the general welfare requirement (Hamilton and the Federalists, Whigs, and Republicans). But they found, as we did, that both sides agreed on one thing: that this constitutional question was one solely for the political branches to debate and adjudicate. It was not for the courts.206

The Democratic (Jefferson–Madison) side of that long debate over the Spending Power also had a significant weakness. At no point did Democrats consistently hew to Jefferson’s and Madison’s views of enumerated power, for a simple reason: From the start, as Michele Landis Dauber has shown, Congress was making “charitable” appropriations for relief projects of all sorts. No one pretended that these expenditures had any constitutional basis in the enumerated powers besides the Spending Power itself.207

Still, Democrats maintained a more restrictive view than their Whig and, later, Republican rivals. Charitable appropriations for disaster relief were one thing. Major innovations in federal spending drew constitutional objections, prompted by a combination of fiscal conservatism and leeriness over any new expansion of federal authority that might someday legitimate national interference with the South’s “domestic institutions.” Such states’ rights objections remained strong among Southern Democrats whenever ominous new forms of federal social spending arose.208

Meanwhile, in the traditional domain of disaster relief, the Congress developed a sophisticated system of nonjudicial constitutional precedents, which governed what counted as a relief appropriation for the general welfare. Touchstones for analogizing and distinguishing past cases of federal aid included whether a given calamity was sudden and unforeseeable, whether the losses somehow implicated a general, federal interest, and whether the calamity’s victims were blameless victims of fate or were, in some fashion, responsible for their own plight.209



UNEMPLOYMENT: A “NATURAL” CALAMITY

Perkins’s team reached back to these precedents in arguing for the economic security bill. This strategy was not entirely novel. It had been tried during the first “Great Depression” of the industrial era in 1873–1877. A few adventurous lawmakers had then responded to the new calamity of mass unemployment with pleas for federal aid for the “ ‘suffering and starving poor’ ” of the crisis-stricken industrial regions. But this was the heyday of classical liberal political economy. Congress barely attended to these pleas.210 It is worth briefly exploring why, in order to see why the 1930s shift in our understanding of the constitutional political economy of federal spending on social insurance was so significant.

In the 1870s, it was a given among the postbellum legal and political elites that the idle but able-bodied poor were generally responsible for their own lack of employment. In fact, the Great Depression of 1877 was the moment in our political-economic history when two dozen states enacted uniform “tramp acts”—bringing state coercion, not state aid, to bear on the “wandering” unemployed.211

“Unemployment” had not yet entered public discourse or even the technical vocabulary of postbellum political economy. As Alexander Keyssar explains, “no one doubted” in the 1870s and 1880s “that business panics occasionally threw some men and women out of work, but … these were [seen as] transient episodes.… If a worker was idled repeatedly or for a prolonged period of time, it was almost certainly his own choice or his own fault.”212

By the 1890s, Keyssar observes, this began to change. The realities of the modern business cycle began to register. “Unemployment” came into common usage; it became more plausible to depict mass idleness as a national disaster, not a host of personal failings.213 As the severe depression of the early 1890s set in, the Senate’s Populists, whose constitutional arguments for greater federal power over political economy we examined in Chapter 4, contended for countercyclical spending on federal public works and federal unemployment relief. Kansas Populist William Pfeffer assembled a sheaf of newspaper articles from around the country to buttress the claim that unemployment was a problem of national dimensions, not “limited to one locality, to one town, to one city, to even one State.” Rather, the problem “spreads out over the entire country, that one-third of the industrial population of the whole people are unemployed.”214

Pfeffer then turned to precedents. “It is too late now,” said the Populist senator, “to say that we dare not do anything of this kind. Upon an examination of the record it will be found that there are many instances where the Congress … has gone to the relief of suffering people in different parts of the country.”215 Pfeffer read out from a table of disaster precedents, which he had printed in the Congressional Record, beginning with “the Portsmouth fire in 1803” and carrying through a host of other fires, earthquakes, and “Indian depredations.”216

Pfeffer’s arguments were unavailing. By 1890 the Republicans had become the party of business and laissez-faire. Most of them regarded Populists’ ideas about new uses of national power—to nationalize the railroads, put credit and currency under public control, support farmers’ and producers’ co-ops, repeal the judge-made law of labor relations, build federal public works, and now institute unemployment relief—as all of a piece and all a mortal threat to the liberal Constitution and the liberal political economy it enshrined. The conservative Democrats agreed and added their own constitutional objections, which ran to states’ rights. Unemployment relief went nowhere in that Congress.

And yet, even during that moment of raw class conflict, when socialism was in the air and Lochnerism and “government by injunction” were ascendant, the Supreme Court held back from asserting the authority to strike down spending measures. In a key case about a scheme of subsidies and tariffs that benefited the Sugar Trust, the attorney general argued that such subsidies were unconstitutional and had always been.217 He urged the Court to adopt a construction of the Spending Power to match its “class legislation” versus “public purpose” doctrine under the Fourteenth Amendment. Such a construction, the attorney general pointed out, could become a judicial bulwark not only against corrupt subsidies like this, but also against other kinds of redistributive class legislation as well. Judicial scrutiny of federal spending could help stop the “socialistic wave.”218

But the Court stuck by its old deferential stance. The author of Lochner itself, Justice Rufus Peckham, wrote for a unanimous bench. Since “the adoption of the Constitution,” Peckham observed, citing a comprehensive table of congressional disaster precedents, Congress has exercised its Spending Power in response to claims for aid and relief. The table, said Peckham, was evidence of Congress’s unbroken practice of adjudicating whether particular cases fell within the “class of claims which Congress can and ought to recognize as founded” on principles of generality and justice. Such questions, he concluded, were ones in their “nature … for Congress to decide for itself.”219



THE “ECONOMIC SECURITY BILL”: NECESSITY OR NIGHTMARE?

There things stood in the summer of 1934. When it came to judicial obstacles, Perkins and the lawyers on the Committee on Economic Security (CES) knew that things looked much better for the New Deal’s forthcoming experiment in social insurance, under the Spending Power, than for its embattled regulatory regime under the Commerce Clause. As far as spending for the general welfare was concerned, even the Lochner Court’s old stalwarts had flagged long ago that the main action was going to be in Congress; and in Congress, the airwaves, and the press, New Dealers began laying the ideological groundwork for the “Economic Security Bill” that the CES would deliver to Congress at year’s end. Everywhere, New Dealers were declaring that no future downswing should find the nation without programs to meet the needs of Americans thrown out of work. Unemployment was not a failing of the individual, but a structural feature of the capitalist business cycle. Government’s plain duty was to provide jobless Americans with either decently paid work or dignified insurance.

What FDR and Perkins had in store, Herbert Hoover warned, was “a system of regimentation and bureaucratic domination in which men and women” would become “pawns and dependents of a centralized and potentially self-perpetuating government.” National social insurance, said a leading conservative civic group, was at war with “the fundamental principles of our form of Government embodied in our Constitution.” The National Association of Manufacturers (NAM) agreed. “Congress had no authority to create either welfare or social insurance programs.” It “may only levy taxes for the common defense and the general welfare in execution of express grants of authority made to it.” The Tenth Amendment made that perfectly clear.220

In the public sphere, New Dealers were making their popular-constitutional arguments. But what about the courts’ Constitution? Schechter had not yet reached the high court. The lower courts were divided, but most had concluded that the NIRA went beyond what the Commerce Clause allowed.221

Edwin Witte, the CES’s executive director and a seasoned Wisconsin labor economist, wrote to the constitutional law professoriate and Justice Brandeis, asking for counsel.222 Brandeis confirmed what every constitutional expert told Witte and his staff: The Taxing and Spending Power was the way to go. But Brandeis’s famous aversion to centralization and his devotion to the states as “laboratories of democracy” led him to push back against the CES’s notion of a system run directly by the federal government. He suggested a scheme that would encourage the states to create their own unemployment and old-age insurance plans via “a federal payroll tax on employers, from which they could deduct whatever amount they were paying into state plans.” “Have you considered the case of Florida v. Mellon?” Brandeis asked, alluding to a unanimous 1927 decision of the Court, upholding a federal statute allowing use of state inheritance taxes as credit against federal ones.223 The “Brandeis idea,” as Witte called it, could include some minimum federal standards for state insurance plans to qualify, while still leaving much room for the kind of state-level experimentation and local governance Brandeis and his followers loved.

President Roosevelt liked Brandeis’s idea. FDR understood that Congress’s powerful Southern Democrats would not abide any national social insurance—particularly unemployment insurance—that deprived local white planters and employers and white elites of control over Black labor. They would scuttle any scheme that put federal administrators in charge of the terms on which Black workers got unemployment checks. The “Brandeis idea” offered an ideal accommodation: Encourage the Dixiecrats to support nationwide social insurance by leaving the states in charge of administration, so Jim Crow could go undisturbed.

The constitutional law professoriate Witte had consulted were against the Brandeis idea. On one hand, like Brandeis, the professors confirmed that the Spending Power was almost “bomb-proof.”224 Edward Corwin had just published his Storrs Lectures at Yale, prophesying how the Spending Power would enable the New Deal to “elud[e] all constitutional snares.”225 On the other hand, Corwin and the rest all favored a “straight national” plan.226 The “Brandeis idea” smacked too much of the Child Labor Tax Case, where the Court had found Congress to be using its Taxing Power to invade the states’ police powers, instituting federal labor standards by indirection.227

The CES’s staff economists also weighed in unanimously in favor of the straight national plan.228 Uniform national insurance would maximize the number of Americans covered as well as the program’s redistributive potential. For similar reasons, the economists favored paying for the program via general revenue, not contributory payroll taxes. General revenue matched the ideal that social insurance was a basic duty of national government.

FDR favored the contributory option less because of fiscal prudence than because he could see that with workers making contributions, the benefits would seem a matter of right. “We put those payroll contributions there so as to give the contributors a legal, moral and political right to collect their pensions.… With those taxes in there, no damn politician can ever scrap my social security program,” FDR said.229 It was a characteristically conservative and pragmatic strategy for constructing a new right.

What the CES and the White House finally hammered out and sent to Congress was a hodgepodge of rival ideas, which persists today. Only the old-age insurance—what today we call Social Security—was purely federal. To accommodate the Dixiecrats, the unemployment insurance scheme rested on the “Brandeis idea” of federal payroll taxes, which employers could offset with payments into a state-run unemployment insurance plan, as long as that state plan met minimal federal standards. The other provisions of the White House’s bill consisted of federal grants-in-aid for states to administer, for the needy elderly, dependent children, and the blind, again with minimal federal standards.



SOCIAL SECURITY IN CONGRESS AND IN COURT

The accommodations for Jim Crow were not enough. Some Dixiecrats candidly declaimed against federal administrators interfering with the South’s “domestic institutions” by providing any welfare or setting any terms of social provision for “blacks.”230 Others simply invoked state sovereignty. One declared that the White House bill was “the most brazen attempt to submerge the sovereignty of State governments to the will of the General Government.… Why have any State legislature at all, if they must pass such laws as Congress and the executive branch … shall direct?”231

So, the Dixiecrats in Congress exacted more concessions. They demanded and won the categorical exclusion of agricultural labor and domestic servants from both the old-age and unemployment insurance schemes. These two occupations accounted for the great majority of African American workers in the South. They stripped the national minimum standards from the unemployment and grants-in-aid schemes.232

Wagner and many Northern New Dealers vowed to undo the racialized exclusions and mend the loose crazy quilt of state programs when they could. Meanwhile, they championed the bill in terms of universal social rights and the old language of affirmative legislative duties. “What is the whole purpose of our Government? Is it not in order to guarantee equal rights and making possible ‘the pursuit of happiness’?” asked one advocate for Social Security. Congress had a “duty … to see that poverty, at least[,] is abolished in this country.”233 Far from being beyond government’s purview, “the matter of effecting happiness for our people is one of the basic objectives of government.”234

Like FDR, many New Deal lawmakers framed the argument in terms of updating the old political economy of citizenship. Social insurance was a modern substitute for freely available land; in “promoting the economic independence” of citizens, it enabled each one to be “an agent for his Government.”235 Like Roosevelt, they also pointed out how economic distress had brought down constitutional democracies abroad. “American democracy can be preserved only” by ensuring this kind of economic independence.236 Congress, they said, was “fashioning the foundation stones upon which will rest the happiness and welfare of future generations” by enacting “social reforms that are necessary to preserve our economic and political institutions.”237 Wagner, one of the bill’s sponsors in the Senate, insisted Social Security was a matter of right.238

But would the Justices hold fast to their traditional deference? Schechter came down in May 1935, while Congress was in the thick of work on Social Security. We saw the president’s public unease about what Schechter augured for a national effort to address industrial unemployment. The same month, the Court also decided Railroad Retirement Board v. Alton Railroad Co.,239 which struck down Congress’s effort to require the interstate railroads to provide old-age pensions for railroad workers. Writing for a 5–4 majority, Justice Roberts penned a sweeping opinion that found the compulsory employer-funded pension system a “naked appropriation of private property” under the Fifth Amendment, and also an illegitimate exercise of the Commerce Power.240

It would not do, said the Court, for Congress to pretend that the statute conduced to the safety and efficiency of the nation’s interstate transportation system. What Congress really was addressing was “merely the social welfare of the [railroad] worker.”241 The Court openly mocked the newfangled policy of “old-age security.”242 The purpose of a pension system was to engender a servant’s “loyalty.”243 That meant providing a pension had to remain in the private employer’s discretion; it could not flow from “legislative largesse.”244 This haughty Lochnerian scorn for the idea of providing workers with “old-age security” via publicly orchestrated pensions also did not augur well. How different, really, from Alton’s “legislative largesse” was the Social Security bill’s payroll tax scheme?

And yet, just two years after Schechter and Alton, the Social Security Act won seven Justices’ approval. The same old Hughes Court, which had split so sharply and wrote so gingerly about the Commerce Power, gave the New Deal’s General Welfare Constitution a shining seal of approval. Speaking through Justice Cardozo, the Court emphatically affirmed that it was the province of Congress, and not the Court, to “shape … the concept of welfare” to meet the nation’s exigencies, and affirmed, as well, that the “concept of the general welfare … is not static” but “changes with the times.”245 In the early republic, wrote Cardozo, the “hinterland … gave an avenue of escape” for those thrown out of work, and providing for them was a local matter. But the “nation-wide calamity that began in 1929” amply justified Congress’s judgment that unemployment and old-age insurance had become national obligations.246

Only two of the Four Horsemen took a constitutional last stand against national social insurance and the idea of a modern American welfare state.247 Justice McReynolds’s dissenting opinion offers a truly antique view of social provision, as well as a backhanded acknowledgment that determining the boundaries of the Spending Power and the General Welfare Clause had always belonged to the political branches. Nine-tenths of his ten-page-long opinion consists of “pertinent portions of” President Franklin Pierce’s veto message of May 3, 1854, rejecting a land-grant measure appropriating “public lands to the several States for the benefit of indigent insane persons.”248 So McReynolds made his constitutional point via Pierce’s lengthy constitutional argument, the gist of which was this: “I cannot find any authority in the Constitution for making the Federal Government the great almoner of public charity throughout the United States.”249

Justice Butler also dissented, but unlike McReynolds, he had a modern point to make about why any large national program of social provision like the SSA violated the Tenth Amendment.250 Even if Congress may spend for the general welfare, reasoned Butler, it may not deprive the states of the practical capacity to exercise their reserved powers. Here, the heft of the old-age pension tax was so great a practical burden on the states’ taxing powers that it was tantamount to coercion. What was more, the SSA’s unemployment insurance scheme breached the Tenth Amendment by making the states an offer too big to refuse—a 90 percent share of federally collected taxes, if they instituted state programs. As proof, Butler pointed to the large number of states that had swiftly acquiesced to Congress’s wishes by instituting such programs.251

This offer-too-big-to-refuse-is-tantamount-to-coercion theory is precisely the argument opponents advanced against Obamacare’s Medicaid expansion in NFIB v. Sebelius, winning at least four votes.252 This argument has the potential to do considerable future mischief any time a large federal intervention in our political economy runs through the states in the way Brandeis suggested. In anticipation of that possibility, it may be helpful to recall Justice Cardozo’s rejoinder for the Court: “[T]o hold that motive or temptation is equivalent to coercion is to plunge the law in endless difficulties.… We cannot say that [Alabama] was acting … under the strain of a persuasion equivalent to undue influence, when she chose to have relief administered under laws of her own making, by agents of her own selection, instead of under federal laws, administered by federal officers with all the ensuing evils, at least to many minds, of federal patronage and power.”253

At bottom, the Court’s reasoning rests on a baseline conception of the General Welfare: Provision must be made for Americans facing poverty by dint of disability, old age, joblessness, or obligations of care. If any states “are unwilling, whether through timidity or for other motives, to do what can be done,” Congress would have to provide.254 The Court upheld the idea of a national government fully authorized to build national systems of social insurance. The future reach of such insurance, including its reach into the racial caste system of the South, was now a constitutional battle for Congress to fight.



THE FAIR LABOR STANDARDS ACT

In 1937, after the Wagner and Social Security Acts were upheld, the administration brought forward the bill that became the Fair Labor Standards Act (FLSA). During the 1936 campaign, FDR had promised to enact new national labor standards in the wake of Schechter, and the FLSA created a national minimum wage and maximum hours regime.255 Discourse and debate around the bill confirmed how much a constitutionalism of “affirmative rights” and “economic security” had taken root. New Dealers cast the Labor Standards bill as part of an expanding “system” of “fundamental rights” that ensured American workers the “minimal equality” and “security which the Constitution of the United States provides for.”256

When Frances Perkins proposed a national wage and hours law in 1933, the president told her to put it aside—he was focused on recovery. Besides, federal courts were still striking down state wage and hour laws on liberty of contract grounds. Senator Wagner helped Perkins ensure that national maximum hours and minimum wage provisions went into the Recovery Act, until Schechter struck them down on Commerce Power and federalism grounds. One year later, in Morehead ex rel. Tipaldo,257 the Court voided New York’s minimum wage statute on the basis of liberty of contract.

Morehead “was too much even for Herbert Hoover.” In 1936, both parties’ platforms assailed the decision.258 After all, the New York wage law that Morehead nullified covered only women workers, and only when employers were paying below a subsistence wage. Morehead built on Adkins v. Children’s Hospital, which in 1923 had similarly struck down a piece of protective wage legislation, reading the new Nineteenth Amendment to help justify the idea that women, like men, had Lochnerian contract rights with which the government could not interfere.259 Adkins and Morehead dramatized the Court’s determination to shield the wage bargain from the redistributive energy of democratic politics. If the natural operation of the market was such that women’s labor could not command a living wage, said the Adkins Court, this was not a problem the Constitution would allow society to foist on employers. “Certainly the employer, by paying a fair equivalent for the service rendered, … has neither caused nor contributed to her poverty.”260

But then, in 1937, came the “switch in time.” West Coast Hotel v. Parrish261 upheld a Washington State minimum wage law identical to the New York law Morehead voided, and very much like the one the Court had struck down in Adkins. As he did in Jones & Laughlin, Chief Justice Hughes wrote for the Court in West Coast Hotel and gingerly took on board the New Dealers’ notion of economic liberty and government’s role in securing it. Washington’s minimum wage law allegedly violated “freedom of contract.” Hughes asked, “What is this freedom? The Constitution does not speak of freedom of contract. It speaks of liberty.… But the liberty safeguarded is liberty in a social organization which requires the protection of law against the evils which menace the health, safety, morals and welfare of the people.”262

West Coast Hotel turned Adkins’s reasoning inside out. Along with the distinctly Progressive notion of the “social organization” of economic liberty, the Court adopted the Realist refusal to privilege the common-law organization of the labor market. Any rule regulating the employment contract—whether statutory or judge-made—was a public policy decision that shaped the bargaining power between the parties. The common-law ordering of market relations was no guarantor of a “fair” or “just” exchange of “equivalents” at all. The common law’s background rules of contract and property instead gave rise to pervasive inequality “with respect to bargaining power” and the “exploitation of a class of workers” in “an unequal position” in relation to employers.263 The West Coast Hotel Court could have upheld the Washington minimum wage statute on narrow gender grounds, since the minimum wage applied only to women. Justice Sutherland in Adkins had imagined that the trajectory of women’s emancipation, culminating in the Nineteenth Amendment, required the Court to strike down sex-based protective labor legislation. But this was not the only possible interpretation of that trajectory and amendment.264 The Court in West Coast Hotel could have reached back to any number of precedents for the proposition that protective labor legislation is justified by women’s inherent vulnerability and role as “maternal” guardians of “the strength and vigor of the race.”265 And indeed, West Coast Hotel cited some precedents in that vein. But instead of resting its holding on those old grounds, it reasoned in revolutionary, gender-free terms about the problem of unequal bargaining power and class exploitation.

Chief Justice Hughes sounded like Frances Perkins or Senator Wagner. The wage contract—the most important contract in most Americans’ lives and the one at the heart of the Lochnerian notion of economic liberty—would no longer be insulated by the Supreme Court from democratic change. In other words, yes, there were constitutional stakes in the legal construction of relations between labor and capital. But the entire framework was composed of governmental choices. And those choices belonged to the polity.

Back in 1935, when the Court was hearing arguments in Schechter, Perkins directed the Labor Department’s chief attorneys to draft two labor standards bills. One relied on the Spending Power and set maximum hours and minimum wages for government contracts. It was enacted in 1936.266 The other was a general wage and hour bill resting on the Commerce Power, which she kept safe in her desk drawer until West Coast Hotel and Jones & Laughlin came down and the president asked, “What happened to that nice unconstitutional bill you had tucked away?”267

The desk-drawer bill became the FLSA. It was enacted in 1938. Designed like the New York measure the Court had struck down in Morehead, it set a national minimum wage and an eight-hour day, with time-and-a-half for overtime, and these standards applied to men and women. The bill provided for appointment of tripartite “industry committees” composed of union, employer, and public representatives to hammer out rules and standards for their respective industries.268 With its tripartite “industry committees,” to be lodged in a new Wage and Hour Division of the Labor Department, the FLSA—as labor law scholar and historian Kate Andrias has shown—was an improved version of what Wagner and other pro-labor architects sought in the NRA, their first and ill-fated attempt to enact their brand of corporatism.269 Like the old Recovery Act, the FLSA built into the public administration of the law a system of industry-wide negotiation and bargaining between representatives of labor and capital. The problem with the NRA had not been its corporatist meld of public and private governance, but its vague and open-ended mandate, its domination by big business, and its abject failure to include labor representatives in the code-making machinery. By contrast, the FLSA’s mandate was pointed and the administrative guidelines clear; workers and employers were equally and fairly represented. These boards redistributed power between capital and labor over questions of wages and hours, upending the old constitutionalized common-law ordering of labor-capital relations.270 The Wagner Act did this through bargaining, the FLSA through administration.

According to New Deal constitutional political economy, “private” bargaining and “public” administration were not separate things. New Dealers were committed to breaking down the old formalist boundaries between public and private, to bring the old principles of equal citizenship and democratic self-rule into the government of economic life in new ways. They were determined to use law to constitute new institutions for negotiation, bargaining, and cooperation between capital and labor—while conferring a great deal more bargaining power on labor than it ever had before.

Between 1933 and 1938, union membership grew from 2,689,000 to 8,034,000, and the new industrial unions became key players in the New Deal administration and Congress.271 Thanks to them, New Deal labor policy was now in the hands of social democrats like Wagner, Perkins, Hillman, and others, whose thinking all along had been to foster industry-wide organizing and collective bargaining, across the whole economy. The FLSA’s backers boasted that the 1938 law, like the Wagner Act, would expand unions’ role in government and economic life.272 As David Walsh, chair of the Senate Labor Committee, put it, “the Government is attempting to set up machinery which … ought to be helpful in providing collective bargaining through a Government agency for the men and women who are not organized.”273

The FLSA embodied the New Deal’s promise to unorganized workers: “We will see to it that you, too, are given some of the benefits and some of the privileges of collective bargaining.”274 While the FLSA entitled workers one by one, union and nonunion alike, to minimum standards, it rested, like the NLRA, on a democratic, participatory, and collective notion of workers’ political-economic agency. Together, so New Dealers hoped, the statutes would empower unions in politics and public administration, as well as in workplace, firm-based, and industry-wide bargaining.

In 1940, when the inevitable constitutional challenges to the FLSA reached the Supreme Court, its membership was reconstituted.275 FDR had just finished appointing a string of six New Deal Justices—Black, Reed, Frankfurter, Douglas, Murphy, and Stone. Writing for a unanimous Court, Justice Stone upheld the FLSA in a sweeping opinion that announced the consolidation of a national police power over economic life—“the plenary power conferred on Congress by the Commerce Clause,” Stone called it.276 It no longer mattered, Stone flatly declared, that the Commerce Power thus construed was indistinguishable from “the police power of the states.”277

“[T]he plenary power conferred on Congress” meant the Court was extending to the fraught sphere of regulation the same full measure of judicial deference to legislative constitutional constructions it had long afforded, and long restricted to, the sphere of spending. It was up to Congress and the White House now to interpret and implement the Constitution’s basic purposes and requirements, remaking the political economy and revising the distribution of wealth and power, by their own lights. By those lights, the FLSA was like the NLRA, an effort to secure the “economic rights of citizenship.”278 Both contributed to making good on the “principle that all men being born equal must share a minimum of equality, at least, extending to all spheres of life—political, economic, and social.”279

Did that work? Well, the FLSA’s administrative apparatus created seventy industry committees and issued wage orders covering some twenty-one million workers, roughly the same as the old NRA, but with far greater results—thanks to the unions’ involvement and their watchfulness over enforcement.280 As Kate Andrias has shown, the forgotten tripartite committees and the sectoral bargaining and policymaking they housed proved a good fit in the emerging institutional order of economic governance in New Deal America. “Combined with the Wagner Act,” writes Andrias, “FLSA’s administrative scheme made clear that employers would have to negotiate as equals with unions both in the marketplace and in government. In this way, the FLSA and the NLRA together ‘provided the most hospitable climate ever fashioned in American history for trade unions and for decent enforceable conditions of employment.’ ”281




The New Dealers Take Up the Mantle of Antitrust

After the demise of the NIRA in 1935, the New Dealers abandoned their idea of suspending antitrust in favor of reinventing it. Antitrust was a constitutional matter from the start in the democracy-of-opportunity tradition. But during the New Deal, antitrust discourse began its shift from constitutional political economy into “economic policy,” in tandem with the gradual decline of political economy and the rise of economics. We discuss this transformation in Chapter 8.282 In 1935, it was in its early stages. What we find is not a forgetting but a sublimation—or as critics complained, a smuggling—of the value-laden precepts of anti-oligarchy into the neutral-sounding discourse of economics. With this also came new levers against corporate power.

FDR’s cousin, Theodore Roosevelt, had been the first great trustbuster. His headline-grabbing prosecutions dramatized antitrust’s constitutional purpose in checking oligarchy. TR prosecuted the most powerful economic overlords of his day and broke up J. P. Morgan’s railroad monopoly and John D. Rockefeller’s Standard Oil.283 As president, Franklin Roosevelt followed his cousin’s course, with greater results. In 1937, FDR chose Robert Jackson, a star New Deal attorney, to lead the DOJ’s Antitrust Division, and encouraged him to bring an antitrust prosecution against Andrew Mellon and his vast aluminum monopoly, ALCOA. Like Morgan, Mellon was the era’s most powerful investment banker, and his machinations with ALCOA resembled Rockefeller’s in the creation of Standard Oil.284

As secretary of the treasury to the three prior Republican presidents, Mellon’s political connections had insulated ALCOA for decades.285 Now, New Dealers were holding congressional hearings on Mellon’s corruption as treasury chief. The widely reported hearings, combined with public outrage over ALCOA’s price hikes on aluminum when the U.S. Air Force was rebuilding its fleet, made Jackson’s antitrust suit front-page news.286 Beyond ALCOA, Mellon had long run the “unofficial … economic Government” of interlocking corporate directorates and investment bankers, which Roosevelt denounced so fervently.287

Soon after Jackson filed his suit against Mellon, Roosevelt sent a message to Congress on monopolies. “[T]he liberty of a democracy,” said the president, “is not safe if the people tolerate the growth of private power to a point where it becomes stronger than their democratic state itself.”288 ALCOA had long been such a power. The trial took some four years. In the thick of it, Roosevelt promoted Jackson to be solicitor general, and hired Thurman Arnold to replace him as head of the Antitrust Division of DOJ. A prominent Yale Legal Realist and brilliant publicist, Arnold prevailed over ALCOA and presided over the division for the rest of the New Deal.


ANTITRUST STATE-BUILDING AND LITIGATION AS REGULATION

The great New Deal historian Alan Brinkley called this the New Deal’s “Anti-Monopoly Moment.”289 But neither FDR nor Arnold were antimonopolists of the old school. Like Teddy Roosevelt, they accepted the inevitability of giant firms, but not their threat to democratic rule, nor their abuse of social and economic power to the detriment of workers, consumers, and smaller firms. The classical antimonopoly solution to these evils was to dismantle the giants. The Rooseveltian alternative was to constitute the federal government as a countervailing power to regulate and constrain the giant firms to work for the public good.

At DOJ, Thurman Arnold remade the government’s antitrust practice and helped create a new blend of antitrust “economics” and old-school constitutional political economy. Gardiner Means was one in a gifted group of New Deal institutional economists working on corporations and antitrust.290 His technical paper “Industrial Prices and Their Relative Inflexibility” became the urtext of New Deal antitrust policy.291 According to Means, concentrated industries and their anticompetitive practices were much to blame for the Depression. In markets where a few giant companies dominated, they could and did engage in an array of anticompetitive practices, like administering fixed prices above what supply and demand would generate.

The lesson, which Means left implicit but Arnold drew out, was that the federal government had to act as a countervailing power, by monitoring whole industries for price-fixing and predatory practices and dismantling concentrated market structures where they were “inherently anti-competitive.”292 To make this new vision of federal antitrust enforcement seem modest and tradition-bound, Arnold would describe the division’s role as simply the “traffic policeman” and depict what was largely an administrative practice as one that ran through the courts, and not some bureaucratic machinery.293

Meanwhile, Arnold was a master administrative state-builder, cajoling Roosevelt and Congress to enlarge the Antitrust Division’s technical and legal staff from 18 to 583 during his tenure.294 Between 1938 and 1945, the division did massive monitoring and research and brought hundreds of suits and criminal indictments against key players in scores of industries, but rarely had to go to trial, relying instead on consent decrees to restructure entire industries. Arnold accompanied all this with public accounts of what his division was doing and why.



THE NEW ECONOMICS AND THE OLD CONSTITUTIONAL POLITICAL ECONOMY

What is striking about these accounts of the New Deal’s antitrust philosophy is how the old constitutional political economy continued to shape the new “economics.” The old distributional, social, and political touchstones remained active—sometimes in the old vocabulary, but usually translated into the language of the new economics. Thus, when Arnold encapsulated his division’s overarching purpose in his public speeches and writings, he would say that antitrust is a weapon against the “evils of concentrated economic power in a democracy.”295 In a democracy, mind you—not in a free market economy.

When it came to reciting the more particular “evils of concentrated economic power,” however, Arnold would turn to economic vocabulary: the ability of giant firms in concentrated industries to fix prices, with the result that “resources are not efficiently allocated”; and “the tendency of such empires to swallow up local businesses, and drain away local capital.”296 As Eskridge and Ferejohn explain in their account of the Sherman Act’s trajectory as a constitutional “super-statute,” Arnold was mixing arguments based on economic science with other, potentially contradictory arguments that were not. Inefficient allocation of resources, Eskridge and Ferejohn note, “was [an] economic [argument] and drew from administered-price and other economic theories.” On the other hand, worrying about “draining away local capital” or “ ‘swallow[ing] up local businesses’ … sounded economic but did not reflect sound economic analysis”297—according to whose wisdom the efficient thing often is for local businesses to get swallowed up, or for investment capital to move somewhere more efficient. What Arnold was doing here was importing the old concerns that animated antitrust law at its inception: building a constitutional political economy that prizes the broader distribution of power and opportunity afforded by constellations of local small and medium-sized firms and widely distributed sources of capital.

In sum, as Eskridge and Ferejohn suggest, Arnold’s antitrust thinking “reflected the pervasive New Deal philosophy that big business was too politically powerful and arrogant, rigging both the economic and political systems.”298 Or, as Arnold’s successor Wendell Berge said in 1946, in classic anti-oligarchy terms, “monopolies” were “threats to American democracy” itself, because great concentrations of economic power “translate into political power.”299

Anti-oligarchy reasoning imbued high-profile judicial opinions as well as public discourse. So, for example, the administration’s suit against Mellon’s aluminum monopoly ended in a striking reaffirmation of the old constitutional political economy.300 Arnold and his team lost in the trial court. The giant corporation had forged a near-total monopoly—well over 90 percent of the national market—in both raw and sheet aluminum. However, reasoned the conservative trial judge, there was nothing per se illegal about a monopoly, and this one was not the result of bad conduct, but of praiseworthy ingenuity and foresight, along with great economies of scale.301 The Second Circuit reversed, and its decision was the final word. (At least four Supreme Court Justices recused themselves, leaving the Court without a quorum, so Congress provided for a special panel to decide the case.)302



“A KINGLY PREROGATIVE, INCONSISTENT WITH OUR FORM OF GOVERNMENT”

Authored by Learned Hand, the ALCOA opinion was a major victory for the New Deal’s antimonopoly campaign. Even if ALCOA’s monopoly was solely the result of economies of scale, said Judge Hand, and its total control over the market had “fall[en] undesigned into [its] lap,” which Hand found implausible, the simple “possession of unchallenged economic power,” the “concentration of producing power” in one company, and the “mere existence” of such “power to fix prices” condemned ALCOA. A monopoly was illegal per se.303

The Sherman Act Congress, said Judge Hand, forbade all trusts, “good” and “bad.” It was of the view that competition, rather than concentration, aids “industrial progress.” But such “economic reasons” alone were not what animated the act’s bar on monopoly—and not the sole guide to its interpretation. The act was “actuated” by a desire to stem “ ‘the inequality of condition, of wealth, and opportunity’ ” that had grown “ ‘out of the concentration of capital.’ ” Its framers and its leading judicial interpreters had “social or moral” purposes for “prefer[ring] a system of small producers … to one in which the great mass … must accept the direction of a few.”304

Judge Hand summoned Senator Sherman himself to expound antitrust law’s general view of Mellon’s monopoly: “If the concerted powers of this combination are intrusted to a single man, it is a kingly prerogative, inconsistent with our form of government, and should be subject to the strong resistance of the State and national authorities.”305 Thus, did Learned Hand, more openly than Thurman Arnold, press the economists’ concentrated markets analysis into the service of anti-oligarchy and envelop the new economics in the old constitutional political economy.

Other famous New Deal jurists simply refused to wrap antitrust’s distributional principles in new-model economic arguments. Take Thurman Arnold’s fellow Realist-turned–New Dealer William O. Douglas, who chaired the brand-new Securities and Exchange Commission before FDR appointed him to Louis Brandeis’s seat on the Supreme Court. As Justice Douglas, he would reproach the Court for forgetting “the problem of bigness” whose “lesson should … have been burned into our memory by Brandeis.”306

In 1948, the case involved the giant U.S. Steel. By Justice Douglas’s lights, it was “the most important antitrust case which has been before the Court in years,” and it revealed “the way of growth of monopoly power—the precise phenomenon at which the Sherman Act was aimed.”307 Yet, the majority was allowing U.S. Steel to “gobble[] up” smaller “independent units” because the vertically integrated giant was going about the business of building its monopoly power in “gentlemanly ways.”308 The government lost the case in the Supreme Court because it had not shown at trial that U.S. Steel engaged in predatory practices or bought up the independent competitor with an intent to monopolize the market. But “the impact … [wa]s the same.”309


Size in steel should … be jealously watched. In final analysis, size in steel is the measure of the power of a handful of men over our economy. That power … can be benign or it can be dangerous. The philosophy of the Sherman Act is that it should not exist. For all power tends to develop into a government in itself. Power that controls the economy should be in the hands of elected representatives of the people, not in the hands of an industrial oligarchy.… The fact that they are not vicious men but respectable and social-minded is irrelevant.310



Like Sherman, Hand, and Harlan, Justice Douglas carried on the anti-oligarchy tradition. Much as it did in the case of Harlan’s 1911 dissent, Congress responded to Douglas’s U.S. Steel dissent by amending the antitrust law to restore something more of its framers’ constitutional political economy, albeit cast in a more modern economic idiom.311

New Deal banking reform was similar to New Deal antitrust in this way. On the one hand, champions of the landmark Glass-Steagall Act promoted the separation of commercial and investment banking in terms of core ideas of the old anti-oligarchy constitutional tradition. On the other hand, defenders of the reform also made claims of a more technocratic economic sort. “Economic experts” gained an edge they lacked in past rounds of bank reform, when constitutional political economy predominated—and the irreducibly political and distributional choices, the constitutional stakes involved in how we design and run our banking system, were kept in plain view.312

Meanwhile, the constitutional stakes and distributional choices remained vividly clear in the precincts of labor rights and social provision. Even after the Court had backed down, social and economic rights were yet to be fully realized, safeguarded, and, in some cases, to be enacted at all. The New Deal Court was hospitable to such new rights. As we have seen, it even began to recast its own First Amendment jurisprudence to reflect New Deal understandings of labor’s collective freedoms. And when economic reform was challenged on old Lochnerian grounds, the New Deal Court was content to say that regulation and redistribution in the world of social and economic relations were legislative business about which the Court’s Constitution was silent.

But how did it happen that by mid-century this no-constitutional-stakes perspective came to prevail outside the courts, as well? What happened to the New Deal language of affirmative distributional duties and social and economic rights in politics, executive action, and public debate? Why did public memory lose hold of the social-democratic constitutional political economy at the heart of the New Deal “revolution,” replete with duties to prevent oligarchy from recurring and to secure industrial democracy, decent livelihoods, and a middle-class standard of economic security for all Americans?

New Dealers like Wagner were sorely aware of the partial, patchwork, and deeply racialized character of what they had accomplished circa 1938, and they carried on for another eight years with efforts to “complete the New Deal,” to enact missing social and economic rights and to make the ones they had enacted inclusive. That never happened. The unfinished New Deal reforms remained, but the language of progressive constitutional political economy vanished from mainstream public discourse and debate.

The explanation lies in a dramatic set of confrontations that unfolded almost entirely outside the courts. That drama and the beginnings of the Great Forgetting are the subjects of Chapter 7.
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CONSTITUTIONAL COUNTERREVOLUTION AND THE LEGACIES OF A TRUNCATED NEW DEAL


According to constitutional scholars, when the Court upheld the Fair Labor Standards Act in 1941 and the Agricultural Adjustment Act in 1942 with unanimous and sweeping validations of Congress’s “plenary power” to regulate the national economy, it marked an epochal constitutional “settlement.”1 That was true as far as the interbranch clash between the New Dealers and the Court was concerned. But when you consider the constitutional battles still blazing in the polity and the Congress, the notion of a constitutional settlement, circa 1942, makes little sense.

Three of the principal actors in the New Deal drama—the nation’s business elites, their Republican allies in Congress, and the leaders of the Southern wing of the Democratic Party—would have laughed out loud at the notion of a constitutional settlement in the early 1940s. None had made peace with the idea of plenary national authority over the economy. All agreed that labor’s new statutory and constitutional freedoms were counterfeit. They saw the Court as simply a judicial wing of the Roosevelt White House, and they embarked on a militant crusade to restore the old order. The crusade only gathered momentum as New Dealers tried to complete their project of building a democratic political economy—even beginning, hesitantly, to embrace the principle of racial inclusion, which was enough to arouse the Dixiecrats.

Between 1938 and 1947, this new conservative coalition waged a constitutional counterrevolution. With considerable success, they fought to repeal key New Deal measures, and to prevent the expansion of existing programs or the creation of new ones; and they managed to shove the champions of a racially inclusive social-democratic America from the mainstream to the margins of national politics, leaving a modern democracy of opportunity unfinished, for us to reclaim and reinvent.


Social-Democratic State-Building and the Second Bill of Rights

The advent of a “New Deal Court” and its embrace of Congress’s plenary power over the national economy encouraged a flowering legislative and administrative constitutionalism composed of governmental duties and affirmative rights. A good example was the “right to work” or “right to a job”—a right New Dealers thought essential to the constitutional political economy that was still a work in progress in the late 1930s and early 1940s.

In addition to labor standards and social security, the New Dealers wanted legislative commitments for full employment.2 In 1935 when Senator Wagner introduced the Social Security Act, he had underscored that social insurance was insufficient: “At the very hub of social security is the right to have a job.” Unemployment insurance was “designed not to supplant, but rather to supplement” government’s duty to assure work for the “bulk of persons … disinherited for long periods of time by private industry.”3

The forgotten right to a job got a boost in the late 1930s, when balancing the budget to cut the deficit—the counsel of orthodox economic thinkers—brought about the “Roosevelt recession” of 1937. After that, FDR turned increasingly to advisers who argued that solving unemployment required public investment tied to macroeconomic objectives and permanent public employment programs. In the White House, the Department of Commerce, the Budget Bureau, and the National Resources Planning Board, a group of policymakers led by “social Keynesians” like Harvard’s Alvin Hansen4 drafted structural reforms and policy innovations, imbuing their proposals with the constitutional discourse FDR and New Dealers in Congress were broadcasting to the nation. They supplied not only legislative proposals like the Full Employment Bill of 1945, but also much of the rhetoric and outlook animating key speeches, including the social and economic policy portions of Roosevelt’s 1943 and 1944 State of the Union addresses. By 1945, when Congress took up the administration’s Full Employment Bill, the right to a job seemed secure, not only in reform rhetoric, but in the discourse of the liberal legal establishment.

Even the staid American Law Institute (ALI) characterized the right to a job as a constitutional essential.5 In 1945, the ALI appointed a committee of legal luminaries to draft a “Statement of Essential Human Rights” to set out a standard for postwar constitutions around the globe to emulate. The staff of the Senate committee holding hearings on FDR’s Full Employment Bill asked the ALI group to prepare “an analysis of the legal and philosophical considerations that led to the inclusion” of the right to work in the ALI statement.6 The liberal legal notables pointed to “the [forty] nations whose current or recent constitutions contain provisions granting various social and economic rights,” and put these alongside the legislative measures passed in the United States in the last dozen years “to secure such rights to its citizens.” The Full Employment Bill would help complete the legislative constitutional work at hand.7

The ALI draftsmen conceded that some lawmakers and legal thinkers continued to recoil at the idea of a right, “which requires positive action by government, involving complex organization and the expenditures of public funds.” Such a right seemed “paternalis[tic],” potentially “tyrann[ical],” and, at the same time, “useless because it is impossible to go into court and force the government … to insure that a man has a job.”8

Criticizing “the traditional legal habit of looking upon rights as negative,” the ALI draftsmen offered arguments that continue to run through contemporary debates over so-called positive versus negative rights.9 Several of the rights in the Bill of Rights, they pointed out, “actually require government to take very positive action indeed … [entailing] all the involved and expensive machinery for the administration of civil and criminal justice.” From the perspective of “the legislators who must implement” the Constitution, a system of full employment was “child’s play in comparison with the system that gives effect to due process of law.” The Constitution “was equally binding” on the Congress, which “had the right to determine for itself the meaning of its provisions.” By the ALI’s learned lights, Congress was obliged to enact “a positive program to secure the right to work to all.”10

If the ALI seems a surprisingly stodgy outlet to boldly support New Deal constitutional political economy, such contributions ran the gamut, including much advocacy from prominent academics and public intellectuals on the left. Political scientist and historian Charles Beard, remembered for his debunking masterpiece An Economic Interpretation of the Constitution,11 promoted his ideas for New Deal America in a constant stream of books, articles, and speeches, draft legislation, and wide conversation with friends on both sides of Pennsylvania Avenue. Beard’s vision was a radical American social democracy in a distinctly republican frame.

A generous welfare state without full employment and a socially independent and empowered working class, said Beard, was almost as great a peril to the republic as unchecked corporate oligarchs.12 It was true that “doles, pensions, allotments … may for the time being, create an enlarged purchasing power” and boost recovery; but by itself, redistribution via taxation bred dependency.13 If America was to remain a republic, it would have to be a “workers’ republic.”14 For that, it needed a full employment economy, as well as new forms of worker, cooperative, and government ownership, along with robust unions, to produce “ways of industry conducive to the promotion of individual and social virtues.”15

A public law polymath, Beard laid out many of the constitutional avenues for instituting this kind of “workers’ republic.” Fluent in institutional economics, Beard also helped supply the technical underpinnings for a “constitutional readjustment” of property rights in labor, capital, and land.16 The social-democratic constitutional republic would not abolish private property; instead, it would rearrange property rights.

What was most needed, however, and what Beard saw Roosevelt reaching for, was not so much legal-economic expertise as a new grand vision that synthesized “the strength of Hamilton’s government with the democratic control so vaunted by Jefferson.”17 Wedding Jeffersonian ends and Hamiltonian means was an old Progressive trope. But Beard added a new one—the “Living Constitution”—which he put into general circulation.18 “Since most of the [Constitution’s] words and phrases dealing with the powers and the limits of government are vague and must in practice be interpreted by human beings,” wrote Beard in 1936, “it follows that the Constitution as practice is a living thing.”19 Earlier in the century, Beard’s Economic Interpretation of the Constitution helped take the framers down from their pedestals. Spotlighting the class-bound, elitist motivations afoot at the Philadelphia Convention helped make the case for democratic constitutional reform in the Progressive Era. But now, with fellow socialists and radical reformers in the corridors of national power, Beard put forward a different take on the founding fathers.

Beard’s 1936 Living Constitution praised the “fathers” for the “flexible character” of the rights of citizens and the powers and duties of government they laid down. “The fathers intended to leave room for interpretation, growth and modification within the letter of the Constitution.”20 The Constitution was meant to empower “citizens, judges, administrators, [and] lawmakers” who aimed to “bring[] about changes in the relations of persons and property in the United States” no less than those committed to “preserving existing relations.”21 The idea that legal and constitutional precepts were mutable and open-ended was familiar, but Progressives had been using it chiefly to deconstruct the constitutional certainties of the conservative judiciary; Beard helped make it an authorization from “[t]he fathers” for social-democratic state-building.22

During the depths of the Depression, full employment and the right to work were everywhere in policy blueprints. But before these guarantees got out the door, war preparations and the wartime mobilization of American industry brought abundant jobs and revived the nation’s economy. “Dr. Win-the-War,” Roosevelt told Americans, was taking the place of “Dr. New Deal.”23 Nevertheless, the architects and leaders of wartime agencies like the War Labor Board (WLB) and the Office of Price Administration (OPA) included many New Deal experts in progressive constitutional political economy.

The New Dealers built social-democratic distributional commitments into the design and policies of these wartime agencies. They formed tripartite agencies and commissions composed of business, labor, and “public” representatives, in which the latter two often enjoyed power roughly commensurate with that of capital. (This was not surprising, since these governmental structures rose alongside the massive new industrial unions, which enjoyed considerable clout on the ground and in the White House.) The tripartite WLB and OPA regulated wage and price relations within and between industries; they fashioned a broad policy of redistributing income into workers’ and consumers’ hands, along with a policy of redistributive wage compression, which meant raising wages most in low-income sectors. So, for example, Black wages rose twice as rapidly as white wages under this WLB / OPA regime, and weekly earnings in relatively low-wage industries like cotton, textiles, and retail trade rose about 50 percent faster than in high-wage industries like auto and steel.24

As the New Dealers looked ahead to peacetime, they aspired to make their innovations permanent.25 They hoped to carry on with this public / private style of economic governance: a peacetime “mixed economy,” committed to full employment and replete with democratic controls over economic decision-making to assure that the erstwhile oligarchs never again enjoyed such lopsided authority over the political economy and ordinary Americans’ share of wealth, power, and opportunity.26

A good illustration of this robust constitutional discourse emanating from the wartime executive branch came in the National Resources Planning Board’s 1942 Annual Report.27 It began with a declaration of rights, a classic Rooseveltian Living Constitution proclamation: We must reinterpret “our provisions for human freedom.… [T]o the old freedoms we must add new freedoms and restate our objectives in modern terms.”28 Roosevelt’s speechwriter (and editor of his Public Papers), Samuel Rosenman, described how Roosevelt himself grabbed hold of the 1942 report and set about simplifying and “dramatiz[ing]” its meld of social and economic rights, structural reforms, and policy innovations for his widely published 1944 State of the Union address.29

The 1944 State of the Union made plain the principles of a postwar constitutional political economy worth fighting for. In the speech, Roosevelt unfurled “a second Bill of Rights under which a new basis of security and prosperity can be established.”30 The postwar period must not bring a return to outworn, pre–New Deal notions of the rights of persons and property and the duties of government, here or abroad, FDR said. “In the first World War,” the president reminded Americans, “we came closer [than ever before] to national unity” via a strong government role in making the industrial economy work for all. But armistice and peace brought a “rightist reaction” and a rollback to the old laissez-faire. If “such reaction should develop” again, Roosevelt warned, “if history were to repeat itself and we were to return to the so-called ‘normalcy’ of the 1920’s—then it is certain that even though we shall have conquered our enemies on the battlefields abroad, we shall have yielded to the spirit of Fascism here at home.”31

Unregulated financial markets, misguided notions of the rights of capitalist property, and other outworn political-economic institutions during the 1920s ended in disaster on a global scale, Roosevelt said. By the 1930s, much of the industrial capitalist world had seen frightened business elites strike their own new deals with “Fascism” and “gangster rule.”32 Repression, fear, and want bred acquiescence among ordinary citizens. And liberalism and the rule of law gave way. During the 1930s, America managed instead to rest liberalism and the rule of law on a new and sturdier basis—not the economic royalists’ right to rule, but the social and economic rights and liberties of all Americans. Embracing government’s inescapable responsibility for the way our political economy distributed risks and rewards, power and opportunity, security and insecurity, the New Deal had restored people’s faith in constitutional democracy. FDR quoted himself: “We have come to a clear realization of the fact that true individual freedom cannot exist without economic security and independence. ‘Necessitous men are not free men.’ People who are hungry and out of a job are the stuff of which dictatorships are made.”33

“In our day,” he continued, “these economic truths have become accepted as self-evident.” And then in Living Constitution style, he set out a “second Bill of Rights,” calling on Congress to continue “implementing this economic bill of rights” in order to lend modern substance to the democracy of opportunity that the original Bill of Rights was designed to ensure. In addition to “adequate food and clothing and recreation,” “adequate medical care,” and “a decent home,” Roosevelt’s “second Bill” included “[t]he right to a useful and remunerative job,” “[t]he right to earn enough,” “[t]he right of every farmer to raise and sell his products,” and “[t]he right of every businessman … to trade … [free from] domination by monopolies at home or abroad,” and all of these rights “regardless of station, race, or creed.”34

The “second Bill” captures what the president and his constitutional political economists meant when they spoke of completing the New Deal. The commitment to racial inclusion seems most remarkable, in view of the New Dealers’ strenuous efforts to accommodate Jim Crow. To propitiate the Dixiecrats, we saw, the NLRA, the SSA, and FLSA were tailored to exclude Southern Black labor, and to vest administrative control in the hands of local officials. What changed?



The Conservative Counterrevolution Begins

The short answer is that the Southern Dixiecrats turned openly against New Deal reform, and FDR and Northern New Deal Democrats responded by turning against them. As the Dixiecrats began forging a conservative alliance with anti–New Deal Republicans, it began to seem wise for the party of reform to revisit the old Reconstruction-era idea of allying with the Black South. That radical development fueled the conservative counterrevolution, but it also helped produce a largely forgotten civil rights movement rooted in New Deal constitutional political economy, and a glimpse of what a fully realized democracy of opportunity might have looked like.

It did not take long for clear-eyed students of congressional politics to begin spotlighting Jim Crow’s lead role in shaping the fortunes of New Deal reform. The first scholarly account of the links between Dixiecrat power and the half-finished shape of the New Deal came from the Texas-born political scientist V. O. Key. Key homed in on the informal veto power that the Southern Democrats enjoyed in the New Deal Congress by dint of their numbers, seniority, and control over crucial committees. He described how the Dixiecrats exercised this power to veto civil rights legislation; hence, the New Deal’s notorious failure to enact a federal antilynching law.35 But, as the historian and political scientist Ira Katznelson and others have richly documented, the Dixiecrats used their veto power far more broadly.36

Hailing from an impoverished region with a Populist tradition, most Southern Democrats were staunch supporters of the New Deal until the late 1930s. But the Southern delegation was under the sway of a ruling elite—an “oligarchy” of “Southern Bourbons”—who were determined to insulate the region’s separate, racially segmented, caste-ridden labor market.37 We saw this process unfold in Chapter 6. In exchange for the Southern delegation’s support for New Deal programs, the Bourbons exacted decentralized administration and standard-setting for key labor protections and social provision, and demanded that other measures exclude the main categories of Southern labor.

Otherwise, asked Senator Carter Glass of Virginia, how “were they going to get blacks to pick and chop cotton when Negroes were receiving [on federal work programs] more than twice as much as they had ever been paid[?]”38 The Bourbons were blunt. Congressman “Cotton Ed” Smith railed against the administration’s original Fair Labor Standards bill: “Any man on this floor who has sense enough to read the English language knows that the main objective of [the original bill] is, by human legislation, to overcome the splendid gifts of God to the South.”39 By allying with Northern Republicans or threatening to do so, the Dixiecrats got what they wanted.

The “gentlemen’s agreement” between the White House and the Dixie elites had seemed “unshakeable”40 in the early 1930s. But as the 1936 election approached, and business opposition to the New Deal intensified, Roosevelt grew more attentive to two crucial constituencies: the insurgent industrial unions of the CIO and the Black voters of the large cities of the North. As these groups gained importance in his 1936 reelection bid, Roosevelt’s social and economic rights talk grew more robust and universal—and the Southerners attacked. Governor Eugene Talmadge of Georgia convened a “Grass Roots Convention” to “uphold the Constitution” against “Negroes, the New Deal and … Karl Marx.”41 Senator Carter Glass of Virginia challenged the white South to show “spirit and courage enough to face the new Reconstruction era that Northern so-called Democrats are menacing us with.”42

The next few years brought more “interference.” Minimum wage legislation, CIO organizing drives, rural poverty programs, and recurrent political initiatives and mobilizations among the disenfranchised, both white and Black, began to undermine the political and economic sway of Key’s oligarchy of Southern industrialists and Black Belt landowners. Although early New Deal programs like the Agricultural Adjustment Act had been tailored by these Southern elites and their powerful representatives in Congress to pour aid into Southern agriculture without upsetting the plantation system, the very inequities of these programs from tenants’ and sharecroppers’ perspective sparked protests and national debate. CIO organizers, NAACP leaders, and progressive New Deal administrators lent support to grassroots movements like the biracial Southern Tenant Farmers Union. They wheedled new programs from sympathetic New Dealers in Washington like Secretary of Agriculture Henry Wallace.43

Just as FDR had cemented his alliance with industrial labor and redoubled his attacks on corporate “tyrants,” and just as executive branch support for upstart Blacks and poor whites was mounting in what hitherto had been secure provinces of “States’ rights” and “local self-government,” judicial safeguards against all these dangers seemed to crumble. In the fall of 1937, after the Court handed down West Coast Hotel Co. v. Parrish and Jones & Laughlin, who could say that the Court’s steadfastness in upholding the old Constitution was still to be counted on?44 For all these reasons, the New Deal’s foes in Congress were galvanized. A group of conservative Southern Democrats in the Senate met with like-minded Republican senators to consider a more formal alliance against the New Deal.45

The counterrevolution contemplated party realignment in the name of the old Constitution, and its leaders drafted a “statement of principles and objectives,”46 which became known as the “Conservative Manifesto.” If the Court was giving up the constitutional battle against economic radicalism and centralized government, these conservatives would carry it on. The manifesto proclaimed the conservative Democrats’ and Republicans’ shared devotion to the Constitution of states’ rights, liberty of contract, and the property rights of the owners of capital.47 The attempt at forming a new conservative party foundered, but the coalition and its role as bulwark for the old Constitution held firm.

The leaders of the new coalition declaimed against “Roosevelt constitutional tyranny.”48 Together, they defeated the administration’s efforts in the late 1930s and early 1940s to build new administrative capacities in the executive branch to oversee fiscal policies, work programs, and public investment in the name of full employment.49 The administration and Northern New Dealers tried to remedy the many gaps, exclusions, and anomalies in the SSA and FLSA.50 They tried to enact national health insurance.51 And they drafted measures like the Full Employment Bill of 1945, setting forth an unequivocal federal commitment to full employment.52 But the conservative coalition managed to block, hollow out, or undo all these measures; they succeeded in dismantling the National Resources Planning Board, whose social-democratic-minded planners had written the first draft of FDR’s “second Bill of Rights.”53 Had these defeated measures and agencies prevailed in their efforts to “complete the New Deal,” they would have produced a post–World War II American state much more akin to those fashioned in the social democracies of postwar Europe. Between that vision of a social-democratic America and its enactment fell the shadow of Jim Crow.54



“A New Reconstruction Era”: The New Deal’s Forgotten Civil Rights Movement

The vanguard of the New Deal era’s forgotten movement to topple Jim Crow were the half-million Black workers who joined CIO unions. Where the 1960s civil rights movement led with integration and bringing down “whites only” laws, the New Deal civil rights movement emphasized labor and constitutional political economy. Thus, along with voting rights and voter registration drives, the civil rights movement of the 1930s and 1940s was built around decent work, livelihoods, and economic citizenship.

Another difference: the Fourteenth Amendment, with its promise of equal protection, anchored the civil rights lawsuits of the 1960s. The Thirteenth Amendment, with its bar on slavery and its promise to make free labor universal, was at the heart of New Deal civil rights lawyering, as legal historian Risa Goluboff has chronicled.55 Organized labor called the Thirteenth Amendment “the glorious Labor Amendment” and made its promise—“No Property Rights in Man”—the basis of anti-injunction campaigns. Likewise, when Roosevelt’s attorney general, Frank Murphy, established a new civil rights unit in the Department of Justice, its attorneys seized on the Thirteenth Amendment to go after the brutal coercion and exploitation of Black workers in the turpentine camps and cotton and rice fields of the Deep South. The NAACP also used the Thirteenth Amendment to push the cause of Black tenant farmers and tobacco workers, challenging debt peonage.56

Workplaces and working-class neighborhoods were where Black Americans fought their most decisive battles in the New Deal era. The CIO was where the action was, with its intensive organizing campaigns, militant rights-consciousness, and ringing demand for “Equal rights for Negro workers.”57 By the 1930s, Black workers were a significant part of the nation’s industrial workforce and central to union organizing throughout the nation—in Southern metal and coal mining, longshore work, and tobacco manufacturing, as well as in Northern auto and steel manufacturing and meatpacking.58 Friend and foe alike agreed that the new industrial unions would not have prevailed without the militant support they won from Black workers.59 A reporter for Crisis, the NAACP’s national journal, observed that the CIO had become a “lamp of democracy” throughout the old Confederate states. “The South has not known such a force since … the great days of the Reconstruction era.”60

“Hidden away in Southern black communities,” writes historian Robin D. G. Kelley, “was a folk belief that the Yankees would return to wage another civil war in the South and complete Reconstruction.”61 No such invasion came. However, Black and white labor organizers did arrive from the North, particularly organizers from the communist left, whose uncompromising focus on working-class unity undergirded their forceful demands for full equality for Black workers.62 The new CIO unions welcomed them; in states like Alabama, the 1930s Communist Party itself took shape as a “ ‘race’ organization,” with a predominantly Black membership.63 Its arrival reawakened the barely remembered tradition of “the Union Leagues and black militias during Reconstruction [and] the Knights of Labor [and] Populists” of the late nineteenth century.64

Part of what gave Reconstruction so much significance in collective memory was the fact that the power of the nation-state was mobilized behind Black enfranchisement. The Wagner Act began to rekindle that dream. The 1935 National Labor Relations Act excluded agricultural workers to accommodate Jim Crow.65 But even so, the “one man, one vote” policy implemented in thousands of National Labor Relations Board elections enfranchised Southern Black industrial workers, who became first-time voters and rights-bearing participants in labor’s public sphere.66 The new unions offered these Black workers industrial citizenship through participation in union governance—deliberating and deciding on workplace grievances and broader goals, and winning election to positions of biracial union leadership. As historians Robert Korstad and Nelson Lichtenstein have shown, these experiences combined with the patriotic egalitarianism of the New Dealers’ wartime propaganda to generate a militant rights-consciousness among Black workers as powerful as that evoked by the Baptist spirituality of Martin Luther King Jr. a generation later.67


FAIR EMPLOYMENT AND FULL EMPLOYMENT—RACIAL INCLUSION IN THE DEMOCRACY OF OPPORTUNITY

In 1941, the leading Black trade unionist and socialist A. Philip Randolph led a union-sponsored “March on Washington for Jobs and Equal Participation in National Defense,” which the CIO underwrote.68 Randolph called on “Negro America” to march on the capital: “[I]f American democracy will not give jobs to its toilers because of race or color … it is a hollow mockery.”69

The march was called off, but FDR responded by creating the Fair Employment Practices Committee (FEPC) to end job discrimination in defense industries.70 The first civil rights beachhead in the federal government since the Freedmen’s Bureau, the FEPC was a weak agency, but its interracial staff conducted well-publicized hearings and investigations, exposing racist conditions and spurring on Black protest.71 By 1943, Randolph demanded a permanent, peacetime FEPC to be organized “roughly like the NLRB,” with similar authority to identify and adjudicate rights violations. Like the Wagner Act, this law would secure “the right to work without demeaning discrimination.” The one protected the “dignity of union membership”; the other would protect the dignity of fair employment.72

Bills to transform the wartime FEPC into a permanent federal agency came before Congress in 1945, the same year that it took up the administration’s Full Employment Bill.73 Both were cast as measures redeeming fundamental rights, as more and more Northern New Dealers brought racial equality squarely into their constitutional political economy. The social right to a job for all who can work, they declared, and the civil right to work, irrespective of race, color, and creed, were two sides of the same equation. Both were economic rights of American citizenship.74

When Congress finally acted against employment discrimination, almost two decades later, in 1964, the right to a job had fallen out of the equation. But in the mid-1940s, these two forms of citizenship were inseparable, and New Deal liberals were clear on the constitutional stakes in both the Full Employment Bill and the bill for a permanent federal fair employment agency.

So were key Black legal thinkers. Pauli Murray is revered today as the intellectual progenitor of what we now think of as intersectionality and of the law of sex-based equal protection that Ruth Bader Ginsburg would later develop through litigation.75 In 1945, as Congress took up the FEPC and Full Employment bills, Murray was a recent Howard University Law School graduate pursuing a graduate degree in jurisprudence at Berkeley.76 Today, we do not think of the work she was doing as having anything to do with full employment. But that shows we have lost an important connection, because in 1945, Murray thought it “obvious” that the “right to equal opportunity in employment” was intimately linked to “full employment” and the right to work and livelihood.77 The inclusion thread and the wide-open-middle-class thread of the democracy-of-opportunity tradition could not easily be pulled apart. Murray wrote in the 1945 volume of the California Law Review,


When the opportunity for employment is further conditioned by an arbitrary qualification based upon race, color, creed, national origin or ancestry … the minority worker faces an additional handicap. It is obvious, however, that job discrimination based upon racial or religious prejudice is subsidiary to the more pressing issue of full employment. When jobs are plentiful, all kinds of economic discrimination are minimized. When jobs are scarce … it is relatively easy to divide employees into convenient groupings … and to aggravate the prejudice which leads to an exclusion of minority groups from job opportunities. The basic problem to be solved, therefore, is the problem of full employment.78



She concluded her “anti-discrimination discussion” by underscoring that the “current Full Employment bill” recognized “the right to employment” and “livelihood” as “the essence of American tradition.”79

If Black and white New Deal liberals, social democrats, and socialists were clear on the stakes for democracy of opportunity, so were conservatives. The Dixiecrats hurled constitutional objections at the bills proposing a permanent FEPC. The idea of national legislation against private employment discrimination was “in palpable violation of the Constitution.” But “[w]hat is the Constitution between friends,” one Dixiecrat inquired acidly, “especially if the question has to do in some way, directly or indirectly, with the suffrage of a Negro?”80 The Bourbon congressman explained that insofar as the proponents of a permanent, peacetime Fair Employment Practices Commission sought to rest the measure on the Fourteenth Amendment, on the grounds that the “right to work” free from discrimination was a privilege or immunity of national citizenship, their argument flouted the Slaughter-House Cases’81 clear account of the narrow scope of that clause. Southern congressmen also accused the FEPC bills’ drafters of ignoring the state action requirement of the Civil Rights Cases,82 and to the extent the drafters purported to rest the bills on the Commerce Clause, they could not prevail unless Congress could now do anything at all under that clause. But surely, even in 1945, enough of the old Constitution’s liberty and property protections survived, at least in the halls of Congress. Surely, Congress knew that it could not reach deeply into the realm of private life (compelling unwanted racial association) and invade the rights of private property beyond where even the states “operating in the vast realm of their reserved sovereignty” could properly venture.83 Even “the States,” as one Republican argued, could not enact the FEPC antidiscrimination norm without destroying “the right of free choice in hiring, discharging, or promoting employees.”84

The House sponsor of a permanent FEPC, Progressive Republican congressman Charles La Follette, rose to defend the bill’s constitutionality.85 What he and other proponents of the bill said in its defense confirms that New Deal constitutionalism in the hands of Congress’s ablest lawyers (La Follette would soon be sent by FDR to join Robert Jackson as deputy chief counsel at Nuremberg) was not what we have been taught in law school. It was not a constitutional outlook that thrust economic rights and liberties beyond the purview of constitutional concern. Instead, this outlook recast such rights in a new “affirmative” mold, adequate to building a democratic political economy in the era of corporate capitalism.

When conservatives objected to the FEPC bill’s unconstitutional interference with “free choice” in hiring and firing, La Follette argued that the Court had already upheld a federal statutory intrusion on that freedom in the form of the Wagner Act, which outlawed the discharge of a worker for union affiliation. The Court had agreed “it was unlawful to refuse to employ a man because of his … union activities,” La Follette said.86 Thus, it seemed to follow “as a matter of constitutional authority that Congress has the power to declare a thing to be discrimination” and “irrelevant and invidious” as far as employment opportunity was concerned.87

But La Follette and other defenders of the FEPC bill went further, addressing the nature of Americans’ new fundamental economic rights and Congress’s new governmental duties in the wake of the constitutional revolution. Here, again—as was the case during the debates over passage of the Wagner Act itself—La Follette, along with Senator Wagner and others, reasoned as though the NLRA was a fundamental rights-bearing measure. The Wagner Act, on this reading, affirmed that the “the right of employment in industry or the right to work” had “the dignity of at least a quasi property right” that the Constitution authorized and required Congress to safeguard.88

Thus, La Follette did not rely on the Commerce Power to defend the FEPC bill’s constitutional bona fides. Rather, he claimed a fundamental rights-based constitutional warrant for Congress to protect the “right to work at a gainful employment”89 against invidious discrimination. Granting that Congress had a duty to protect this “right to work” from discrimination, however, did not eliminate the state action requirement. But this La Follette swept away as a relic of laissez-faire. If the nineteenth-century Constitution already forbade laws or customs requiring or upholding private race discrimination, and empowered Congress to sanction them, it followed that in New Deal America, “Congress also has the affirmative power to treat affirmatively with those [private] discriminations and to prohibit them.”90 As Professor Corwin said, the New Deal “revolution” marked a “profound” recognition of “ ‘liberty’ … as something that may be infringed by other forces” than government and “may require the positive intervention of government against these other forces.”91 That was the deepest meaning of Jones & Laughlin.

Other FEPC proponents reached the same result via Justice Harlan’s dissent in the Civil Rights Cases.92 There, Justice Harlan suggested that state action may be found where the private actor is a creature of state law, like a corporation.93 In the Wagner Act, Congress also underscored the publicly constructed character of the corporation and its power over employees.94 Perhaps the New Deal Court, having absorbed the Realists’ insights about the public policy–making nature of private law and constitutional rights adjudication, would put Harlan’s theory to work in service of racial equality and a democracy of opportunity.95 Wagner and others put forward that theory when they drafted the Senate FEPC bill, which provided that the “right to work and to seek work without discrimination … is declared to be an immunity, of all citizens of the United States, which shall not be abridged by any State or by an instrumentality or creature of the United States or of any State.”96

Introduced repeatedly from 1945 onward, the administration’s bills to create a permanent FEPC either died at the hands of Dixiecrat committee chairmen or were vanquished by Dixiecrat filibusters.97 Dixiecrats also killed FDR’s right to a job by gutting the administration’s Full Employment Bill in committee.98 These defeats hardly shocked New Dealers. Eight years had passed since the Solid South and the conservative coalition had stopped the New Deal’s legislative engine in its tracks. And since the late 1930s, figures like Eleanor Roosevelt, Secretary of Agriculture Henry Wallace, Wagner, and La Follette insisted the future of New Deal reform hinged on attacking Jim Crow and Southern disenfranchisement and promoting civil rights.99



“WHEN YOU COME DOWN TO IT THERE IS LITTLE DIFFERENCE BETWEEN THE FEUDAL SYSTEM AND THE FASCIST SYSTEM”

By 1938, they had succeeded in prodding Roosevelt to speak out about Southern primary elections in hopes of defeating the Southern reactionaries.100 Roosevelt began to assail the South’s congressional bloc for stymieing New Deal reforms.101 In the summer primary season, FDR “marched through Georgia,” boldly attacking the South’s “feudal economic system” and the myth of white economic paternalism: “When you come down to it there is little difference between the feudal system and the Fascist system,” he declared. “If you believe in the one, you lean to the other.”102

The president may have met with success in “trying to woo southern labor and tenant farmers into the camp of his new liberalism,” as one of his Southern foes complained.103 However, the effort to unseat the Southern reactionaries in Congress was doomed by the poll tax, literacy tests, and other roadblocks that kept Blacks and a majority of low-income whites from voting.104 While he failed to defeat any Dixiecrats, FDR’s campaign to elect Southern liberals helped galvanize the labor-based voting rights movement. It sought to carry out from below what Eleanor Roosevelt, Henry Wallace, Wagner, and even the cautious and pragmatic president himself pursued from above: a real assault on Jim Crow and Black disenfranchisement, and the liberal realignment of the Democratic party.105

“There is another South,” a leader of the movement assured its CIO backers, “composed of the great mass of small farmers, the sharecroppers, the industrial workers white and colored, for the most part disenfranchised by the poll tax and without spokesmen either in Congress, in their state legislatures or in the press.”106 This South, he claimed, was the great majority of the region’s population.107 Were it mobilized and enabled to vote, the South would become “the most liberal region in the Nation.”108 A Black labor and civil rights activist told a biracial audience in Birmingham that the movement’s gains in registering Black and poor white voters in Alabama were reminiscent of those “first bright days of Reconstruction … [which] gave to our region its first democratic governments.” It was time, he said, for “history to repeat itself.”109

But that time had not arrived. The fraud, intimidation, and violence that greeted the Southern campaign to revive the democratic promise of Reconstruction confirmed once more, half a century on, how dependent such a regional movement ultimately was on a national commitment to decisive action based on a broad interpretation of constitutionally protected civil and political rights. Presented with such a federal commitment, even in the late 1930s or early 1940s, perhaps a majority of hard-hit white Southerners might have proved willing to forsake old political identities rooted in states’ rights and white supremacy and wager instead on the promise of a national program embracing all three strands of the democracy-of-opportunity tradition, including racial justice. But white supremacy remained too deeply etched in the national government and party system from which such a program would have had to emerge.




Taft–Hartley and the Battle Over the Postwar Political Economy

“War is the health of the State,” wrote the radical journalist Randolph Bourne as the world went to war in 1914.110 As far as the American state is concerned, Bourne was right. Wartime advanced state-building during both World Wars. One difference was that World War II state-building unfolded in the context of a powerful labor movement in close alliance with the New Deal administration. To regulate the wartime economy, we have seen, the New Deal state-builders built tripartite agencies and commissions composed of business, labor, and “public” representatives, in which the latter two often enjoyed power roughly commensurate with that of capital. As they looked ahead to peacetime, many New Dealers and their labor allies hoped to preserve that institutional framework, which seemed critical to the unfinished work of creating a modern democracy of opportunity.

By war’s end, however, business leaders were desperate to end the encroachments of the social-democratic-minded phalanx of state agencies in league with a social-democratic-minded labor movement.111 Business elites yearned for a reprivatization of labor-management relations and an end to wartime government controls on capital.112 At every opportunity in the mid-1940s, captains of industry would speak feelingly about the demise of “individual autonomy” and the rise of a profoundly unconstitutional, bureaucratic, near-totalitarian state of political-economic affairs.113 Publicly and privately, they expressed a deep and genuine sense of constitutional peril. If the union chieftains and their New Deal allies had their way, and if something like the “collectivist” regime they had fashioned during the Great Depression and the war became part of normal peacetime government, then “economic liberty” would perish forever, and the nation would be given over to “compulsion,” “slavery,” and an end to “equality of opportunity.”114

As these business elites saw it, the heart of the problem was the enormous political and economic clout that organized labor had acquired over the previous decade. That power originated in the despised Wagner Act, the collective action it safeguarded, and the affirmative boost the Labor Board lent the industrial unions. All this had to be repealed, or at least sharply redrawn, with labor’s new rights curtailed and employers’ old rights recouped. Employers’ “right to manage” became a watchword of the movement to repeal the Wagner Act, which included virtually every major corporation in every major industry.115 “America is at the crossroads!” declared a General Motors (GM) advertisement, during a bitter hundred-day strike by the United Auto Workers (UAW) in 1945–1946. At stake was “the freedom of each unit of American business to determine its own destiny.” When workers organized and struck, free of the old legal restraints and empowered by the new state protections, it was no wonder that the “union bosses” were seeking “to tell us what we can make, when we can make it, where we can make it, and how much we can charge.”116 But this could not continue; it flouted the right of “every business unit in America” to “manage its own affairs.”117

GM’s president Alfred Sloan and others laid these complaints at the feet of the Wagner Act and the Labor Board. The Court had upheld the act with its “switch in time” in 1937, and by the mid-1940s, the Court was overwhelmingly dominated by Roosevelt-appointed New Deal Justices. Constitutional scholars write about this mid-1940s period as the moment when the “New Deal settlement” was consolidated, but no one mistook the facts on the ground for a constitutional settlement.

As far as contemporary business leaders and the conservatives in Congress were concerned, there was nothing remotely like a New Deal constitutional settlement. Not as long as the constitutionally outrageous new rights and powers of labor and the National Labor Relations Board and other features of New Deal and wartime state regulatory authority were left intact. Sloan compared the moment to the repeal of the Eighteenth Amendment: “It took fourteen years to rid this country of prohibition. It is going to take a good while to rid the country of the New Deal, but sooner or later the ax falls and we get a change.”118

The Dixiecrats also loathed both the CIO and the New Deal’s centralized statecraft. They, too, were determined to curtail the industrial unions’ newly minted, federally guaranteed but constitutionally counterfeit, collective freedoms. That seemed the only sure way to weaken labor’s clout and ward off the CIO / New Deal coalition’s vision of a racially egalitarian, social-democratic postwar political economy and a realigned, postwar Democratic Party. This was the political and constitutional backdrop for the Taft–Hartley Act.

The catalyst was the election of 1946. In industry after industry, management was trying to retake authority lost during the war and keep a lid on wages as government involvement receded. Giant industry-wide strikes resulted, as labor sought to support President Harry Truman’s efforts to sustain price controls and working-class living standards during demobilization. When voters went to the polls in 1946, roughly a million workers were on picket lines, cities were shut down, and inflation neared 20 percent. The upshot: Republicans won majorities in both houses for the first time since the 1920s, and their victory emboldened the champions of repealing the Wagner Act.

The Taft–Hartley Act proved to be a constitutional battle royale, and the confrontation on which the fate of the New Deal order turned. The old Lochnerian definitions of the rights and liberties of labor and capital were not dead. They were present and active in this and other crucial legislative constitutional battles of the mid-1940s. A few years after the Court rang down the curtain on the old Lochnerian doctrines, the newly dominant congressional Republicans and their Dixiecrat allies invoked the old rights and liberties, largely indifferent to what the New Dealers on the Court had to say. Because the Court had announced its retreat from policing such questions, it was Congress’s constitutional battle anyway.

As the bill that became the Taft–Hartley Act119 took shape, its Republican sponsors put aside talk of outright repeal of the Wagner Act, instead attacking a host of key provisions. The 1947 legislation outlawed industry-wide bargaining; reinstated many old common-law restrictions on strikes and boycotts, including a ban on all so-called secondary boycotts; condemned “supervisory” workers’ unions; and imposed anticommunist oaths. The act also abolished the closed or union shop (wherein employers agreed to make union membership a condition of employment). It spared agreements that made dues payment, as opposed to union membership, a requirement of employment, but it provided for states to enact even harsher “right to work” laws, forbidding unions from negotiating for such mandatory dues payments or so-called agency fees in the first place. Those state laws would no longer violate or be preempted by national labor law.

Taft–Hartley’s champions characterized all these provisions as constitutional essentials and defended the bill in ringing constitutional terms. Thus, Kansas Republican Wint Smith, taking a swipe at the 1944 G. I. Bill of Rights, declared, “I am not asking you to give money for the ex-serviceman from a paternalistic government. I am only asking for something that is not just guaranteed by the Constitution but given to him by his Creator—the right to work where and when he pleases—just plain freedom.”120

The Republicans’ “right to work,” which got enshrined in the Taft–Hartley Act, was cut from the old cloth. It was the quintessential freedom from state “interference” in the old common-law-governed wage contract between worker and employer. This Lochnerian right to work was a world apart from the right to work that FDR put at the heart of the Second Bill of Rights. That right signified government’s affirmative duty to ensure work for everyone who needed a job. In 1946–1947, the grisly old meaning returned from the grave and devoured the new. Already, in early 1946, the conservative coalition had gutted the administration’s Full Employment Bill; instead, Congress had enacted a hollow substitute, the renamed Employment Act of 1946.121

It was one thing, however, to prevent a new right from being enacted and brought down to earth; it was quite another to bring back the much-despised liberty of contract. That required a movement. None other than the famous Cecil B. DeMille, director of countless Hollywood blockbusters and founder of Paramount Pictures, joined forces with veteran anti-union attorneys and employers’ associations to launch and fund the “right to work” movement to restore as much as possible of the old libertarian-conservative outlook on unions.122

DeMille’s “right to work” movement has remained a vigorous player in our constitutional politics ever since. Beyond Taft–Hartley itself, the “right to work” movement scored other important gains over the next decades, including passage of “right to work” statutes in about two dozen states. More recently, the Roberts Court has begun nationalizing the “right to work” regime. We will return to this development in Chapter 9.123

But Taft–Hartley was a stunning victory for the new movement. In the congressional hearings and reports surrounding Taft–Hartley, the law’s champions rekindled for the mid-twentieth-century “right to work” campaign the antimonopoly rhetoric that had imbued Populist and Progressive constitutional political economy; it was actually an old conservative trope, the labor monopoly. As one Republican congressman put it: “The American workman … has been subject to the complete domination and control of unregulated monopolists. To get a job he has had to pay them. He has been forced to join these groups against his will.… He has been denied the right to arrange the terms of his own employment.… In short his mind, his soul, and his very life have been subject to a tyranny more despotic than one could think possible in a free country.”124

The right to join with fellow workers in a union might be fundamental, but no less so was “the unrestricted right of Americans to work.”125 In another typical turn on the antimonopoly trope, one prominent Republican lawmaker painted a picture of “a national labor leader who wants to control in a monopolistic way all employees, to have them under his … dominion, to be to them a dictator.” It was up to the 1947–1948 Congress, “the first Republican Congress in 14 years,” to set the American worker free.126

Remember: from the 1880s onward, judge-made common-law and constitutional doctrine had condemned the closed or union shop. Workers could not strike or negotiate for an employer to hire only union members, nor could lawmakers alter these prohibitions. The Wagner Act, once the Court upheld it, ushered in a brief era in which unions legally could strive for this goal.

Conservatives were not wrong to be leery about the potential for tyranny that resided in the closed shop. But the devil was in the details. It was true that many old-fashioned craft unions had used the closed shop to monopolize a given craft and bar others from entry (ethnoracial others, or simply other would-be craftspeople, who would enlarge the skilled labor supply). By contrast, the new industrial unions wanted closed shops, but they were open unions. Given the essentially unlimited supply of poor, unskilled workers in the hitherto unorganized mass production industries, the open-union / closed-shop route seemed the only durable way to maintain solidarity, put a floor on wages, preserve labor standards, and halt the inevitable race to the bottom.

The closed shop was also bound up with industrial democracy and economic citizenship. In NLRB-supervised elections, workers chose whether they wanted this new form of government on the job, like mini-constitutional conventions in the heart of everyday economic life. If a majority chose union representation and collective bargaining, everyone was bound. You could be an active, dissenting, or passive member of the union, just like citizens in the polity, but you couldn’t opt out and make your own separate deal, as a matter of democratic principle as well as the practical logic of collective action.127

This full-blown industrial democracy did not survive. With Taft–Hartley, the new Republican Congress handed the “right to work” forces a major victory by outlawing the closed or union shop once more. A more radical restoration of the old anti-union doctrine would have prohibited even mandatory dues or agency fees, as a matter of federal law. Labor’s political clout was sufficient to prevent that outcome, but it could not forestall the Taft–Hartley provision for state enactments of just such a “right to work” regime. And this, in turn, enabled conservative state lawmakers to make the South and Southwest into “right to work” regions.

Those state laws kept unions fragile, and they animated a rival, regional constitutional political economy in which the rights of anti-union workers and employers enjoyed preponderant weight.128 This closed the door on New Dealers’ hopes of organizing the South, building up the nascent union-based civil rights movement, and realigning the party system by ousting reactionary, racist Democrats.

However, the conservative coalition’s Constitution required more than simply restoring the old Lochnerian “right to work.” For them, the New Dealers’ efforts to democratize the power structures of industry were a “termite process on America’s Constitution, on her Bill of Rights, on the basic liberties of our people in the field of labor … sabotaging the very foundations of the Republic and the inherent rights of the individual man.”129 Taft–Hartley also restored the “fundamental rights of management.”130

Organized labor made loud and clear its views about the constitutional stakes of Taft–Hartley. Hundreds of thousands of workers staged mass rallies and demonstrations against the “Slave Labor Law.”131 Taft–Hartley, the unions agreed, was a restoration, but what it restored were key elements of an old, discredited constitutional political economy built on a legal order that violated basic rights.

Like his predecessors, American Federation of Labor leader George Meany was steeped in constitutional political economy. The AFL, he observed, “has been unfairly accused of going to unnecessary extremes in describing the Taft–Hartley Law as a ‘slave labor law.’ ”132 Not so, Meany insisted, unpacking case law and statutes for mass audiences and congressional hearings alike. Labor’s antislavery-inspired constitutional protests, he pointed out, had always found support from the nation’s most revered jurists, as well as a majority of the current 1940s Court. In principle, Meany noted, the “right of workers to organize and choose representatives of their own” had been recognized “long before [the Wagner Act’s passage in] 1935” as “fundamental rights that inhere in our very system of government … beyond the power of Congress to grant or withdraw.”133 But for decades, courts hedged these rights with such overbearing restrictions and restraints in the name of property that “in too many instances these rights proved to be abstract, meaningless phrases.”134 Several times, Congress sought to repeal repressive swaths of judge-made law; several times, the courts undid Congress’s work.

The Wagner Act was Congress’s boldest effort to get the law of industrial relations right, giving workers’ freedoms the kind of concrete meaning the Constitution really required. And finally, the Supreme Court had upheld Congress’s work and even begun to apply the Constitution in ways that repudiated the Court’s own repressive past. So it was a brutal turnabout when Congress dug up the reactionary doctrines from the judicial graveyard and reinstated them as federal law.

Consider the boycott, “the right to refuse to work on materials produced under substandard, non-union conditions.” “Supporters of the Taft–Hartley Law make much of the fact that all so-called secondary boycotts are now outlawed,” said Meany. “[O]ne look behind the convenient phrase into the concrete reality discloses” the great constitutional wrong and practical damage done. Since “the earliest beginnings of trade unionism in this country,” workers and enlightened lawmakers alike understood that unions could make no headway unless they could ensure that fair employers were not undercut by unfair competitors with substandard conditions and ill-paid labor. The boycott was indispensable to enable union workers to come to the aid of their own employers against unfair rivals as well as fellow workers striving to organize at rivals’ firms. For courts to condemn such efforts insulted liberty and economic logic.135

Congress understood this decades ago, Meany pointed out, when it enacted the Clayton Act, which seemed to repeal the judge-made restraints and legalize such boycotts. Then, in the Bedford Cut Stone Co. case, the century’s two greatest Justices, Brandeis and Holmes, took up labor’s constitutional outlook and dissented when the Court gutted the act.136 In that case, a majority of the Court had held that members of a small stonecutters’ union could not refuse to work on stone produced at a quarry where workers were on strike. The Court, in what Holmes and Brandeis called “plain defiance” of the statute, called this an unlawful secondary boycott. Meany quoted their “stirring and provocative dissent”: “If, on the undisputed facts of this case, refusal to work can be enjoined, Congress created by the Sherman Law and the Clayton Act an instrument for imposing restraints upon labor which reminds one of involuntary servitude.”137

Meany led his audiences at rallies and the Capitol through other antilabor decisions and Brandeis and Holmes dissents, leading up to Congress’s response with the 1932 Norris–La Guardia (Anti-Injunction) Act, “which completely adopted the language, the reasoning, and the philosophy of the Holmes-Brandeis dissents.… No longer did the Court have difficulty … recognizing … the fundamental right of workers.… [Its] reversal of the old doctrine of unlawful boycotts was complete.”138

Not only had the Court upheld both Norris–La Guardia and the Wagner Act, it was building the New Deal concept of labor’s constitutional freedom into First Amendment doctrine. Meany cited AFL v. Swing, which upheld picketing even when there was “no immediate employer-employee dispute,” and other cases striking down state statutes that outlawed secondary boycotts and echoed the Brandeis and Holmes dissents. If organized labor was “extreme” in its picture of Taft–Hartley’s constitutional outrages, so were Holmes, Brandeis, and the Court.139

President Truman vetoed the act, and his veto message echoed labor’s objections, condemning Taft–Hartley as a blow to labor’s hard-won freedom of collective action and a reinstatement of the discredited old regime.140 But Dixiecrats joined with Republicans to override Truman’s veto and drive home the linchpin of the conservative counterreformation.

The result was a sharply restrained labor movement and a rollback of the New Deal’s legislative, administrative, and judicial constitutionalism. By the end of World War II, organized labor was growing by leaps and bounds, and was poised to expand. Taft–Hartley halted that expansion, but left alone existing union strongholds. Until the 1970s, unions would continue to prosper in core industries like auto and steel, and labor would remain a great force in national politics. But with the revival of sharp restraints on organizing and collective action and the purging of labor’s left wing, labor lost the clout and even the ambition it would have needed to finally organize the whole national economy, particularly the South, and finish the work of “completing the New Deal.” Not organizing the unorganized, but “mature collective bargaining,” grievance arbitration, and other services for existing members, became the main work of the industrial unions.

Taft–Hartley hardly repealed the Wagner Act, but it dramatically altered the design of the act as a piece of legislative constitutionalism—narrowing its breadth as a constitutional construction, a statute that helps fill out the meaning of the Constitution.141 The Wagner Act had come down squarely on the side of unions and provided a redistribution of bargaining power that just might have been sufficient to underwrite “industrial democracy” across the economic landscape. Taft–Hartley was framed by its champions as restoring “balance” between the rights of pro-union and anti-union workers, and between the rights of workers to organize and managers to manage.



The Taming of Labor and the Eclipse of Progressive Constitutional Political Economy

On the constitutional front, the first casualty was the bold idea of constitutional-economic liberty that the Wagner Act had briefly enshrined, the early Labor Board had begun to elaborate, and even the courts had begun to explore: that labor had “fundamental rights” and constitutionally grounded “civil liberties” that prevailed over private employers’ efforts to suppress union activism and trumped state laws limiting secondary strikes and boycotts. After Taft–Hartley, there would be no more talk by the board or the courts about constitutional liberties aimed at rectifying asymmetries of power and providing wide freedom for peaceful collective action. Indeed, after Taft–Hartley, the board simply stopped talking about concerted action in a constitutional register, and the Court shut down its short-lived recognition of labor’s constitutional rights.

Much as Truman’s veto message had predicted, the labor movement once more found itself enmeshed in coils of legal restraints. By bringing back the old common-law bars on every kind of secondary boycott, Taft–Hartley dealt a severe blow to inter-union solidarity. Once again, union workers in one firm were banned from boycotting the products of another in support of fellow workers’ strikes or organizing drives. The strong could not come to the aid of the weak, and just when, where, and how unions could picket or strike became increasingly baroque legal questions.

It was the Warren Court that filled out Taft–Hartley’s initial meaning. The Warren Court was fond of quoting Justice Brandeis’s famous dissents, but Brandeis’s views of workers’ rights and industrial democracy found no purchase in its labor jurisprudence. The Warren Court wanted no part of Brandeis’s notions that peaceful labor protest and collective action warranted constitutional protection, and that there were constitutional worries about judicial suppression of strikes.

In the early 1940s, we noted, the Hughes and Stone Courts had gingerly embraced something of the constitutional political economy that animated the Wagner Act, and began to outline a right to peaceful labor protest with both a public-political-communicative and a redistribution-of-economic-clout dimension.142 Under Chief Justice Earl Warren, the Court would take up a dramatically different set of precepts about the constitutional dimensions of labor disputes. This new outlook was no revival of Lochnerism and was not the handiwork of conservatives. Under the banner of “industrial pluralism,” it was the work of a high-profile cadre of liberal legal academics—Harvard’s Archibald Cox, John Dunlop, and Derek Bok; Yale’s Harry Shulman and Harry Wellington; and others—who fashioned the basic conceptual and ideological framework of U.S. labor law during the mid-twentieth-century decades of postwar prosperity.143

For the industrial pluralists and the Warren Court that took up their ideas, labor disputes had no constitutional dimensions. Heedlessly, in hindsight, this liberal legal outlook assumed that American corporations had made their peace with unions and collective bargaining, and it interred the vocabulary of fundamental rights and constitutional political economy. Instead, Cox, Dunlop, Bok, and the liberal justices who tracked their thinking cast industrial relations as a technocratic domain of expert administration, partly under the board’s supervision, but chiefly under the aegis of seasoned labor arbitrators like themselves and the private labor bar. Theirs was a process-based or proceduralist interpretation of the NLRA—what Shulman called a “bare legal framework” to facilitate “private ordering.” It was not government’s role to monitor the balance of bargaining power in the service of broad distributional ends, as Wagner envisioned, and there was no space for constitutional doctrine in this sphere of “ ‘continuous, pragmatic and flexible regulation’ ” by labor experts.144 When courts resumed issuing antistrike and antipicketing decrees in the context of this new technocratic regime, unions’ constitutional objections found no traction. Labor relations were no longer a sphere of “popular government” and public political engagement that demanded constitutional protection. Looking back, scholars would observe that labor rights had vanished into a constitutional “black hole.”145

As far as most national labor leaders were concerned, the disappearance was hardly a burning issue. Today, the lack of any judicially acknowledged constitutional safeguards for labor action seems a major scandal, to which we will return in Chapter 9. But in the 1950s and 1960s, the big industrial unions established unprecedented collective bargaining relations with the largest corporations in key industries. Their working-class members were enjoying middle-class living standards and material security. “Contract administration” became the business of business unionism. Labor rights gradually lost their public, political, and constitutional dimensions in high-brow and popular discourse; their domain began to seem largely one of administration, expertise, and “private ordering.”

The trajectory of social provision outside of labor law followed a related path. For a time, in the mid-1940s, New Deal liberals persevered in efforts to “complete” the New Deal’s unfinished legislative program in this field: to expand and “universalize” old-age and unemployment insurance, to enact national health insurance, and to create a national budget and planning agency to preside over a national commitment to full employment, along the lines of the postwar welfare states under construction in Western Europe. They aimed to bring Roosevelt’s Second Bill of Rights down to earth. But the same conservative coalition that curbed the labor movement grew in strength and handily defeated the New Deal liberals’ and CIO leadership’s dream of a social-democratic style of postwar governance in America.

By the mid-1950s, most of the rights in FDR’s Second Bill of Rights went private. Only socialists still sounded like Roosevelt. Instead, the industrial unions and big corporate employers began fashioning a private system of social provision through collective bargaining in core sectors of the economy. The industrial unions bargained for private entitlements to job security, pensions, and health insurance for their members.146 Beyond the unionized sectors of the economy, industrial prosperity, liberal tax incentives, and the hope of thwarting unionization prompted large firms to adopt the main features of this generous, publicly subsidized, private welfare system. This private welfare state was a good deal for millions of industrial workers; in tandem with Social Security and federally guaranteed housing loans, it brought about the new mass middle class.147

In the process, though, the domain of social provision and “social rights” largely lost its public-political and constitutional dimensions and became, like labor relations, an arena of administration and private ordering.

“New Deal liberalism” and its social-democratic constitutional political economy unraveled. The second half of the twentieth century’s court-centered Constitution would be a charter of “neutral principles,” “negative liberties,” and minority rights; and so too, the nation’s labor law was “neutral” in regard to the bargaining power of labor and management. Gone and forgotten were the efforts to link constitutional liberty with working people’s economic security and workers’ freedom of collective action; gone too, the notion that the First Amendment had anything to do with safeguarding labor protest and boosting workers’ collective clout.

Thus did the language of progressive constitutional political economy recede from mainstream public discourse and debate. Claims of constitutional governmental duty to provide and maintain an “American standard” of life for all, to safeguard against the return of a business oligarchy, and to watch over a rough equality in the “actual conditions” of Americans went unspoken for the first time in more than a century, as the rigid, anticommunist, pro-business “consensus politics” of the Cold War eclipsed the confident liberalism of New Deal America.
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THE GREAT SOCIETY AND THE GREAT FORGETTING


The great constitutional confrontation of the New Deal—FDR and his allies’ clash with the courts and their conservative patrons over the direction of the nation’s political economy—proved to be the last of its kind, so far, in American history. The struggle over constitutional political economy continued outside the courts, in Congress and in public debate, during the conservative counterrevolution of the 1940s. After that, the democracy-of-opportunity tradition seemed to go into eclipse.

This chapter thus marks a major turn in our narrative. It is an effort to untangle the story of how and why this eclipse occurred. (Chapter 9 will explore what it would mean to bring the tradition back.) The eclipse was not total. Elements of the tradition lived on in the postwar years and beyond. But the democracy-of-opportunity tradition we traced in Chapters 1 through 6—with its rich body of precedents on questions of political economy, its distinctive language of legislative constitutional obligations, and its demands for judicial assent—largely disappeared from progressive politics.

By the 1960s, it became unimaginable to mount a progressive constitutional challenge to the courts. Instead, after the Supreme Court became the nation’s first mover on civil rights, the politics of racial inclusion became bound up with a politics of judicial supremacy. Support for civil rights entailed support for a Court-centered Constitution. The former progressives who became postwar liberals1 mounted a new constitutional defense of the Supreme Court, which they came to see as the indispensable constitutional guardian of civil liberties and civil rights.

As the constitutional politics of the 1930s and 1940s receded into history and the Warren Court laid down landmark decisions in the shadow of the Cold War, civil liberties and civil rights replaced economic matters as the paradigm of what a constitutional rights claim is. Collective labor rights were expelled from the category of constitutional “civil liberties.” Substantive arguments in favor of redistribution and social provision lost their constitutional character. At the same time, just as these changes were transforming constitutional politics, progressive political economy was itself in retreat, supplanted by the technocratic expertise offered by the rising science of economics. These shifts had a powerful effect on President Lyndon Johnson’s Great Society and on progressive constitutional politics for the rest of the twentieth century.

Racial inclusion was central to the constitutional politics of Reconstruction and the political program of the Radical Republicans, as well as that of the early Populists and of early twentieth-century Progressive Black activists and their handful of white supporters. But for the entire first half of the twentieth century, with most of the Black population disenfranchised under Jim Crow, racial inclusion was shut out of mainstream politics and mainstream visions of reform. By the mid-1960s, however, pivotal Court decisions,2 along with the climactic decades of the Great Migration of African Americans northward, set the stage for the reinvigoration of this strand of constitutional politics. The civil rights movement brought the principle of inclusion to the center of mainstream constitutional politics with its riveting sit-ins, protest marches, and voting rights campaigns; the movement became a vital force in American life and forged a complex relationship with racial liberals in Congress.

The Civil Rights Act, the Voting Rights Act, the Fair Housing Act, and related statutes powerfully advanced the inclusion strand of the democracy-of-opportunity tradition. But in keeping with the new politics of judicial supremacy, Congress framed these statutes in ways that carefully respected the Court as the expositor of the Constitution’s meaning.3 The statutes themselves fell tragically short because, like the New Deal statutes before them, they advanced only part of the democracy-of-opportunity tradition—this time, only its inclusionary strand, disconnected from the rest.

Conservatives did not share liberals’ opposition to challenging the Court. Instead, running against the Court (really the Warren Court) became a staple of conservative politics—a remarkable feat, given the Warren Court’s end in 1969 and the Court’s increasingly conservative cast ever since. Over the next half century, the conservative coalition evolved, consolidated its hold on the Republican Party, and made the idea of constitutional change through the courts one of its central bogeymen. But the bogeyman here was liberal constitutional change through the courts, in the Warren Court mode. Conservative constitutional change through the courts—and in particular, through changing the personnel of the courts—became one of the central elements of the new coalition’s political program.

This conservative coalition included former Democrats of the South who opposed Court-sponsored desegregation; it evolved to encompass a full spectrum of opposition to different elements of the Warren Court’s constitutional agenda. In time, the conservatives’ theory of constitutional change became more explicit: Constitutional change occurs by changing personnel on the courts. Much later and more slowly, liberals adopted the same view, so that by the twenty-first century it once again seemed possible to speak of partisan constitutional politics.

But the subject matter of constitutional politics had been transformed. Instead of the questions of constitutional political economy that drove participants in nineteenth-century constitutional politics, the main battlegrounds of constitutional politics became such topics as abortion, affirmative action, sexual orientation, and religion in the public square. On questions ranging from antitrust to labor law to arbitration to campaign finance, by the early twenty-first century, a more conservative Court had moved far toward building an economically libertarian and anti-egalitarian constitutional political economy. But, until recently, these efforts remained off the radar of mainstream constitutional politics.4

This chapter tells two stories. The first is about the changing politics of judicial supremacy and judicial activism. The second is the story of the collapse of Progressive political economy. In the end, the two stories collide.

In the postwar era, we will see, economics supplanted political economy, especially among liberals, and concerns about class and distribution that had been at the heart of Progressive political economy were shunted out of the political mainstream. The phrase “full employment” lived on in postwar America, but with a different meaning. Many mainstream New Dealers, along with Pauli Murray, had conceived of full employment as a political economy that offered decent jobs for all. But the postwar economists instead defined full employment in terms of unemployment figures. It became a macroeconomic variable to trade off against inflation. During the anticommunist purges of the Cold War, those who stuck to the older vision of jobs for all were hounded out of government and universities, which helped cement the new technocratic consensus. The decline of Progressive political economy, and its replacement by modern economics, had profound consequences for progressive thought during the Cold War and beyond.

On the other side, in conservative constitutional politics, political economy never disappeared, and it never lost its constitutional dimension. Instead, under the aegis of Chicago School economics and a new constitutional brand of Lochnerism, it gained a powerful new set of conservative architects and patrons and a new conceptual vocabulary that more effectively justified aggressive right-wing interventions in American political economy. The nation continues to wrestle with the consequences of these shifts.

There is an underlying argument that runs beneath the stories in this chapter: The three threads of the democracy-of-opportunity tradition cannot succeed when separate and isolated. Racial inclusion tends to become thinned out in the absence of a broad, secure, and wide-open middle class. As the middle class becomes hollowed out, efforts at racial inclusion tend to run into a buzzsaw of racial resentment, which thwarts efforts to address either racial exclusion or class inequality. Meanwhile, protecting a broad and open middle class is difficult if not impossible under conditions of oligarchy. It is politically and economically impossible to carve out space for a broad and open middle class when a smaller, wealthier elite has too much economic and political power. In the twentieth century, these three strands of the democracy-of-opportunity tradition were separated in a way that led to the country’s turn to “plutocratic populism.” In Chapter 9, we return to these themes and imagine a constitutional politics capable of knitting them back together.


The Preeminence of the Court—for Liberals

The Supreme Court of Brown and civil rights—the modern Court that would so thoroughly capture the hearts and the constitutional imagination of liberals in the second half of the twentieth century—is closely and indelibly identified with its great leader, Chief Justice Earl Warren. But much of the groundwork for this new Court was laid long before Warren entered the scene. In the late nineteenth century, Reconstruction Republicans had built up and empowered the federal courts for their own purposes, which included providing a short-lived federal forum for the claims of Southern Blacks and securing a long-lasting and powerful guardian of the interests of national corporations.5

By the 1920s, Chief Justice William Howard Taft began to envision a true constitutional court—a court that would stand, as one Taft biographer put it, “freed from its obligatory jurisdiction over ‘minor’ litigation” and therefore “in a stronger position to perform its ‘higher function’—constitutional interpretation in general, the defense of property in particular.”6 At Taft’s urging, Congress dramatically reduced the Court’s mandatory jurisdiction so that it could control its docket and focus on important national questions, particularly constitutional ones.7 But Taft’s timing was terrible. The Supreme Court became the constitutional court he envisioned; but just as it did, the bruising confrontation with FDR led the Court to abandon its project of policing economic matters. Then, gradually, the Justices embraced a new constitutional agenda centered on civil liberties and civil rights.8

The switch was presaged by the now-famous footnote four in Carolene Products, which promised “rational basis” review of ordinary economic questions but suggested a need for “more exacting judicial scrutiny” of violations of the Bill of Rights, political process failures, and the protection of “discrete and insular minorities.”9 The Court soon began to incorporate the Bill of Rights against the states, using its discretion over its docket to hear increasing numbers of individual-rights challenges to state laws.10

New Dealers saw a role for the courts in protecting such individual rights, even as they argued that Congress rather than the courts ought to control questions of political economy; and with the Court increasingly stacked with New Dealers, that is just the division of labor that emerged. As political scientist Richard Pacelle notes in an exhaustive empirical study of the shift in the composition of the Court’s docket, “individual rights and liberties would become the reason for the existence of the modern Supreme Court.”11 Yet one important note of caution is in order. Opponents of New Deal economic policy never gave up on the courts. As Pacelle notes, certain claims that might have been framed in terms of economic liberty before 1937 began to be repackaged as other sorts of claims, including ones about procedural due process or First Amendment free expression.12 In other words, the “weaponizing” of the First Amendment, as Justice Elena Kagan described it in her recent dissent in Janus,13 is not a new story. But it is a story that will have to wait for Chapter 9. For now, the question is what this transformation of the Court’s agenda meant for the trajectory of the democracy-of-opportunity tradition.


ENTER WARREN, HERO—TO SOME

The legal scholar Larry Kramer suggests in his book The People Themselves that Brown v. Board of Education and especially Cooper v. Aaron, the dramatic 1958 confrontation between the Court and a recalcitrant white South over desegregation in Little Rock, set in motion a powerful turn toward acceptance of judicial supremacy in the American popular imagination. From the 1960s onward, Kramer notes, the idea that the Court was just one interpreter of the Constitution, and that much of the most meaningful constitutional work occurs outside the courts, was decidedly on the wane.14

Kramer is partly right. The importance of Brown and Cooper to the trajectory of judicial supremacy in America is hard to overstate. But the turn was not uniform across the American political spectrum. The real story of judicial supremacy in the 1950s and into the 1960s is one in which love for the Court’s newly confident assertions of judicial supremacy was concentrated among American liberals.15 For them, Brown galvanized support for the Court—and ever more so over time, because of the character of the backlash Brown provoked. Brown was hailed in Northern and even border-state newspapers as “a great and just act of judicial statesmanship” by a Court that had acted “as the conscience of the nation.”16 Public opinion in most of the nation outside the South favored desegregating the South, but action in Congress was impossible because of the hammerlock that powerful Dixiecrats continued to enjoy.17 Section 5 of the Fourteenth Amendment authorized Congress to enforce equal protection. Congress had the power to uproot segregation, but not the will.

Just as it did in the reapportionment cases, the Court broke through the logjam, reaching a widely popular result that seemed otherwise out of reach. Brown v. Board of Education led liberals and Northerners to believe that the Court was the institution uniquely able to give force to important constitutional guarantees of individual rights and equality. In that way, for liberals and Northerners, Brown helped to link faith in the Court with faith in the Constitution itself. The decision was viewed immediately (and correctly) as a salvo in the Cold War, with the Court cast as the great redeemer of the core underlying principles of American democracy.18 Outside the South, newspapers cheered Brown as a welcome blow against the lamentable advantage Jim Crow was providing the Soviet Union in the battle for the hearts and minds of people of color in the newly independent nations of Africa and Asia.19

Into that patriotic picture stepped the segregationists, with a series of forceful attacks on the constitutional authority of the Court. By 1956, most of the senators and representatives of the former Confederacy lined up together behind the Southern Manifesto, a direct challenge to the Court and its authority over constitutional interpretation, delivered as a formal joint statement on the Senate floor. The manifesto cast Brown as a decision “contrary to the Constitution” and “a clear abuse of judicial power [that] climaxes a trend in the federal judiciary of trying to legislate.”20 This language echoed themes in the democracy-of-opportunity tradition going back to the Jacksonians—themes that had often enjoyed broad national appeal.

By 1956, the Southern position was more isolated. The manifesto was signed by nineteen senators and eighty-two representatives, every one of them from the former Confederacy.21 The rhetoric of the reserved rights of the states and the people was no longer being mustered in defense of any political economy claims with cross-sectional appeal, but solely as a naked defense of the brutal Southern system of Jim Crow whose violence was dramatized on the evening news by a steady stream of images of white sheriffs and white mobs attacking Black schoolchildren and college students.

So, as the legal scholar Justin Driver writes, “an aversion to white supremacy and an adherence to judicial supremacy” became “inextricably connected in the American legal imagination.”22 Republican president Dwight Eisenhower wrote: “There must be respect for the Constitution—which means the Supreme Court’s interpretation of the Constitution—or we shall have chaos.”23 Two months later he sent in federal troops to enforce court-ordered desegregation in Little Rock. A prominent group of lawyers and legal scholars responded to the manifesto with a collective public statement, drafted by Harvard law professor Paul Freund, arguing that “[t]he Constitution is our supreme law” and “in cases of disagreement we have established the judiciary to interpret the Constitution for us.”24 In September 1958, in Cooper v. Aaron, the Supreme Court itself offered an uncompromising statement of its interpretive preeminence, demanding that the Southerners respect “the interpretation of the Fourteenth Amendment enunciated by this court” as “the supreme law of the land.”25

Liberals in Congress demanded white Southern obedience to the Court.26 This was no time for arguing about the wisdom of the Court’s rulings or the merits of racial integration. The institutional stakes were more fundamental. Southerners engaging in constitutionalism outside the courts weren’t just wrong on the merits—they were illegitimately undermining the rule of law. This position would have been anathema to prior generations of Jeffersonian Democrats, Lincolnian Republicans, Gilded Age Populists, and twentieth-century Progressives and New Dealers. They had all understood their work, in significant part, in terms of a struggle against judicial supremacy.27 But judicial supremacy was now the mainstream liberal view.

In the light of this new conflict over desegregation decrees, FDR’s epic battle with a hostile court over core New Deal political-economic reforms took on a sinister cast. The court-packers of 1937 were like the manifesto signers of 1956.28 Franklin Roosevelt’s urgent effort to “save the Constitution from the Court and the Court from itself,” as he put it in a fireside chat announcing the court-packing plan,29 was unpopular enough at the time, even though it led the Court to back down and accept the New Deal. In light of the liberal vision of judicial supremacy that emerged in response to the claims of the segregationists, the old court-packing plan appeared positively lawless. It began to function as a negative precedent for proponents of the authority of the Court, even for former New Dealers.



TWO VIEWS OF THE COURT

Thus, the end result of the dramatic confrontations set off by Brown was to cement the faith of Northerners and liberals in the constitutional preeminence of the Supreme Court. This went hand in glove with the new sense of the Court’s purpose and agenda after World War II, as a protector of civil liberties and civil rights. When the Court made an unpopular decision to strike down school prayer in New York State in 1962, President Kennedy urged the public to support the Court’s decisions, even though they might disagree with them. He urged his fellow citizens to “support the Constitution and the responsibility of the Supreme Court in interpreting it.”30 Meanwhile, a local conservative leader on Long Island who vowed to keep school prayer concluded that Robert Welch, the head of the John Birch Society, “had the right idea in asking for the impeachment of the Supreme Court.”31 Some called the school prayer decision communist; opposition to it helped draw together disparate currents of conservative opposition to the Court.32

This last point is critical. While liberals, Northerners, and much of the American political center and center-left came to love the supremacy of the Court in the 1950s and 1960s, others took away a very different lesson. For the white Southerners who had formed the backbone of the Democratic Party—and who soon switched parties, and would become the backbone of the Republican Party by the twenty-first century—the lesson was not that the Court’s constitutionalism was beyond question. Instead, the lesson was that to change the Court, they had to develop a better set of arguments for why the Warren Court was wrong, and then find ways to transmit those arguments into the politics of presidential elections and judicial appointments to break the Warren Court’s liberal majority. The consolidation of a full-spectrum conservative coalition aligned against the Court and aimed at changing it would have to wait until the 1970s, but its core began to take shape even before most of the South complied with Brown.

Between the New Deal and the 1960s, liberals switched sides regarding the Court. Anti-Court views became concentrated heavily among Southern segregationists and their sympathizers. Respect for judicial supremacy became an article of liberal faith with remarkable staying power. The “nine old men” had become the nation’s first mover on civil rights and its guardian of (certain) civil liberties. Even more significant was the shift this signaled about what a constitutional claim is. The emerging new paradigm was a claim about civil liberties or a claim about civil rights like Brown. This shift bypassed Progressives’ older economic rights claims, such as workers’ rights to organize and bargain collectively. But it left plenty of room to litigate the new kinds of rights claims in court.

Liberals learned this lesson well. By the 1970s, they had developed a broad agenda of legal claims, constitutional and otherwise, aimed straight at courts, in the service of racial justice, gender equality, consumer safety, environmental protection, and a wide array of other liberal causes. They embraced judicial governance and judicial supervision of administrative governance in ways their Progressive forebears had shunned. At the same time, they largely abandoned the old Progressive constitutional agenda centered on structural economic reforms and collective freedoms, believing wrongly that the work was done.

Meanwhile, the Court’s opponents drew on elements of the democracy-of-opportunity tradition as they searched for a language to describe how and why the Court was wrong. The Dixiecrats jettisoned the old Populist focus on monopoly and wealth, but in other respects sounded much like old Southern anti-oligarchy Populists. In opposition to the Warren Court reapportionment cases such as Reynolds v. Sims,33 which promised to break the rural Dixiecrat lock on political power across the South, Dixiecrat William Tuck of Virginia introduced a bill to strip the Court’s jurisdiction over certain claims. He defended it as a necessary check on the “judicial oligarchy,” and an effort “to liberate the people of the United States from the clutches of the Federal-judicial octopus.”34 Dixiecrat Elijah Forrester of Georgia, like the Southern Populists before him, implored his colleagues to think about interpretive authority in a less Court-centered way. No branch of government, not even the Court, “has complete, undiluted power,” he argued. “Let me say this to you: You have some responsibilities of your own.”35 Forrester proceeded to weave together familiar small-r republican tropes, likening the Supreme Court to the English king during the American Revolution.

This now sounded like what it was: the special pleading of segregationists. The “oligarchy,” the antirepublican king, and the “octopus” were no longer great monopolies that threatened the economic prospects of ordinary Americans. Now they were the Justices of the Supreme Court, and the threat they posed was enforcing Brown. So Brown’s defenders doubled down on judicial supremacy. Liberal congressman Emanuel Celler, a New York Democrat, declared that jurisdiction-stripping bills and other attacks on the Court “stand forth naked and undisguised as an attack upon our theory of government under the written Constitution.”36 The young Celler had been a firebrand congressman championing the New Deal, expounding its legislative constitutional political economy and assailing the Court. Now, however, he set out a full-throated attack on FDR’s plan of 1937, treating it as a negative precedent of insufficient respect for the Court and the Constitution. Or consider Stephen Young. As a young Democratic congressman from Ohio in 1935, Young lacerated the Supreme Court for its assault on the New Deal, comparing the Court’s work to Dred Scott and questioning whether the Court should have the constitutional authority to strike down statutes of Congress.37 By 1963, as an Ohio senator, Young denounced attacks on the Court as “an organized effort … [to] undermine the Constitution of the United States.”38 On the now-ascendant liberal view, to attack the authority of the Court was to attack the Constitution itself.

This view of courts and constitutionalism, combined with the Court’s shift from a docket of disputes over constitutional political economy to one of civil liberties and civil rights, posed serious problems for the democracy-of-opportunity tradition. The three strands of that tradition as we have defined them—wide-open access to the middle class, anti-oligarchy, and racial inclusion—were being pulled apart. The movement for racial inclusion was gaining political strength. But in the configuration of American constitutional politics Brown inaugurated, constitutional questions of racial inclusion had become questions of judge-made law, and liberals and progressives now held that the Court’s constitutional interpretations were not open to question.

Meanwhile, the other two strands of the democracy-of-opportunity tradition—a broad and open middle class, and opposition to concentrated economic power—no longer seemed like constitutional issues at all. Most of the key arguments in these two strands of the tradition had been directed in the first instance at legislatures rather than courts. It can hardly be otherwise. Economic reform is rarely a project courts can initiate.39 The Sherman Act and the Wagner Act were constitutional projects, by a Congress with its own views of constitutional political economy, independent of those of the Court. In the post-Brown world, the ideas of legislative and popular constitutionalism began to evoke not the Sherman Act or the Wagner Act but the Southern Manifesto.

On the right, the challenge was different, and more surmountable. Conservatives, especially in the South, were comfortable with a political discourse of resistance to liberal courts, and they developed a sustained set of tropes and arguments that helped frame a politics of constitutional opposition. This was a form of coalition politics: Not everyone had the same grievances with the Court. But over time, opposition to liberal federal courts became central to the Republican Party’s overall electoral coalition and strategy.40

There is a broad consistency in the politics of conservative opposition to liberal federal courts from the 1950s to the present, despite many changes in the subject matter of this constitutional conflict—and despite the remarkable fact that since the 1970s, it is conservatives, not liberals, who have controlled the center of the Court. That has meant a Court that, despite conservative complaints about high-profile social issues, has been remarkably hospitable, for half a century, to the claims of the Chamber of Commerce, specifically, and business generally.41 Chapter 9 will discuss the Court’s remarkable efforts on the business elite’s behalf, striving to remake American political economy by reinvigorating political-economic ideas from the Lochner era in new forms.

But for now, the most critical point is this: Since the 1950s, liberals and progressives have almost never responded to the Court’s neo-Lochnerism with affirmative constitutional arguments contesting the Court’s interpretations—arguments of the kind one would have expected from New Dealers, Progressives, and their forebears in the democracy-of-opportunity tradition. How could they? The dominant liberal approach toward the Court and the Constitution since the 1950s has been one of vigorous defense of the Court and its interpretive authority. (Beginning in the late 1990s, some voices within liberal legal academia began to dissent from this view, but they were exceptions—and at first, rather lonely ones.)42 The dominant liberal view also embraces the idea of an irreversible shift of the core subject matter of constitutional dispute. The work of racial inclusion remained constitutional work—and it involved arguments that liberals and others could take to court. But the democracy-of-opportunity tradition we have described in this book—a tradition centered on claims of constitutional duty, aimed at legislatures first and courts second—disappeared from liberals’ increasingly court-centered constitutional world.

Liberals often describe that constitutional world as the product of a “New Deal settlement”: an idea that, since 1937, economic questions have been taken off the table in constitutional argument. There is little evidence of any two-sided “settlement,”43 but in the minds of the New Dealers–turned-judicial-liberals who controlled the Court at mid-century, the purported “settlement” had led them to abandon and forget the old premise that opposition to oligarchy and demands for a broad and open middle class were constitutional principles. At first, the notion seemed to be that these precepts remained important but could be put into action through ordinary politics. But soon enough, liberals backed away from the ideas themselves. Political economy itself receded from the liberal agenda—with enormous consequences. The next section examines why.




The Great Society and the Eclipse of Progressive Political Economy

The shift to a more court-centered constitutionalism on the left entailed an increased respect for the special expertise of lawyers and judges. But the Constitution was not the only domain that saw a change of that kind between the early twentieth century and the postwar years. Economic matters, like constitutional ones, came increasingly to be seen as a domain best governed by those with special expertise. That expertise was not political, but instead a kind of scientific expertise based in the discipline of economics. The term “political economy” fell into disuse.44 It was replaced by “economics.”45

The story of how that occurred is complex. It involved the transformation and differentiation of the social sciences into distinct academic disciplines in the twentieth century and important changes within the discipline of economics itself. It is also a story of the exuberant postwar flowering of the Progressive Era ideal of competent management by professionals with apolitical expertise.46 Finally, it is a Cold War story, about the brutal purge of communists, socialists, and other radical economic thinkers from policy debates and mainstream public conversations where they had long been important participants—indispensable ones, as far as the democracy of opportunity is concerned. Flowing from this Cold War expulsion of vital thinkers and ideas was a confining “bipartisan consensus” around economic policy, conceived as expert management of inflation and growth.

There was room for political debate about some economic policy questions, such as the proper tax rate and the design of government spending programs. But the broader debates about political economy, central to American politics in the nineteenth and early twentieth centuries, were no more. Those who continued to espouse socialist and social-democratic views were tarred as communist sympathizers and purged from mainstream politics and government jobs.

One result of this postwar boundary-setting was that a central strand of the democracy-of-opportunity tradition—the opposition to concentrations of economic power—was marginalized for the entire period from the middle of the twentieth century until very recently. Even so, the middle class has continued to have enormous salience in American politics. If anything, gestures toward sustaining it have become more constant in our politics as the fortunes of middle-class Americans have eroded since the 1970s.

But as a matter of actual policy, efforts to build and maintain a broad, universally accessible middle-class standard of living have been paltry. In part, that is because keeping a relatively egalitarian class structure requires the repair and maintenance of an institutional framework to support an empowered working class. That kind of policy thinking—central to New Deal constitutional political economy—was drummed out of the economics profession, the universities, and the government, and never allowed to return.

Thus, the story of how the democracy-of-opportunity tradition was forgotten by the actors in mainstream American politics who might have shared its aspirations is a story of the enervation, among mainstream liberals, of constitutionalism-outside-the-courts and a parallel enervation of political economy. By the 1960s, there was little room for any of the strands of the democracy-of-opportunity tradition, except the one strand the Warren Court adopted and advanced: the principle of racial inclusion. With its links to the rest of the tradition severed, this idea ran into a whirlwind of trouble.


ECONOMICS SUPPLANTS POLITICAL ECONOMY

The term “political economy” has an antique ring. It was in wide use from the eighteenth century into the early part of the twentieth—a long period in which what we now call “economics” was not yet really distinct from other branches of social theory. The work of the great political economists such as Adam Smith and Karl Marx ranged widely across territory that today would be identifiable as sociology, political theory, psychology, and anthropology. It was not obvious in the mid-nineteenth century that John Stuart Mill, the foundational modern political theorist, would someday be viewed as a progenitor of a different discipline than Smith or Marx. “Political economy” had the breadth to capture all this work.

To be a political economist at the turn of the twentieth century was to be concerned with such topics as currencies, prices, wages, and rents; taxation; the distribution of income and wealth; production and trade; relations between social classes and between capital and labor; industrialization and technological change; the organization of enterprise; the distribution of political power; monopoly and antitrust; and the policies governments ought to adopt in relation to all these matters. If there was one question that could fairly be called “the principal problem in Political Economy” it was probably still, as the preeminent classical political economist David Ricardo argued in 1817, the fundamental distributional question of how the “produce of the earth” (and later, the wealth generated by industrial enterprise) should be divided among the “classes of the community.”47

Because it blends the normative with the analytical and the economic with the political, political economy always has lent itself to constitutional discussion. That is why during the eighteenth, nineteenth, and early twentieth centuries, judges, lawmakers, reformers, advocates, constitution makers, and policymakers of all stripes looked at and argued about the Constitution through a political-economy lens and the political economy through a constitutional lens. Economics is far less suited to such discussion. In general, economics is more focused on topics such as production, investment, exchange, aggregate demand, and inflation; it tends to sideline questions about the distribution of social and political power that are central to constitutional debate. Even the distribution of wealth—Ricardo’s question—has been a relatively neglected topic in economics until quite recently. Worse, economics aspires to be a value-free “science.”48

By the late nineteenth century, some scholars began to leave classical political economy behind and instead trace patterns of methodology and emphasis that came closer to modern economics. Léon Walras, a pioneering mathematician and political economist, proposed in 1874 that part of economics ought to be “a science which resembles the physico-mathematical sciences in every respect.”49 He demonstrated the power of deductive reasoning by imagining a model of the production and prices of goods across an entire economy, using simultaneous equations to describe different individual actors and their utility functions, laying the groundwork for modern general equilibrium theory.50 However, he wrote, “I do not claim that this science constitutes the whole of economics.” Classical questions of distribution mattered too, but Walras argued that it was important to keep those “applied” questions separate, to distill the “pure” part of economic science.51 By the turn of the twentieth century, a number of economists who shared the aspiration to build a mathematical science of economics were developing the main moving parts of the model an undergraduate encounters today in an introductory microeconomics course: rational individual agents, attempting to maximize their self-interest, with utility functions and indifference curves, transacting on a plane of perfect competition.52

But as significant as these developments turned out to be for mainstream, mid-twentieth-century economics, it is entirely anachronistic to imagine that debates about political economy in the late nineteenth or early twentieth century unfolded under the aegis of this newly developing economic science. The reality was altogether different. Political economy was a subject of both academic debate and popular mobilization. Many prominent political economists were public intellectuals. Henry George, the Gilded Age radical, was one. (We met him debating the classical “new liberal,” David Dudley Field, in Chapter 4.) George’s best-selling masterwork, Progress and Poverty, is an equation-free work of classical political economy.

There was also a robust academic and public-intellectual base underneath the politics of the so-called laissez-faire side of that era’s great debates over political economy—but it, too, involved little in the way of modern mathematical economics. When Justice Oliver Wendell Holmes, dissenting in Lochner, argued that the Constitution did not enact a laissez-faire political economy, he said it by stating that “[t]he Fourteenth Amendment does not enact Mr. Herbert Spencer’s Social Statics.”53 Spencer’s views in Social Statics, far from being rooted in deductive economics, were grounded in the application of Darwin’s evolutionary theory to human society and political economy. Spencer coined the phrase “survival of the fittest”; his core case against redistribution and “law-enforced charity” was that they would impede the evolutionary “adaptation” that society (and especially the poor) needed to undergo.54

Arguments like these saturated the late nineteenth- and early twentieth-century debates about constitutional political economy discussed in this book, from the income tax to the gold standard to the creation of labor law and antitrust law. They were framed in terms that many Americans could understand. Politicians understood them well. They put political-economic questions—and the class-based distributional claims that gave political economy much of its potency—at the center of American politics.

In that period, economics itself, as it began to crystallize into a distinct academic discipline, remained protean, diverse, and mixed with the other nascent social sciences. The London School of Economics was founded in 1895 not by classical liberals or deductive mathematical economists, but by social reformers. Similarly, in the United States, Richard Ely helped found the American Economic Association while working closely with social reformers on labor laws and developing a historically inflected “institutional” economics that emphasized questions of distribution and power.55 Privately, Ely called himself a “socialist,” and publicly he associated with the Knights of Labor. This nearly cost him his academic post, amid the Gilded Age’s rehearsal of the twentieth century’s red scares and increasingly harsh purges of radical economic thinkers from mainstream institutions.56

Meanwhile, there was more than enough economic crisis and upheaval throughout this period to give political leaders and ordinary people a sense that policymakers and economists had not discovered any magic solution to complex, recurrent economic crises. With the crash of 1929 and the Great Depression of the 1930s, this became painfully obvious. John Maynard Keynes became the most important economist of the twentieth century because his work offered a fuller picture of macroeconomics than what had come before. Keynes’s General Theory of Employment, Interest, and Money, published in 1936, offered the first clear account of the hitherto unacknowledged macroeconomic possibility of what he called “involuntary unemployment,” which had become, by the mid-1930s, a widespread and hard-to-ignore situation of labor sitting idle because of insufficient aggregate demand.57 This core idea resonated deeply for New Dealers whose own understanding of the Depression, as we saw in Chapter 6, emphasized underconsumption—that is, that poor and unemployed people didn’t have enough money to spend to get the economy moving.

Keynes offered a more systematic and elegant picture, departing from the formal economic models that had come before (which he dubbed “neo-classical”). But he also embraced a version of the neoclassical aspiration for what economics could be. His book was methodologically diverse. Large swaths were devoted to the deductive development of more precise definitions of economic concepts such as savings and investment, but the book also did empirical work, and engaged in a dialogue with classical political economists and their philosophical predecessors going back to John Locke.

The book’s subject matter was challenging, and it portended something of how the focus of economics was diverging from that of classical political economy. In place of questions of class power and distribution, Keynesian macroeconomics turned toward questions involving abstract forces such as economic growth, aggregate demand, and inflation, and the relationship of those forces to broad levers of fiscal and monetary policy. This focus was helpful to New Dealers in important respects. For instance, it made it obvious why a national economic problem like the Depression demanded a federal solution like the New Deal: only the national government could plausibly reach and manipulate those big macroeconomic levers. Keynes also introduced the critically important concept of “full employment”—a level of employment at which, he argued, his predecessors’ economic models of supply and demand would work, a level that the Depression-era United States conspicuously lacked.58

The concept of full employment had distributional implications, and it became a political rallying cry. Chapter 7 described the “social Keynesians” who led the National Resources Planning Board, helped Roosevelt draft his Second Bill of Rights, and put Keynes’s ideas to work. They did so in service of a conception of full employment that envisioned ongoing government assessments of regional shortfalls in private employment, to be remedied by public investment that boosted economic growth and provided middle-class livelihoods for the nation’s people. But this school of Keynesian thinking, inflected with a great deal of what was really political economy, lost influence after the counterrevolution, in politics and within the economics profession.

The enormous debt-fueled boom in government spending on the war effort in the 1940s cured the Great Depression in the United States in a way that seemed like a sweeping vindication of Keynes’s model. By the 1950s, economists developed and extended the model (in a way that Keynes himself seems to have found overly deductive and axiom-driven) to fashion a new, mathematically sophisticated Keynesian macroeconomics that had a growing sense of itself as a science, separate from any normative claims about fairness or distribution that smacked of politics.59 In the mid-1970s, new economic circumstances, specifically stagflation (simultaneous slow growth and high inflation), created problems for the Keynesian model and openings for other theories. But during those critical twenty-five years from the end of the war through the early 1970s—the heyday of postwar liberalism, the Warren Court, and the Great Society—a broad pro-business Keynesian consensus dominated discourse about the economy, and that discourse was dominated by professional economists. This consensus consolidated the shift from what had once been political economy to what was now economics.

“Few things are more evident in modern social history,” the economist John Kenneth Galbraith wrote in 1958, “than the decline of interest in inequality as an economic issue.”60 The debt-fueled production boom of World War II had turned out to be such an overwhelmingly effective antidote to stubborn Depression that, as Galbraith put it, “production did more than impress the liberal. It became his program, and it established something akin to a monopoly over his mind.”61 He added: “Keynes concentrated the eyes of liberals on production, and their political success gave them a vested interest in it. Keynesian attitudes became, as ever, the new conventional wisdom.”62



THE GREAT COMPRESSION

The “new conventional wisdom” emphasizing growth over distribution was well suited to the economic moment of the 1950s, in which economic inequality seemed to be slowly melting. The critical quarter century from the end of the war through the early 1970s was a period of enormous economic growth combined with historically low levels of inequality, a highly unusual period in American economic history that the economists Claudia Goldin and Robert Margo have called the “Great Compression.”63

The social democracy–inflected command economy of FDR’s war effort helped usher in an era with a rising minimum wage and rising wages for unskilled workers. There was also, as Goldin and Margo emphasized, a boom in the number of highly educated and skilled workers, outpacing employers’ demand for them, which had the effect of keeping highly educated workers’ wages lower, and therefore closer to those of unskilled workers, which kept wage inequality low. Private wealth collapsed during the war, and wartime taxes on the wealthy were exceptionally high by today’s standards, with top marginal rates on the highest incomes above 90 percent.64 Union pressure helped extend these high rates through 1964 and keep the top rate above 70 percent thereafter; estate taxes on the largest estates similarly ran above 70 percent.

Unions exerted both upward pressure on wages and, more interestingly, downward pressure on executive pay.65 An executive pay manual from 1951 explained that boards of directors setting pay for CEOs should “consider the effect upon the company’s next collective bargaining negotiation”: Excessively high CEO pay could be “provocative of labor problems.”66 All told, as the economist Thomas Piketty has shown, the proportion of all income (not just wages) going to the top 1 percent plummeted during the war and remained in an unprecedented trough for a quarter century thereafter.67 It appeared, for a time, that the tide of growth was lifting all boats.68 In real terms, Galbraith observed, between 1941 and 1950, the average after-tax family income of the bottom fifth of all households increased 42 percent in real dollars, while the income of the top 5 percent slightly declined.69

It was not just the pay structure. With potential labor negotiations always present in the background, and the recent war mobilization fresh in mind, a whole range of surprisingly egalitarian social norms complemented (and helped explain) the surprisingly egalitarian wage and income structure. “Management does not go out ruthlessly to reward itself,” Galbraith would explain in 1967; “a sound management is expected to exercise restraint.”70 Fortune magazine published an article in 1955 called “How Top Executives Live,” which described CEOs living basically middle-class lives of “unpretentious and relatively small” houses and dinner parties—a world away from the mansions, lavish parties, yachts, and servants of the pre-Depression years, then still in living memory.71 The article noted that there was hardly a market anymore for the “outsized mansions” of Newport, Rhode Island, built by the financiers and industrialists of the first Gilded Age. In the end, the ratio of pretax CEO pay to average employee pay in the 1950s was about 20:1, compared to today’s ratios in the hundreds or even thousands.

Why did the Great Compression occur? Was it a product of political choices, or simply the working out of economic forces? At the time, the rise of economics and the eclipse of political economy made the latter answer feel far more plausible than it should have. Surveying the income data the world was presenting to him in 1955, the economist Simon Kuznets observed that inequality in developed countries had exploded in the late nineteenth century with industrialization, peaked in the Gilded Age, and declined by the mid-twentieth century to an all-time low.72 Kuznets famously conjectured that industrial development first greatly increases, then decreases, economic inequality. The question was the causal mechanism. Kuznets had some ideas, but he closed his article with a plea to his colleagues in economics to move beyond their discipline’s usual boundaries. Noting that even his brief analysis required “references to political aspects of social life,” Kuznets argued that “[e]ffective work in this field necessarily calls for a shift from market economics to political and social economy.”73

Kuznets’s crucial methodological plea for revisiting political economy went unheeded. Instead, just as Keynes’s work would undergird a more deductive and axiomatic Keynesian economic model, so the “Kuznets curve”—the empirical claim that industrialization and development first increases, then decreases, inequality—emerged as a free-floating conjecture that tended to bolster the dominant postwar view that economic growth and development, rather than inequality, was what mattered most. Half a century later, the economists Daron Acemoglu and James Robinson took up a version of Kuznets’s invitation and reached a very different conclusion: “In our view, the decline in inequality was not an unavoidable consequence of economic development, but an outcome of political changes forced on the system by the mobilization of the masses.”74

They were right, and the surprise is that Kuznets did not see it. Most of the core economic diagnoses and prescriptions at the center of New Deal politics—still in living memory at mid-century—hinged on class inequality and the maldistribution of wealth. In 1955, the tangible results of New Deal politics were everywhere: the economic clout of labor, the war-mobilization-like rates of income tax, and the growing mass middle class itself, whose grand, publicly subsidized, private welfare state had recently come to include pensions, health insurance, job security, federally guaranteed housing loans, and many other benefits secured through various combinations of bargaining and politics.

The redistributive politics that did so much to build this mid-century middle class was so successful—for white men and their “dependents,” that is—that it was possible to forget that this success was the product of a profound struggle over rival visions of constitutional political economy. As Galbraith told the story, as the memories of those battles faded, along with memories of the Depression itself, political slogans “have come to stress the expanding economy.… The question of the distribution of the product so produced—who gets it—is decidedly secondary. To be concerned with it is to seem a trifle old-fashioned.”75

It was worse than that. What Galbraith did not say is that by the 1950s, distributional class talk was becoming not just old-fashioned, but radical—not necessarily Communist perhaps, but at least a little red. To be concerned with the political and economic importance of maintaining an empowered working class was simply out of bounds.

Overall economic growth became a kind of widely shared, apolitical goal for expert economic management that could displace the distributional fights of the past.76 This sort of economic thinking, in other words, was well-suited for what the historian Arthur Schlesinger Jr. approvingly called the “vital center”: an emerging, pragmatic postwar democratic politics, equally at war with fascism on the right and communism on the left.77 It was the latter that seemed the more urgent domestic threat.



THE SILENCING OF THE LEFT

Not everybody on the left forgot about the old political-economy questions of class and distribution. But in many cases, the drumbeat of loyalty investigations and anticommunist purges prompted them to speak and act as though they had forgotten. In the great political-economic ferment of early twentieth-century America, there had always been important socialist voices and currents. More than one in twenty Americans who cast a vote for president in 1912 chose Eugene Debs.78 Communists and socialists were vital to the industrial union movement. But in the 1950s, anticommunist conservatives and liberals (including many erstwhile New Deal liberals) banished talk of political economy with any Marxist or socialist undertones from the universities, government, the mainstream of American politics, and even the mainstream of organized labor. America had seen red scares before—the purge of socialists from universities in the 1890s, the first great red scare of 1919, following the Russian Revolution—but this time was different. The global geopolitical struggle of the Cold War gave the anticommunist purges of the 1950s more sweeping repressive power.

The historian Landon Storrs traced the trajectories of a variety of important figures in the administration of the New Deal who, in the face of “a relentless stream of disloyalty allegations … were forced to modify their political rhetoric and moderate their policy proposals.”79 Leon Keyserling and Mary Dublin Keyserling were prominent economists in Washington. Leon was a staffer for Senator Robert Wagner and played a central role in drafting the Wagner Act; he went on to become the chairman of the Council of Economic Advisers under President Harry Truman. Mary was an assistant to Eleanor Roosevelt during the war who later served in the Commerce Department and ran the Women’s Bureau of the Department of Labor from 1964 to 1969.

In the 1930s, both were socialists. By the 1940s, both dramatically revised their political-economic views in public and private in the face of repeated, extensive, and humiliating loyalty investigations by Senator Joseph McCarthy and the Washington loyalty apparatus. This meant purging “the language of class conflict” that had been central to their thinking.80 Ultimately, in his role as the second chairman of the Council of Economic Advisers, a new body designed to inject more expertise in economics into presidential policymaking, Leon Keyserling became a central and prominent advocate of the view that “liberals should concentrate not on reslicing the economic pie but rather on enlarging it.”81 It was a startling departure for this drafter of the Wagner Act, whom we saw in Chapter 6 boasting of the act’s broad and deep redistributive ambitions.82

The Keyserlings were not an isolated case. The loyalty program that culminated in the famous McCarthy hearings ran from 1947 to 1956 and investigated more than five million federal workers; about 25,000 got stigmatizing “full field investigations,” 2,700 were dismissed, and 12,000 resigned.83 But as Storrs noted, the numerous and often low-level federal employees who were purged during this period do not tell the whole story. Many of those accused of disloyalty “reinvented themselves as Cold War liberals who celebrated American capitalism and advocated an aggressively anticommunist foreign policy.”84 In this way, McCarthyism helped construct Cold War liberalism—coercively defining Schlesinger’s “vital center”—by policing the boundaries of mainstream political debate in the 1950s in a way that consummated the counterrevolution, banishing the social-democratic thrust of New Deal political economy. In its place were forms of economic argument that suppressed distributional thinking and assumed that economic growth would continue to lift all boats.



THE SLOW TRIUMPH OF THE TECHNOCRATS

Despite all this, it would be an exaggeration to say that the old themes of oligarchy and a broad middle class, mainstays of the democracy-of-opportunity tradition, vanished by mid-century. The process was slow and uneven. But over time, various policy domains once viewed as focal points of political and constitutional conflict over oligarchy, class domination, and class distribution came to be seen as domains for expert economic management.

This transformation seemed nearly complete in the early twentieth century in the domain of currency regulation with the creation and early development of the Federal Reserve. A central site of anti-oligarchy political argument and conflict became instead a domain for expert economic management.85 But the real story is less tidy, the trajectory less linear. During FDR’s presidency, through depression and war, the transformation reversed course, with the political branches asserting greater control over monetary policy, not less.86 In the recession of 1953–1954, President Eisenhower’s treasury secretary “put the utmost pressure” on the Fed to loosen credit to get the country out of the recession.87 That seemed to work, and when the next recession hit, as President Kennedy came into office in 1960, he similarly applied political pressure on the Fed to use monetary policy to lower long-term interest rates to speed the recovery.88

But let us be clear: William Jennings Bryan this was not. For Bryan and the Populists at the turn of the twentieth century, monetary policy had been distributional at its core, a politics of opposition to the “plutocracy ruling in the name of the dollar.”89 For the Kennedy administration, monetary policy was a tool of macroeconomic management. The administration was populated by prominent Keynesian economists who had been brought in-house.90 The political pressure the White House put on the Fed in the Kennedy years was not driven by any particular view of the distributional implications of monetary policy. Instead, it was about pressing long-serving postwar Fed chair William McChesney Martin, who was not especially interested in economic theory, to operate in a more aggressively Keynesian way.91 Martin gave in to many of the administration’s political demands, but also stood up just enough for the Fed’s self-conception as a technocratic expert body independent from politics that his tenure paved the way for the Fed to become what it has been ever since: “a fourth and autonomous branch of government” run primarily by economists.92 After the disastrous stagflation of the late 1970s, the view that the Fed needed to be independent would gain additional strength as economics focused increasingly on the importance of inflation expectations. In order to credibly threaten to take tough measures to fight inflation, the Fed needed to be perceived as independent and technocratic, uncorrupted by politics.93

Between 1979 and 1982, Fed chair Paul Volcker provided the decisive lesson in this new way of thinking—and showed how a massive intervention in American political economy could be framed, and widely accepted, as technocratic economic policymaking. A Carter appointee, reappointed by Reagan, Volcker faced a complex and difficult problem of persistently high inflation. His monetarist solution was straightforward and seemingly aridly technocratic: The Fed had to ignore unemployment, focus on inflation, and simply tighten monetary policy very aggressively, for years on end, even through recessions, until Americans learned to expect that high inflation was gone and low inflation was the new normal.94

Unlike some of his predecessors, Volcker did not blame workers and their wage demands for causing the problem of high inflation.95 But his policy solution worked by crushing those wage demands, as Volcker freely acknowledged.96 Indeed, Volcker would later cite Ronald Reagan’s dramatic busting of the air traffic controllers’ union as an “important but little-recognized contribution to the fight against inflation” because it helped blunt union demands for higher wages.97 The “Volcker shock” caused a double-dip recession and double-digit unemployment—levels not seen since the Depression. It had a catastrophic effect on workers’ bargaining power and led to widespread union concessions. It was a classic, and highly consequential, intervention in American polticial economy. It helped usher in a perspective that many policymakers remain locked into even today, which holds that any increase in wages is a potential inflation emergency.98 The “Volcker shock” drew protests from farmers, builders, car dealers, and others affected by high interest rates, but Volker earned bipartisan praise as a policy technocrat, just following the science.99

Antitrust was similarly transformed from a political and constitutional domain to a technocratic one—but here, too, the constitutional political economy arguments at the heart of antitrust persisted for a considerable period of time before policymakers finally abandoned them. It is striking today to read the debate in Congress in 1950 about the Anti-Merger Act (the Celler–Kefauver Act), aimed at strengthening antitrust law. The substance of the act had to do with broadening the definition of what could count as a monopoly for antitrust purposes, to include more kinds of mergers—vertical and conglomerate mergers as well as horizontal ones, mergers regardless of the method by which the companies merge—that “tend to create a monopoly” in “any line of commerce in any section of the country.”100 Technical enough, perhaps, but from the point of view of its advocates, the act’s purpose was squarely in the democracy-of-opportunity tradition.

The war effort had brought significant corporate consolidation; advocates of the act worried that the more concentrated corporate landscape of the 1950s would lead large conglomerates to gain greater influence on politics as well as markets. Senator George Aiken, Republican of Vermont, argued that the Anti-Merger Act was needed “to maintain political and economic opportunity for our people.”101 A few years after the Anti-Merger Act’s passage, the old New Dealer from New York, Emanuel Celler, by then chair of the Antitrust Subcommittee in the House, pressed for even more legislation to strengthen antitrust on the grounds that a “floodtide” of mergers was “contributing in large measure to the concentration of economic power” that threatened to create an “oligopolistic national economy.” Invoking Justice William O. Douglas, Celler observed that “there is the effect on the community when independents are swallowed up. Entrepreneurs become employees of absent owners. Local leadership is diluted. He who was a leader in the community becomes dependent on outsiders for his action and policy.”102

This was a classic political economy argument, reaching all the way back through New Deal antitrust and echoing the founders of the antimonopoly movement.103 Such worries retained real force for Celler, as he looked out at a new wave of corporate conglomeration and tried to fathom its potentially vast effects on American society and politics. The decade closed with President Eisenhower’s stark and related political-economic warning that “we must guard against the acquisition of unwarranted influence, whether sought or unsought, by the military-industrial complex.”104

Still, it seems fair to describe these broader political economy arguments as the exception in postwar debates over antitrust regulation. Most of the substance of those debates was gradually turning more specialized and technical, as lawyers confronted an increasingly complex thicket of precedents in the field. Antitrust law after the 1970s took a sharp economics-inflected turn that we discuss in Chapter 9. It became all about reducing the prices that consumers pay.105 What is striking about the debates in the 1950s is that this turn was nowhere on the horizon. These debates scarcely mention the effect of monopolies on consumers at all. The advocates of the Anti-Merger Act were not economic technocrats, although they increasingly found themselves wrestling with technically complex judicial precedents; instead, like their forebears, they saw antitrust as part of the project of ensuring that economic, social, and political power were widely distributed.

Likewise, the idea of a broad and universally accessible middle class remained important in American politics even as it lost its constitutional dimension in the shift to the post-1937, post-Brown constitutional world of court-centered civil liberties and civil rights claims. In 1950, Congress did much to shore up the middle class by expanding Social Security, making it substantially more generous, especially to lower-income retirees, and extending its coverage to undo the racialized exclusions of farm workers and domestic workers that had excluded the majority of Black workers in the South from coverage.106 It was one of the only successful legislative moves to “complete the New Deal.” In the hearings over the bill, one heard echoes of arguments that linked access to middle-class economic security with equal republican citizenship. As one union representative described those excluded under the original act, “it is no exaggeration to say these workers are second-class citizens and national pariahs.”107 Meanwhile, scattered conservative opponents continued to argue for the essential unconstitutionality of the whole regime, although this now required some explaining. “The Constitution … is as much an economic document as a political document, [and it] set forth the doctrine of contract,” one witness insisted. By growing “the cancer of welfare-statism,” Social Security builds a “society of status” rather than contract and is therefore “inconsistent with the operation of a free society.”108 These constitutional arguments gained no traction. Social Security was now part of the firmament of American life, and extending it to more working-age adults improved its finances. The extensions passed almost unanimously and President Truman signed them.109

By the second half of the twentieth century, in an economic policy environment where arguments about class and distribution were marginalized in favor of expert macroeconomic management of growth and inflation, the idea of protecting the “middle class” became a rhetorical cipher. Sometimes it meant targeted, middle-class tax cuts; sometimes broad tax cuts; sometimes fighting inflation; sometimes general prescriptions for economic growth. Rarely if ever, though, did it mean measures that sustain the political and economic power of the working class. Until recently, when scholars such as Thomas Piketty and Emmanuel Saez revived economists’ interest, mainstream economics did not much engage with questions of class and distribution, and this abetted a rising confusion about how exactly the middle class might be helped.

A problem like stagnant wages is relatively easy for ordinary people to understand and for politicians to discuss. So is the problem of inflation during periods of high inflation. But economic experts in the second half of the twentieth century offered up technocratic solutions to economic problems that had the advantage of seeming essentially apolitical, and were at best only tangentially connected to questions of distribution. By contrast, many of the older political-economy prescriptions for the same ills—for instance, strong unions as a bulwark for real wages—had been expressly distributional, more clearly political, and more comprehensible to ordinary people. But in postwar America, these ideas became specialized domains of their own, disconnected from larger questions of political economy. Fights about labor law, as we have seen, came to be viewed as specialized legal and political battles of interest mainly to the two combatants, unions and employers, as unions turned inward to protect their members and bargained for the job protections, higher wages, pensions, and health care plans that formed the private welfare state supporting the postwar middle class.110

When the Great Compression came to an end in the 1970s, the middle class entered a period of true stagnation and the wealthy began their climb to the heady unequal heights of the new Gilded Age. The diagnosis of middle-class anxiety became ever more politically potent. But the old adage that mounting class inequality demanded seriously rethinking American political economy—let alone the possibility that this rethinking might have a constitutional dimension, even a constitutional mandate—was forgotten.




Poverty, Race, and the Abandonment of Political Economy in the Great Society

In 1958, John Kenneth Galbraith observed that poverty, once “massive” and the object of intense interest and reform, had become an “afterthought” in the postwar boom, the poor “a small and also inarticulate minority” of scant interest to political leaders.111 Few of his observations would prove so dated so quickly. In 1962, the socialist writer and activist Michael Harrington published The Other America, a searing account of the “invisible” urban and rural poverty, Black and white, of Americans who were falling “beneath the welfare state,” struggling or destitute in large numbers in the richest country in the world.112 Presciently, Harrington argued that racial emancipation and the alleviation of poverty could work only if done together. Race-based antidiscrimination alone, he suggested, would be an empty shell: “There will be speeches on equality, there will be gains as the nation moves toward a constitutional definition of itself as egalitarian. The Negro will watch all this from a world of double poverty.… [T]hat other America which is the ghetto will still stand.”113

The Other America became part of a great awakening of American liberals to the urgency of poverty in the early 1960s—particularly the poverty of Black people in Northern inner cities and white people in Appalachia—an awakening that soon reached all the way to the Kennedy White House, where President Kennedy assigned his close adviser Walter Heller to develop an antipoverty program for the federal government in 1963. At the same time, Kennedy seemed wary of focusing an economic agenda too exclusively on poverty: It was also important to “make clear that we’re doing something for the middle-income man in the suburbs.”114

At the same moment, the civil rights movement was pressing a set of moral and constitutional claims outside the courts that extended the constitutional project of Reconstruction far beyond Brown and Cooper v. Aaron. For Martin Luther King Jr., as for the Radical Republicans a century before, it was clear that material economic opportunity was inextricable from antidiscrimination and inclusion, and that both had a constitutional dimension. In August 1963, when King addressed the March on Washington for Jobs and Freedom in his most famous speech, he reached for constitutional materials beyond the Equal Protection Clause that the Court had interpreted in Brown.

On the steps of the Lincoln Memorial, he began his speech with the Emancipation Proclamation, declaring that “one hundred years later … the Negro is still not free.” Instead, “crippled by the manacles of poverty and the chains of discrimination … the Negro lives on a lonely island of poverty in the midst of a vast ocean of material prosperity.”115 King then turned the dial further back, to 1776: “When the architects of our republic wrote the magnificent words of the Constitution and the Declaration of Independence, they were signing a promissory note to which every American was to fall heir.” The promise was not in the Constitution but rather, as Lincoln had argued, in the Declaration: “inalienable rights of life, liberty, and the pursuit of happiness.” The civil rights movement had “come to cash this check.”116

President Kennedy saw that Jim Crow subverted constitutional ideals. But he called for civil rights legislation primarily in moral rather than constitutional terms. In 1963, in his most important speech on civil rights, he came at the Constitution from an oblique angle: “We are confronted primarily with a moral issue,” he told the American people. “It is as old as the scriptures and is as clear as the American Constitution. The heart of the question is whether all Americans are to be afforded equal rights and equal opportunities, whether we are going to treat our fellow Americans as we want to be treated.”117

After Kennedy was assassinated that November, it fell to President Lyndon Johnson to develop the federal response to both poverty and Jim Crow. His answer drew the two issues together: civil rights and the War on Poverty became the two pillars of his Great Society, the collection of ideas he persuaded Congress to “write … in the books of law,” in landmark legislation that defined the high-water mark of postwar American liberalism.118 For Johnson, the two pillars were deeply interconnected. “[M]any Americans live on the outskirts of hope,” he told Congress, “some because of their poverty, and some because of their color, and all too many because of both. Our task is to help replace their despair with opportunity.”119 He urged Congress to move civil rights legislation and to declare “all-out war on human poverty and unemployment.”120

However, these two issues were no longer similarly situated in their connection to the Constitution. Jim Crow remained unambiguously a constitutional problem. The task there was to craft legislation that could get through Congress—and at the same time, crucially, avoid any confrontation with the Supreme Court, whose absolute preeminence over constitutional interpretation liberals now defended. Poverty seemed an urgent moral problem, but not a constitutional one—even though lawyers won some victories for poor people protecting their rights to legal process on constitutional grounds.121 Meanwhile, both racial equality and “poverty and unemployment” were tightly linked to larger questions about the distribution of wealth and the structure of American political economy, which the Cold War liberals trying to build the Great Society were no longer even attempting to address—to their (and the nation’s) great detriment.


A WAR ON POVERTY IN THE MIDST OF PLENTY

Unlike the mass unemployment of the 1930s, poverty by the 1960s seemed relatively localized, a string of lonely islands in the ocean of postwar prosperity. For such a rich and successful country, poverty seemed anomalous, a “paradox of poverty in the midst of plenty” rather than an indicator of anything deeply wrong with the nation’s economic structure.122 Thanks to the New Deal reforms and the post–World War II boom, more and more working-class, white Americans were enjoying a middle-class way of life. Many of them enjoyed a measure of dignity and voice at work, underwritten by strong unions, high wages, and a generous combination of private-employment-based benefits and public social insurance.123

It seemed in the early 1960s that what remained to be done was to open these bountiful opportunities to Black Americans, and to the overlapping category of the marginalized rural poor. As Congress put it, with plenty of all-American self-congratulation, in the preamble to the Economic Opportunity Act of 1964: “Although the economic well-being and prosperity of the United States have progressed to a level surpassing any achieved in world history, and although these benefits are widely shared throughout the Nation, poverty continues to be the lot of a substantial number of our people.”124 And so, the architects of the Great Society fatefully laid aside the old idea that equal rights demands a constitutional political economy that pays careful attention to the distribution of wealth and opportunity among economic classes.

The Great Society did not aim, as nineteenth- and early twentieth-century reformers had aimed, to redistribute wealth and power between capital and labor, the few and the many, or private business elites and government. Those demands in various forms had been at the center of the project of the democracy-of-opportunity tradition in the hands of the Jacksonians, the Populists, the Progressives, and the New Dealers who have populated this book. They were gone from the Great Society agenda. No tax hikes, large-scale redistribution, or structural changes to American political economy would be needed.125

Indeed, President Johnson and his allies in Congress insisted that the nation could pay for the War on Poverty out of the increased revenues that would flow from economic growth.126 In his address to Congress in which he called for civil rights legislation and the “all-out war on human poverty,” Johnson also called in the very same sentence for “the most far-reaching tax cut of our time.” Johnson declared that his “war” “can be done without any increase in spending”—indeed, “it can be done with an actual reduction in Federal expenditures and Federal employment.”127 The War on Poverty would be war on the cheap.

When President Johnson urged Congress to enact the Economic Opportunity Act of 1964—which included such programs as a job corps and federal work-study in addition to community action programs—he reached tentatively back to the old democracy-of-opportunity tradition, framing the act’s economic purposes in the old constitutional language of legislative constitutional obligation to promote the general welfare. However, this move was somewhat undercut by the widespread perception, which Johnson shared, that the general welfare was faring quite well. “Congress is charged by the Constitution to ‘provide … for the general welfare of the United States,’ ” he told Congress. “Our present abundance is a measure of its success in fulfilling that duty.”

He argued, however, that that was not the end of the story: “Now Congress is being asked to extend that welfare to all of our people.” The president, he said, “holds a special responsibility to the distressed and disinherited, the hungry and the hopeless of this abundant nation.”128 This attempt to tie the new and relatively targeted moral commitments of the War on Poverty back to the older constitutional idea of a legislative obligation to promote the general welfare was important. But the complexity of the connection tended to highlight the discontinuity as much as the continuity. In the end, the political economy of the War on Poverty turned out to be surprisingly thin. If the overall economic structure was sound—its results abundant and widely distributed and likely to remain so—then the War on Poverty was war on an anomaly.

For all that, the Great Society retained deep connections to the thread of the democracy-of-opportunity tradition focused on the need for a broad and open middle class—connections pushed underground by the increasingly court-centered locus of post-1937 constitutional law. Consider Medicare and Medicaid. These programs substantially altered the nation’s political economy. They provided millions of Americans with a more secure foothold in the middle class by socializing the provision of health insurance to two large groups (the elderly and the poor) who are among those who need it most.

Medicare in particular stands out as a broad intervention in American political economy: Like Social Security, it is not a targeted, means-tested program for the poor (as Medicaid is), but rather a universal program of socialized medicine to which almost everyone aged sixty-five and above is entitled by law.129 Despite this, Johnson framed even Medicare primarily as an antipoverty program—not reshaping American political economy, but rather devoting some of American prosperity to the cause of caring for a particularly vulnerable population. Johnson understood (correctly) that to be elderly and sick without insurance is to be in both economic and medical peril. When he signed the Social Security amendments creating Medicare, he invoked a biblical tradition that “commands us never to turn away from helplessness” and “directs us never to ignore or to spurn those who suffer untended in a land that is bursting with abundance.”130

Still, the bitter fight over the creation of Medicare and Medicaid was in part a constitutional fight. Some of the old patterns of constitutional argument and counterargument recurred on new terrain. The idea that the federal government might socialize health insurance had long been a constitutional nightmare for conservatives. Their arguments against the programs’ constitutionality provoked defenders to make constitutional claims of their own; retracing old debates, those arguments often reached, at least obliquely, for constitutional obligation as well as for constitutional power.

But this was not a fight about the Court’s Constitution. Even in the 1930s, as we have seen, the Court never struck down a single federal statute for exceeding congressional power to spend for the general welfare. In the 1960s, conservatives had not yet developed any new court-focused arguments against social insurance programs; that came later.131 So the fight had to take place on terrain distant from the Court’s Constitution. In 1961, Ronald Reagan offered an extended argument against “socialized medicine” in a speech widely distributed as a vinyl LP record.132 (The record was paid for by the American Medical Association, which viewed supporters of what became Medicare as “followers of the Moscow party line.”)133 Reagan, an excellent rhetorician, never precisely calls socialized medicine “unconstitutional.” Instead, he invokes James Madison and refers to the “Founding Fathers” as a way of staking a broader claim on the meaning of the American Revolution—“the greatest revolution that has ever taken place in world’s history”—which “established the idea that you and I had within ourselves the God-given right and ability to determine our own destiny.”134 This broad conception of American freedom was unenforceable in court, and fundamentally pre-constitutional on its own terms, but deeply felt. Unless Americans stopped Medicare, he argued, “other federal programs … will invade every area of freedom as we have known it in this country,” until “you and I are going to spend our sunset years telling our children, and our children’s children, what it once was like in America when men were free.”135

In response to claims that Medicare and Medicaid limited American freedom, with all their Cold War antisocialist overtones, defenders of these statutes reached backward for the language of legislative constitutional obligation. But this language, too, was becoming gauzier and more attenuated as the democracy-of-opportunity tradition receded into history. President Kennedy concluded a long and detailed address on the need for Medicare with a peroration invoking the Declaration: “Good health is a prerequisite to the enjoyment of ‘pursuit of happiness.’ ”136 Kennedy’s secretary of health, education, and welfare, Abraham Ribicoff, one of the central advocates and architects of Medicare, responded to opponents’ constitutional objections to the federal nature of the program by pointing out that both sides’ views had deep roots in our tradition: “This argument is as old as the Constitution, when Alexander Hamilton and Thomas Jefferson crossed horns on this,” he said. But, he added rather loosely: “[I]t was Alexander Hamilton who wrote the general welfare clause of the Constitution.”137

Ribicoff could have drawn a far stronger connection. Like the Progressives before us, he might have said, we aim for Jeffersonian ends—specifically, outfitting Americans for equal citizenship—through Hamiltonian means.138 However, in the post-1937 constitutional world of the middle of the twentieth century, the federal government’s Hamiltonian powers were so sweeping, and the court-centered Constitution seemingly so distant, that there would have been no obvious need for such arguments. Today, that is no longer true.



FAIR EMPLOYMENT WITHOUT FULL EMPLOYMENT

Before the ink was dry on the Civil Rights Act of 1964, figures like Martin Luther King Jr., Bayard Rustin, and A. Philip Randolph warned Congress that achieving “our full citizenship” demanded large-scale economic reforms as well as civil rights.139 Decently paid industrial jobs, they pointed out, were already declining, most notably in the “relatively high-wage heavy industries into which Negroes ha[d] been moving since World War I.”140 Nothing was taking their place. “[G]reat city minorities [were feeling] the pressures of increasing unemployment and poverty.”141 Forcing white workers to make room for Blacks in every tier of industrial employment was essential, but leaders like King and Rustin predicted that this inclusionary effort would fail on its own terms if not combined with a different thread of the democracy-of-opportunity tradition: reforms to preserve a broad and open middle class. They argued that “it would be dangerous and misleading to call for [enforcement of antidiscrimination norms] without at the same time callling [sic] attention to the declining number of employment opportunities in many fields.”142 But even as they made pointed calls for economic policies to address particular economic sectors and geographic regions, civil rights leaders also adopted some of the language of the now-dominant Keynesian paradigm, warning, “We cannot have fair employment until we have full employment.”143

The term can be misleading. By “full employment,” King did not mean what most economists had come to mean by that phrase: a specific numerical rate of unemployment, typically the lowest rate consistent with a given target rate of inflation. King meant to evoke an older meaning of the idea in New Deal thought: full employment in the sense of every American’s right to a decent job. Full employment, from that perspective, is a stand-in for a broader claim about how the economy needs to operate—providing good job opportunities to all—to fulfill the promise of equal rights and equal citizenship under the Constitution.144 Evoking FDR’s Second Bill of Rights, which operated at a similar remove from the courts, Dr. King told rallies, demonstrations, Congress, and the White House that “the full emancipation and equality of Negroes and the poor” demanded a “contemporary social and economic Bill of Rights.”145

King often articulated these rights in terms of the Declaration. But over time, like W. E. B. Du Bois and other visionary Black leaders before and after him, King also reached for a language of human rights that was more cosmopolitan and universal, and more distant still from the Court’s Constitution.146 What was clear to King about both the civil rights statutes and the War on Poverty, as enacted, was that while they did important work, “[t]he limited reforms we won have been obtained at bargain rates for the power structure. There are no expenses involved, no taxes are required for Negroes to share lunch counters, libraries, parks, hotels, and other facilities.”147 The next stage would be more costly; it would require deeper interventions into American political economy.

It was time, said Bayard Rustin, for the civil rights movement to turn from its nearly victorious fight against Jim Crow to campaigning for economic justice and structural reform—time “to propose alternatives to technological unemployment, urban decay, and the rest,” and to call “for public works and training, for national economic planning … for attractive public housing, all this on a sufficiently massive scale to make a difference.”148 Such a campaign would require alliances with trade unionists. After all, white workers were facing many of the same economic challenges, and “the labor movement, despite its obvious faults, has been the largest single organized force in this country pushing for progressive social legislation.”149 For Rustin, LBJ’s 1964 landslide victory, in which most white voters chose a desegregated Great Society over reactionary racial appeals, “proved … that economic interests are more fundamental than prejudice.” That lesson, he said, “must be kept alive, for the civil rights movement will be advanced only to the degree that social and economic welfare gets to be inextricably entangled with civil rights.”150

So far, the War on Poverty had provided job counseling but no jobs—and worse, precisely because of its targeted and limited nature, it had fostered the “mischievous” notion that “the War on Poverty is solely to aid the colored poor.”151 Instead, the right idea was to fold Black America—so conspicuously excluded from the New Deal—into a new New Deal political economy, one that was suited for the wrenching loss of industrial jobs Rustin and King and other clear-eyed reformers saw coming. Entwining racial inclusion “inextricably” with programs and policies for the “social and economic welfare” of all, it would be Black people’s “New Deal thirty years late.”152 Once again, as it had been for a century, it was the activists, thinkers, and spokespeople of Black freedom struggles who insisted most forcefully that the inclusionary and the political-economic strands of democracy of opportunity must not be pulled apart.

So, King, Rustin, and Randolph proposed a far more expansive, and expensive, War on Poverty aimed at restoring “full employment” (and at assuring adequate incomes, perhaps through a universal basic income), doing away with the slum ghettos, “and provid[ing] a decent home for every American family.”153 To that end, the Poor People’s Campaign, led by Rev. Ralph Abernathy after King’s death, converged on the Washington Mall in the summer of 1968 with detailed demands for different agencies of the federal government, many of them seeking to wring broader political-economic leverage from the War on Poverty’s limited programs.

The campaign demanded that the Department of Housing and Urban Development, or HUD, restrict all of its grant programs “to communities which have a ‘fair share’ of a metropolitan area’s supply of low and moderate income housing.”154 It demanded that the Labor Department move beyond jobs programs that were “little more than public relations gimmicks” by making government “the employer of first resort”: “The Automation Commission estimated that there are 5.3 million jobs in public service that would meet pressing social needs of the country and would, at the same time, provide permanent employment at decent wages for those who are now idle.”155 Such a program of job creation via public investment to meet social needs was central to Black people’s “New Deal thirty years late.”156

This kind of broad reimagining of the nation’s economic life would involve enormous and controversial economic redistribution. Before King’s death, he and Randolph had proposed a “Freedom Budget,” a “multi-billion dollar social investment to destroy the racial ghettoes of America, decently house both the Black and white poor, and to create full and fair employment in the process.”157 They found support within the Johnson administration in the Department of Labor, where Secretary Willard Wirtz launched his own sustained campaign against the “partial and piecemeal” approach of the War on Poverty, particularly its emphasis on social services and work counseling without doing anything about the actual mix of jobs the economy offered.158 Wirtz built carefully documented accounts of the “human slag heap” of widespread unemployment in industrial regions and central cities, where, in contrast to national unemployment numbers, Black unemployment had begun to “explode.”159

In concert with King, the organizers of the March on Washington for Jobs and Freedom, and Walter Reuther of the UAW, Wirtz urged an expanded War on Poverty that would include substantial sectoral and regional public investment and incentives for job creation, along with coordinated employment services and training.160 Meanwhile, King, Randolph, and leaders of the AFL–CIO turned to their top ally among economists in the government—Leon Keyserling, the brilliant young New Dealer, now transformed, perhaps, by the purges of the 1950s into a Cold War liberal—to develop a joint “Freedom Budget” proposal.

Keyserling viewed the redistributive parts of the plan as political nonstarters, but also unnecessary. What mattered most, he thought, was achieving full employment, which he understood in numerical macroeconomic terms, and which he thought could be accomplished through government spending of any kind. Keyserling came back with a shocking “Freedom Budget” that would achieve full employment through massive spending on military hardware—militarized Keynesianism.161 The proposal faced opposition from nearly every point on the political spectrum. Most economists, along with conservatives, opposed it for focusing too much on expenditures and failing to recognize the threat of inflation, while anti–Vietnam War liberals opposed it for seeming to validate Johnson’s war.162 It went nowhere. Soon, the window of liberal political dominance would close, and reforms on such a scale became unthinkable.

The Great Society thus left the nation with a set of core civil rights statutes that demand fair employment but not full employment. Yet these landmark statutes nonetheless implemented a number of profoundly important political-economic insights, in a distinctly legal-liberal way. First, collectively, these statutes embody the idea that, as FDR had put it, “freedom is no half-and-half affair”: “[E]qual opportunity in the polling place” and “equal opportunity in the market place” work only if you have both together.163 Second, prodded and inspired by civil rights activism, President Johnson articulated a surprisingly thick and substantive conception of equal opportunity. He insisted that equality before the law for the Black citizen must translate into “equality as a fact and equality as a result.”164 To that end, the civil rights statutes he signed gave the administration and the judiciary broad powers to achieve (among other things) substantive school integration, which they used, in concert, to develop requirements for integration that went beyond Brown.165 Third, the statutes created a whole new framework for civil rights class action litigation in employment and other spheres.

They created, through direct funding and indirect fee-shifting, an entire ecosystem of public-interest firms that, in concert with the NAACP, the Justice Department, and the Equal Employment Opportunity Commission, brought hundreds of class actions that changed the racial composition of large numbers of workplaces.166 In that way, like the Wagner Act, these statutes built institutions that could have their own long-run impact on the trajectory of future political and economic decision-making. Title VII of the Civil Rights Act had a sweeping institutional reach across American economic life. It applied, by its terms, to employers, but also to unions, apprenticeship programs, joint labor-management committees, and employment agencies.167

The problem was that the entire industrial order in which blue-collar workplaces were expanding and offering good jobs at good wages—the great mid-century “affluent society” economy into which the Civil Rights Act aimed to integrate minorities and women—was about to collapse. Civil rights leaders like King and Abernathy, social-democratic policymakers like Wirtz, and labor economists in the union movement lobbied for public investments and trade and industrial policies to anticipate and avert the harshness of this outcome on the nation’s jobs landscape and opportunity structures. They were ignored.168

By the late 1970s, it was painfully clear that employment was not expanding but contracting in most of the private sector industries, including iconic ones like automobiles and steel, with the high-paid blue-collar jobs over which Title VII aimed to end the white male monopoly.169 Great Society liberals had conceived of their work in terms of targeted interventions to make an increasingly prosperous working class more inclusive. By the late 1970s, what had emerged instead was a world where race-conscious measures like hiring quotas and affirmative action in employment appeared to be at the center of a bitter game of redistributing a shrinking pie between white and Black workers.170

This was an exquisite vulnerability that politicians easily exploited. Beginning with George Wallace, a long line of white politicians channeled white resentment into populist opposition to elite national actors—liberal federal judges, lawmakers, and attorneys—and the “arrogant” interventions of these “despots” in local white middle-class and working-class spheres of governance.171 Such foes of civil rights enforcement drew on elements of the democracy-of-opportunity tradition to depict school integration and affirmative action as threats to white children’s basic initial endowments of opportunity and to their parents’ economic livelihoods.172 They found a broad white audience for populist claims that the new oligarchy, arrogating power to itself, was liberal judges and lawmakers and their allies in the civil rights movement. President Nixon found a way to make the same arguments without sounding like a racist like Wallace. Nixon appealed to many of the same working-class white constituents in his successful bid for the White House in 1968, which led to four crucial Supreme Court appointments.173

A century earlier, in the late nineteenth century, the old idea of Jacksonian equal protection, with its political economy of opposing “class legislation” that favored the wealthy few, was flipped by conservative elites into a ban on “class legislation” aiding industrial workers.174 The core ideas of equal protection embodied in the civil rights statutes of the 1960s were now similarly flipped and reinterpreted. Conservative lawyers and politicians held that instead of promoting “equality as a fact and equality as a result,” instead of aiming to end racial subordination, these statutes and Brown itself should be viewed as embodying a ban on racial classification, which condemned many measures that Great Society liberals had thought essential to equality.175 As economic opportunity became more precarious in the 1970s and 1980s, the core programs of the War on Poverty became powerful targets for an ideology of populist white racial resentment.

And then the window of liberal political dominance closed. American political economy began to tilt decisively toward business and its owners and enrich the oligarchs of a new Gilded Age. During and after the Reagan years, mainstream politicians of both parties came to channel a more conservative vision of political economy, declaring that the era of big government was over—and promising to end welfare as we know it, with its handouts to the racialized poor. The War on Poverty gave way to a war on crime and a war on drugs. Tough-on-crime statutes, along with militarized policing and prison-building initiatives, enjoyed considerable bipartisan support in statehouses and in Congress during the last two decades of the twentieth century, devastating poor communities—Black and brown and white.176 Instead of building on the Great Society to make the nation’s public / private welfare state more accessible to more Americans, the nation’s political and economic elites mounted a long crusade against corporate and governmental responsibility for individual welfare. That crusade swept like a grim reaper through pension plans, health insurance, and labor standards, cutting the bonds of social solidarity and shifting the burdens of economic risk from employers and governments to individuals and families.177




The Great Unraveling

Four snapshots will help to trace the shape and magnitude of the collapse of progressive constitutional political economy in the late twentieth century. This section tells four brief stories from the 1960s and 1970s. They are meant to be a suggestive, not comprehensive survey. We could have told other stories. But together, these four snapshots suggest what happened as the democracy-of-opportunity tradition went decisively into eclipse. Legal liberals won some major victories in this period, but they tended to be victories of legal liberalism at its thinnest, without much to connect them to the thicker claims about political economy once at the heart of progressive American constitutional argument.


WELFARE RIGHTS AND THE CONSTITUTION

First, consider the trajectory of the constitutional claims of the welfare rights movement. Why did a right to welfare for the very poor become the model of an affirmative, social right among progressive constitutional thinkers in the 1960s and 1970s? And what became of it? We saw how Dr. King and other civil rights leaders with the Poor People’s Campaign lobbied and marched on Washington for a broader agenda of public investment, job creation, and social rights in the democracy-of-opportunity tradition—a New Deal for Black America “thirty years late.” This would have altered the trajectory of the nation’s political economy. But the mass constituencies to win such big demands were not there. In the highest liberal policy-making circles, this agenda was spurned; the War on Poverty did not make these public investments. It did, however, create community action centers and supply thousands of federally funded attorneys, social workers, and community-resident organizers, often veterans of civil rights activism. They set about working to get poor people the benefits to which they were entitled, under the broadest imaginable reading of Aid to Families with Dependent Children (AFDC), which from its inception as part of the Social Security Act of 1935 had functioned as a separate, decentralized, and deeply gendered and racialized benefits program, stamped with many of the centuries-old degradations of poor relief. The welfare rights movement organized around the improbable goal of transforming AFDC into a dignifying right to a guaranteed income.178

Never before in American history had a national social movement for economic justice been centered on and led by Black women. Its leaders and activists departed from the long history of economic citizenship conceived of and built in a gendered fashion around the presumptively male (and white) wage earner and his dependents. Poor Black women had always toiled outside their homes, but they had never been welcomed into the producers’ republic of earlier reformers.179 By the 1960s, poor Black women had gained enough experience in urban labor markets to know that decent jobs were hard to find, and had enough experience with workfare programs to think them coercive and demeaning. Instead, the National Welfare Rights Organization (NWRO), consisting primarily of Black mothers, contended that a “guaranteed adequate income” was an unconditional right of citizenship, necessary for equal respect, and an appropriate touchstone of equality in an affluent nation.180

Thwarted in the quest for new legislation, the NWRO went to court, where the links and continuities with the civil rights struggle were not lost on federal judges as they decided hundreds of cases undoing the exclusion of Black women from welfare rolls. Here was an opportunity to intervene in the political economy of social provision in a fashion suited to judicial endeavor and the new postwar liberal legal outlook. The plaintiffs were quintessential members of a “discrete and insular minority” for whom a measure of judicial activism was warranted, in the view of mainstream legal liberals. Indeed, there were early signs from the Warren Court in the 1960s that even if most questions of political economy were no longer constitutional questions, the specific problem of poverty might warrant heightened judicial scrutiny. In Harper v. Virginia Board of Elections, in 1966, when it struck down Virginia’s poll tax, the Court wrote: “Lines drawn on the basis of wealth or property, like those of race, are traditionally disfavored.”181

In this context, the NWRO took aim at injustices perpetrated under the AFDC statute. Originally titled Aid to Dependent Children (ADC), it was renamed AFDC in the 1950s.182 It descended from the state-based Mothers’ Pensions programs of the early twentieth century, themselves a modern variant of the age-old practice of giving poor relief to “deserving widows.”183 Like the other branches of the Social Security Act of 1935, the original ADC was drafted to appease the white South. States could determine benefit levels, and local administrators enjoyed vast discretion in eligibility decisions. Local white officials deemed poor Black women “employable mothers”; Southern states kept payments far below official poverty levels.184 Everywhere, including Northern cities, welfare officials enforced “man-in-the-house rules,” which broadly denied benefits to children when there was an able-bodied man in the household who could ostensibly provide child support. The rules were intended to prevent public money from going to “immoral women” and “unsuitable mothers,” but also to keep poor men from using AFDC to escape the low-wage labor market. Even for its target universe of impoverished single-parent families, AFDC reached a tiny fraction of the whole. Most did not even apply.185

Into this bleak landscape stepped the NWRO, its federally funded legal services attorneys, and their allies on the federal bench. It won some major legal victories, including King v. Smith,186 which struck down an Alabama man-in-the-house eligibility rule. Under this rule, Alabama had dropped sixteen thousand children—90 percent of them Black—from its welfare rolls. The three-judge court below invalidated the rule as unconstitutional race discrimination.187 But the plaintiff’s legal services attorney sought a broader ruling, not based on race, so as to “stop similar practices in other states,” where man-in-the-house rules might not have an identifiable racially discriminatory purpose or effect. Instead, counsel asked the Court for “a decision interpreting the Social Security Act as having rejected the concept of a worthy and an unworthy poor.”188

For a unanimous Court, Chief Justice Warren did just that. The record made plain that Jim Crow had played a big role in the decentralized administrative design of the federal welfare program; it also dramatized the continuing entanglement between racial subordination and the deprivations and indignities inflicted on the “unworthy poor” of all races. And so, as the Warren Court was doing in spheres such as criminal procedure and the right to counsel, the Court acted to expand rights at the intersection of poverty, racial subordination, and the exercise of fundamental rights.189 In the face of legislative history running in the opposite direction, King v. Smith read the preamble of the 1935 Social Security Act to mean that Congress intended AFDC to reach every destitute child, and thus required the invalidation of Alabama’s man-in-the-house rule.190 It was a victory for the welfare rights movement’s vision of women’s autonomy, and also a victory for the possibility that the War on Poverty could be waged through the courts. After King, the Supreme Court invalidated a series of other restrictions excluding would-be AFDC recipients, and the lower courts struck down hundreds of them.191

In 1970, in Goldberg v. Kelly, the Court articulated an explicitly constitutional rule protecting the welfare benefits of the poor—but the case was about procedural due process, not welfare’s substantive scope. The Court held that the Due Process Clause required pretermination hearings, before government could cut off an individual’s welfare benefits.192 The Court reached back to the constitutional discourse of FDR and the New Deal, arguing that “[f]rom its founding the Nation’s basic commitment has been to foster the dignity and well-being of all persons within its borders. We have come to recognize that forces not within the control of the poor contribute to their poverty.”193 And like FDR, the Court rang out the changes on the Preamble to the Constitution—only now on behalf of the children and grandchildren of Americans who had been conspicuously left out of the New Deal: “Welfare … can help bring within the reach of the poor the same opportunities that are available to others to participate meaningfully in the life of the community.” Public assistance was a means to “promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity.”194 The case seemed to hold out the possibility of judicially enforced constitutional protections for the welfare rights of the poor.

Constitutional scholars like Frank Michelman drew on the work of the preeminent liberal moral philosopher John Rawls, building a moral and constitutional case for the idea of a needs-based right that extended beyond procedural due process to distributive justice.195 They consulted historical works excavating the republican tradition in eighteenth-century constitutional thought, whose emphasis on a broad distribution of property and opportunities for material independence we explored in Chapter 1.196 Michelman and the others worked mightily to forge the normative underpinnings for a substantive right to welfare. But it was not to be.

The Warren Court was teaching liberals to frame their claims in terms of rights to be litigated in court. It was teaching conservatives that advancing their constitutional politics would require changing the Court’s personnel. After Richard Nixon’s razor-thin victory in the 1968 presidential election, in which Nixon had campaigned in part on ending federal-judge-imposed school busing, he reshaped the Court. By 1972, he had appointed four new Justices, including Chief Justice Warren Burger, who replaced Earl Warren. Some of this was luck, but some of it was not. Recognizing the power of changing the Court’s personnel, Nixon took unprecedented steps to hound liberal Justices into leaving the Court, and in the case of Justice Abe Fortas he succeeded, opening up what turned out to be the crucial fourth seat.197 The transformed Court left many important Warren Court decisions standing, but it bent the arc of doctrinal development in a new, conservative direction.198 Heightened scrutiny of welfare measures came to a screeching halt.

Before the Burger Court stepped in, Goldberg v. Kelly and other Warren Court decisions inspired lower courts to start down the heightened scrutiny path.199 Maryland, for example, was one of several states that put a cap on how much welfare money poor families could receive, no matter the size of the family. Plaintiffs challenged this in district court, arguing it was arbitrary discrimination against poor children of big families in respect of a constitutionally vital interest; and the court agreed, striking down the state limit. The case was Dandridge v. Williams,200 and it supplied the occasion for the Burger Court to announce that, past intimations notwithstanding, the Court’s Constitution has nothing substantive to say about the terms of social provision for the poor. Hadn’t the Lochner era and its dramatic reversal taught us that “state regulation in the social and economic field” was no place for heightened scrutiny?201 “To approve the [lower court’s] invalidation of state economic or social regulation” in this case, the Court wrote, “would be far too reminiscent of an era when the Court thought the Fourteenth Amendment gave it power to strike down state laws ‘because they may be unwise [or] improvident.’ ”202

The Dandridge Court acknowledged that the precedents it quoted for this lesson in judicial restraint involved “state regulation of business or industry,” while this one concerned “the most basic economic needs of impoverished human beings.”203 But that “real factual difference” provided “no basis for applying a different constitutional standard.”204 The New Deal precedents thus supplied the ground on which the Court declared it stood, as it shut down the liberal legal War on Poverty.

The orientation and approach of the movement lawyers who had brought constitutional welfare rights arguments into court would have been almost unrecognizable to New Deal lawyers and lawmakers. The New Dealers made their affirmative constitutional arguments in the polity and styled them as structural claims about constitutional political economy; the rights to social provision they championed were for Congress to redeem. The courts’ job was to acknowledge Congress’s authority and then get out of the way.

But the movement lawyers in the 1960s had a new model and a different set of precedents. They self-consciously modeled their campaigns on those of the ACLU and the NAACP Legal Defense Fund.205 They styled their arguments not as structural claims about constitutional political economy but instead as claims of individual right. Proceeding that way, they won some real victories. Ultimately, the NWRO and its lawyers played the hand that was dealt them. Broadening access to AFDC through the courts gave the movement something concrete to gain for its politically marginalized rank and file.

But in virtue of the constitutional world the 1960s made, the Court’s Constitution has become the Constitution. And the Court’s Constitution came to recognize welfare rights, and indeed many rights claims of the poor, only when those claims were at their most procedural and legalistic. Because we live in such a Court-centered constitutional world, word from the Court tends to feed back into popular constitutional understandings. Thus, from the 1960s onward, Americans have come to understand that there is a constitutional issue when a poor person seeks a hearing, a trial transcript, or relief from a court-imposed fee—but not when that same poor person seeks a place to live, health care, a decent income, or a job.206



THE WOMEN’S MOVEMENT AND THE RIGHT TO CHILDCARE

The women’s movement gained strength late in the long 1960s. Its demands, like those of the civil rights movement, drew on strands of the democracy-of-opportunity tradition. The women’s movement transformed American society, but the very different trajectories of some of its major demands illustrate the challenges of implementing a constitutional principle of inclusion when broader questions of political economy have moved outside the political frame.

The women’s movement was internally complex, and rich with competing moral and constitutional claims. For our limited purposes here, we focus on the “Strike for Equality,” which represented one coalition’s set of demands at one unique moment in time. The strike was a series of marches and demonstrations organized by Betty Friedan and others in August 1970.207 These strikers made three main demands: “(1) free abortion on demand, (2) free 24-hour childcare centers, and (3) equal opportunity in jobs and education.”208

These three demands were conceptually linked. Access to abortion and childcare were necessary if women were going to be able to make use of the equal opportunities in jobs and education. The three demands had a common purpose: Reconstructing the internal economic and political dynamics of the family on a new basis that would make equal citizenship possible. As Friedan put it, “[W]omen would not secure equal citizenship with men until family life was organized on terms that presupposed the equal participation of both its adult members in public life.”209

The strike took place on the fiftieth anniversary of the ratification of the Nineteenth Amendment, in which women had won the right to vote. The new effort was thus, at its core, a constitutional claim that the Nineteenth Amendment’s promise of equal citizenship for women was not yet fulfilled.210 This constitutional claim was not aimed squarely at the Court. But the women’s movement would ultimately have an enormous impact on the Court’s Constitution. In a series of cases brought by Ruth Bader Ginsburg of the ACLU Women’s Rights Project, the Court held that the Fourteenth Amendment’s guarantee of equal protection meant that the state could not enforce sex classifications in the law based on stereotyped conceptions of women’s and men’s roles.211 However, those successful constitutional arguments in court did not translate into the broad changes to American political economy that many in the women’s movement, including the strikers of 1970, had sought.

Consider the radically different trajectories of the demand for equal opportunity in jobs and education and the demand for free, public twenty-four-hour childcare centers. Equal opportunity in jobs and education is the kind of rights-enforcing change that courts can, in principle, enforce. In practice, the entry of women into formerly all-male work and educational settings, and the eventual entry of men into some all-female work settings, required legislation. Congress acted first with Title VII of the Civil Rights Act of 1964, which prohibited sex discrimination in private (and later also public) employment, and then with Title IX of the Education Amendments Act of 1972, which prohibited sex discrimination by educational entities receiving federal funds. Initially, the effect of these statutory protections was minimal; it took years of sustained campaigns by ordinary women and national advocacy organizations to get them to be enforced and effective. But eventually these provisions spurred broad changes to the structure of work by integrating women into many formerly all-male jobs, and by encouraging structural changes in the governance of the workplace ranging from sexual harassment law to family-leave policy. If the strikers of 1970 could have seen the United States today, they would see a nation that went a long way toward granting one of their three demands.

The contrast with the demand for free, public twenty-four-hour childcare centers is revealing. That demand was the most expensive. It would have required substantial intervention into American political economy, moving large swaths of the enormous and hidden private economy of care work into the sphere of state-provided public goods, with day care centers “established by law on the same basis as parks, libraries, and public schools.”212 Many feminists framed childcare as a “right,” but that right would require vast infrastructure and substantial government expenditures, some large portion of which would be redistributive in character. Even among feminists, there were disagreements over how universal versus how targeted (means-tested) to make a national childcare program. The economic scale of the more universal approach made it politically daunting.213

From a feminist perspective, the more universal approach was the most rights-like, and it had the greatest potential to transform economic and political relations within the family. As it turned out, this approach allowed for a pro-childcare coalition with liberals who were more concerned with child development than with feminism.214 Marian Wright Edelman of the Children’s Defense Fund built a coalition of labor, civil rights, and child development–related organizations in support of the Comprehensive Child Development Act (CCDA). The bill passed both houses of Congress in 1971. Universal in scope (with families above the poverty line paying on a sliding scale), the CCDA would have used day care centers to provide medical and nutritional as well as educational services.215

President Nixon was initially supportive of the bill. He viewed preschool and related services for poor children as a promising anticrime measure. But he balked at the CCDA’s scale and cost; several of his key advisers, concerned about a conservative primary challenge in 1972, saw a political opportunity.216 With the help of speechwriter Pat Buchanan, Nixon vetoed the legislation with a veto message that cast it as a socialist assault on the family, a law that would create “a new army of bureaucrats” and commit America “to the side of communal approaches to child-rearing over against the family-centered approach.”217

After that consequential veto, childcare policy in the United States proceeded along the two tracks common to many present interventions in political economy: means-tested, limited, and stigmatized programs for the poor, and an entirely separate regime of private subsidies (including in the tax code) enabling more affluent Americans to buy their own childcare in the market. (Medicare and Medicaid functioned then and now in the same way. Medicare operates as a more generous universal entitlement for the elderly, while Medicaid offers a narrower, targeted, means-tested, and less generous program for the poor, subject to limitations and administration by the states, reproducing racialized divisions in social provision that began in the New Deal.)218 No serious attempt has been made since Nixon’s veto to restructure the political economy of childcare in the United States.219

The trajectory of the strikers’ first demand—“free abortion on demand”—is the most revealing of all. This demand was both a claim of right, to bodily autonomy and equality, and a demand that society build out an infrastructure of provision to give women practical and “free” access to this medical procedure.220 States in the 1960s were liberalizing their abortion laws, in a bipartisan way and for reasons that mostly had little to do with feminism and more to do with the public health crisis of self-abortion.221 These changes stirred opposition, mostly among religious Catholics.222 But they did not make abortion an important issue in national politics.

In 1973, the Supreme Court held in a 7–2 decision (with five of the seven Justices in the majority appointed by Republican presidents) that abortion “is inherently, and primarily, a medical decision, and basic responsibility for it must rest with the physician,” and therefore states were generally unable to restrict women’s access to the procedure prior to fetal viability.223 Roe had limited political impact at the time; rising support for abortion in public opinion polls either continued to rise or remained high after the decision.224 However, in the late 1970s, political entrepreneurs who became architects of the New Right—figures like Richard Vigurie, the direct mail pioneer, and Paul Weyrich of the Heritage Foundation—recognized that Roe could be a goldmine in constitutional politics.225

The post-Watergate Republican Party needed to find its way beyond its “country club–big business image,” as future president Ronald Reagan put it in 1977. He argued for bringing “social” conservatives focused on “law and order, abortion, busing, [and] quota systems” together with “economic” conservatives focused on “inflation, deficit spending and big government” and “the mind-numbing economic idiocy of the liberals in Washington.”226 Reagan saw that there was a political opportunity to build what became the New Right by peeling off the “blue-collar, ethnic and religious groups themselves traditionally associated with the Democratic Party” who were conservative on the “social” issues he named.227

With the exception of abortion, all these issues were about race. All of them could be framed in the same institutional terms. These were issues that pitted liberal courts—above all, the Supreme Court—against the political opinions of socially conservative voters. Anti-Court constitutional politics became a powerful glue, unifying the Southern racial conservatives opposed to busing, who became the core of the New Right, with a much broader set of constituencies: working-class Catholics, gender traditionalists attracted to Phyllis Schlafly’s campaign against the Equal Rights Amendment (ERA), whites anxious about crime, and the catchall category of those who found the protests of the late 1960s and 1970s an affront to authority and to “law and order.”228 Opposition to the Court helped align all these constituencies. Southern racial conservatives took up the pro-life cause, linking it with an anti-Court message while also borrowing the political maneuvers of the anti-busing fight, such as jurisdiction-stripping bills, and applying them in the abortion context.229 For these groups, the Court functioned as a stand-in for a broader and vaguer idea of the liberal “elite”230—the Court has always been the most elite branch of the government in many senses of the word.

Roe thus provided a fulcrum for advancing the epic political realignment of the second half of the twentieth century.231 That realignment built a Republican Party whose contours were not entirely clear until President Trump’s decisive primary victory exposed them in 2016: a party whose elites and officials are committed to protecting businesses and wealthy people from regulations and taxes, but most of whose voters focus on “social” conservatism, and within that, racial conservatism. As George Wallace put it in 1964, for once ahead of his time: “Being a southerner is no longer geographic. It’s a philosophy and an attitude.”232 But the elites and the voters of the modern Republican Party share enough to make it work, including an attitude of unstinting disdain for the liberal “elite.”

This great realignment also cemented a broader asymmetry in liberal and conservative understandings of constitutional politics that has lasted half a century. For liberals, Roe redoubled the effect of Brown: Liberal constitutional politics became, and remains, heavily about defending the Court and its precedents from politics. For conservatives, Roe became the white whale of constitutional politics, driving generations of activists’ views of the relationship between politics and the Constitution. To them, the lesson of Roe was the need to recruit different and more conservative judges who would cease imposing liberal values, and instead impose conservative values ostensibly found in the Constitution. The Republican Party has seen its share of internal tensions, but President Trump’s judicial appointments were the most party-unifying act of his improbable presidency—perhaps the one thing that all parts of his party coalition convinced themselves they could believe in.

Left out of this story of realignment and constitutional conflict around Roe is that the most successful litigants before the Court since the mid-1970s have not been abortion-rights activists or racial minorities, but representatives of the Chamber of Commerce.233 Business interests have been unafraid to advance legal and constitutional arguments for a more laissez-faire constitutional political economy. Ironically, that line of constitutional thought is the one that has had the greatest limiting effect on Roe itself, as the Court held in the late 1970s that Roe does not require the government to actually pay for anyone’s abortion: Abortion is a personal liberty, not a claim on the state’s resources.234 This broader constitutional political economy has implications far beyond abortion. With conservatives’ slowly increasing dominance of the judiciary since the mid-1970s, its full implications have not yet been felt.



HUMPHREY–HAWKINS AND THE RIGHT TO A JOB

Even as the ground was beginning to shift underneath the two party coalitions in the late 1970s, liberals made one last major legislative attempt to realign the nation’s political economy with the interests of working people. Since 1964, Martin Luther King Jr. and many others had viewed the work of the March on Washington for Jobs and Freedom as incomplete. It had yielded landmark legislation for freedom, but no jobs.235 By the late 1970s, inflation and unemployment were rising and economic pain was increasing. Old New Dealer Augustus Hawkins, an ally of A. Philip Randolph and now a congressman from California, made a plan with Senator Hubert Humphrey for a new full employment bill, to complete the work of the eviscerated 1946 Employment Act.236

Hawkins argued that his bill would “commit the entire society to rethinking the operations and purposes of our economic system.” It would aim for full employment not in the sense of a numerical goal “tied to some limited, managed and manipulated notion of the labor supply as reflected in … unemployment data,” but instead as “the right of each and every person to a full- or part-time job, if he or she so chooses.”237 Despite Hawkins’s protestations, the bill quickly came to include a precise labor-supply definition of full employment. Full employment meant 3 percent unemployment, and the bill aimed (wildly ambitiously) to achieve that within eighteen months.238 In early drafts, local planning councils would initiate public and private projects that met local needs and created work for a massively expanded federal job corps, while the president and the Joint Economic Committee in Congress would hammer out national plans to achieve full employment through fiscal and monetary policy.239 Those national policies might include controls on wages and prices (which seemed a good deal more realistic then than now, as President Nixon had recently imposed a sweeping series of temporary price controls).240 As a legal backstop, the bill would create a court-enforced statutory guarantee of employment, a right to a job.241 However, as the historian Jefferson Cowie recounted, by the time the congressional battle over Humphrey–Hawkins reached its brutal conclusion two years later, every one of the elements just mentioned was stricken from the bill, with the exception of the statutory definition of full employment as an unemployment level of 3 percent.242

Coretta Scott King was the most important advocate for Humphrey–Hawkins outside Congress. After her husband’s death, she cofounded a new national organization called the Full Employment Action Council (FEAC).243 Testifying in front of Senator Humphrey at a hearing in Atlanta, she argued once more that those two strands of the democracy-of-opportunity tradition, inclusion and broad access to the middle class, can work only in tandem. “[W]hat good is the promise of fair employment when there is no employment?” she asked.244 As she told the story, “Black people were drawn to central cities of our country by the promise of jobs. But, even as they were arriving, the jobs were passing them in the other direction.”245 The Humphrey–Hawkins Bill was needed to “fulfill the promise of full employment that [the Government] made 30 years ago, in the 1946 Employment Act.” The promise, she argued, was “the clear, uncompromised right of every American to a job.”246

King saw, and grappled mightily with, the increasingly dominant view that the way to full employment was through expert macroeconomic management. “The unemployed,” King insisted, “are not pawns to be sacrificed in some economic chess game, but American citizens whom our leaders are elected to serve.” She held fast to the idea that “[t]he problem of unemployment is at base a political problem,” rather than some natural fact of economic life. Still, she understood that experts were going to translate Humphrey–Hawkins into policy by framing it as a commitment to “fiscal, monetary, and other measures” aimed at raising employment. And she knew the bill was being widely attacked as “unworkable and unrealistic.” Her reply was that “France, Sweden, and many other European countries have done the job.” Surely America could as well, rather than leaving “[t]he poor, minorities, and [the] average workingman” to “bear the brunt of our economic policy.”247

Economists pilloried the bill. President Gerald Ford’s chairman of the Council of Economic Advisers, Alan Greenspan, called it “foolish,” while Treasury Secretary William Simon blasted Democrats for peddling political snake oil and relying on “the economic illiteracy of the American people.” Milton Friedman called it “close to a fraud.”248 But it was not Simon or Greenspan but the liberal economists who really destroyed it, leaving Hubert Humphrey to fume privately that supporters of full employment had been “stabbed in the back.” The bill took fire from what Business Week called “a Who’s Who of liberal economists.” Charles Schultze, who had been budget director under Lyndon Johnson, declared that spending your way to full employment was likely to provoke an inflationary spiral, while offering public-sector jobs at better pay than the lowest-paying private sector jobs would make that spiral worse. Privately, he called the bill “economically illiterate.” Even Galbraith was skeptical.249

Humphrey was up against the economics profession, which had collectively decided in the 1970s that substantial unemployment was necessary to fight inflation. They were operating with a first-generation understanding of an unemployment-inflation trade-off known as the Phillips curve, although the stagflation all around them had begun to suggest that the relationship might be more complex. Humphrey, for his part, saw it as an “immoral trade-off”: It could not possibly be worth it to let millions of Americans languish to achieve price stability.

But inflation was a politically potent force in the late 1970s, and although the unemployed numbered in the millions, the vast majority of voters had jobs. The Democratic Party sided with its economists. President Jimmy Carter declared: “[T]he achievement of full employment and price stability must be sought through the use of monetary and fiscal policies, together with structural measures designed to improve the functioning of the Nation’s labor and capital markets—not through government planning or control of private production, wages, and prices.”250 He would probably have preferred to kill off the Humphrey–Hawkins Bill entirely, but many Democratic constituencies were demanding it, so instead, the administration negotiated away most of the bill’s substance. The final act simply declared a national policy goal of full employment, ordered the Fed and the executive branch to pursue that goal (along with others such as stable prices), and created some new economic coordination and reporting mechanisms. The challenges of achieving both full employment and low inflation would be left to the experts.251

This strategy marked the end of a political era. In purely economic terms, manipulating the dials of monetary and fiscal policy, as if from some elite control room, can do some real work; economists have gotten better at this since the 1970s. In the 1990s, in particular, Alan Greenspan, of all people, took note of the Fed’s dual mandate and gave priority to growth and employment over fear of inflation, yielding actual wage gains for ordinary people.252 But such macroeconomic management is no solution to the problem of providing decent jobs and livelihoods for all. As a political program, moreover, this technocratic approach is too remote, incomprehensible, and ultimately irrelevant to too many Americans.

If the goal of preserving a broad middle class has a future in American politics, it will require bridging the gulf between the ever-increasing sophistication of economic science and the politically salient questions of how economic policy affects and is understood by ordinary people. It will require a relentless focus on the distributional questions that were always at the heart of political economy.

Coretta Scott King was right that an economic problem like unemployment is “at base a political problem.” Political economists, for most of American history, agreed. Since then, advances in economic thinking have given us better tools to understand our political choices. But they remain fundamentally political choices. And they shape the economic base on which the constitutional order rests.



THE COLLAPSE OF LABOR AND THE RISE OF A NEW OLIGARCHY

The other great political-economic reform bill of the late 1970s, besides Humphrey–Hawkins, was a labor bill titled the Labor Reform Act of 1977.253 Its demise illustrates the deep trouble that resulted when liberals lost the anti-oligarchy thread of the democracy-of-opportunity tradition in the middle of the twentieth century.

In the late 1970s, organized labor was still aiming to repeal key elements of the Taft–Hartley regime, especially the provision authorizing states to enact “right to work” laws, which had generally resulted in a nonunion South that organized labor viewed as its greatest threat. The AFL–CIO also wanted card-check elections as an alternative to secret-ballot elections, and a provision to protect contracts from corporate consolidation (a rule that would require new owners to honor existing union contracts when they acquired a firm). But in the end, they were willing to drop all three of these big-ticket items, preferring a very modest bill mainly providing for speedier elections and NLRB decisions and giving unions an opportunity to speak to employees about unionization if management was doing so. The idea was to make sure the more modest bill could pass.254

The failure of even that modest bill was a critical inflection point in the history of labor and capital in America. It marked the end of the mid-century era of testy collaboration and the beginning of a new offensive by organized capital to destroy organized labor’s economic and political clout.255 The bill fell victim to a concerted campaign by the Chamber of Commerce, the Business Roundtable, and the National Association of Manufacturers (NAM), along with more specialized groups like the National Right to Work Committee, flexing their political and economic muscles in a Washington that was fast leaving the Great Society behind. As recently as 1971, corporate lawyer and future Supreme Court Justice Lewis Powell had authored a memo for the Chamber of Commerce lamenting that “few elements of American society today have as little influence in government as the American businessman, the corporation, or even the millions of corporate stockholders.” Powell’s famous memo called for “a full-court press by business in politics, universities, the media, and the courts ‘for the preservation [of free enterprise] itself.’ ”256 It presaged an explosion in corporate money and lobbying in Washington.257

The idea behind business’s campaign against the Labor Reform Bill was to hand labor a massive defeat by destroying a seemingly harmless bill. The Chamber of Commerce, NAM, and the rest of the business and anti-union outfits spent heavily to do it. A diffident Carter administration viewed the bill as a relatively targeted service for just one Democratic constituency. The business lobby saw the political-economic stakes more clearly. They mobilized a vast publicity campaign focused on “union bosses,” “labor racketeering,” “destroying small business,” and other slogans that were basically unrelated to the specifics of the bill. Senators on the margin felt the heat.258 And the bill died, narrowly failing to overcome a Senate filibuster, in a “stinging humiliation” for labor. Since its defeat, there has been no federal pro-labor legislation in the United States. A renewed effort to pass card-check elections and related elements failed again in 2009.259 Instead, new state laws and increasingly shameless union-busting hastened labor’s decline—a decline that has had a profound impact on American political economy.260

In the summer of 1981, the politics of labor hit one more crucial inflection point when President Ronald Reagan, in his first year in office, fought the air traffic controllers’ union. When the dust settled, the president had decertified the union for striking—and permanently replaced the striking workers.261 It was an outcome that seemed straight out of the Gilded Age, but in fact it was ahead of its time, as the administration’s hardball tactics provided the green light and the model for a new era of corporate aggression against labor. In this new era, employers routinely fired and replaced employees who exercised their right to strike; they found new ways to subcontract work to avoid collective bargaining; and they closed union plants to open nonunion plants in new locations. In short, the president’s crackdown helped launch what one historian of the era describes as an all-out corporate “assault” on unions and other working-class institutions.262 Meanwhile, from the 1980s through the early 2000s, a listless Democratic Party attempted with varying degrees of success to build a political coalition that bypassed questions of political economy—and viewed labor as just one Democratic constituency, and a dwindling one.263

As it turned out, the political rise of the business lobby was just a prelude. On the horizon, an even more formidable political and intellectual force was moving into view: a roaring resurgence of constitutional political economy on the economic-libertarian right. First, it emerged as an intellectual framework; then, a great wave of institution-building made it a mobilized force in American politics and in constitutional law. What has come to be called “neoliberalism” (originally by some of its advocates, now almost exclusively by its critics)264 is a reconstruction, on different and more sophisticated intellectual foundations, of the classical liberal side of the great conflicts over political economy of the late nineteenth and early twentieth centuries. For our purposes, the single most important thing about this set of ideas is that it is, quite self-consciously, a revival, from the right, of constitutional political economy.




Toward a Neoliberal Constitutional Political Economy

In the postwar years, liberals had good reason to assume that many foundational debates about political economy were basically over. The United States had adopted an economic model that combined market capitalism with significant government regulation, high taxes, trade unions, and a substantial welfare state. In those respects it was not so different from the “mixed economies” of Western Europe, which had even more substantial welfare states, more economic planning, and peak-level bargaining between capital and labor. Alongside all these arrangements, an increasingly sophisticated science of macroeconomic management was building an edifice of technocratic expertise on Keynesian foundations.

However, to one set of thinkers, this dominant way of thinking about political economy was anathema. It meant altogether too much state control of the economy—and such control was dangerous because government control itself was dangerous. Austrian-born political economist Friedrich Hayek, the foremost intellectual leader of this group, saw in postwar Western democracies a dangerous tendency toward retaining in peacetime “the organization of the nation we have achieved for purposes of defense.” This was happening, he wrote, “because nearly everybody wants it.” But nearly everybody was wrong.265 Defining freedom to include “freedom from necessity” or “compulsion” or “want”—the conceptual move we saw FDR making in Chapter 6, and which Hayek rightly saw everywhere in mainstream postwar Western European thought—was an epochal mistake. Real freedom, Hayek argued, was “political freedom,” which Hayek understood as “freedom from the arbitrary power of other men.” And that was just what the postwar government interventions in economic affairs—including the welfare state—threatened, putting government on the road to totalitarianism, and individuals on the road to serfdom.266

Hayek reached backward to draw on the political economy of classical “nineteenth-century liberalism.”267 His generative work would, in turn, be drawn on by advocates like Lewis Powell, the future Supreme Court Justice whose 1971 memorandum argued that “[t]he threat to the enterprise system … also is a threat to individual freedom.” Powell would perfectly track Hayek when he argued that “the only alternatives to free enterprise are varying degrees of bureaucratic regulation of individual freedom—ranging from … moderate socialism to the iron heel of the leftist or rightist dictatorship.”268

In 1947, Hayek’s position was more isolated. That year, he convened a group of thirty-nine European and American intellectuals in Switzerland. They were mostly economists, but also historians, philosophers, journalists, and some free-market-minded activists.269 They formed the Mont Pelerin Society, which aimed to provide an intellectual home for those who thought that “a decline of belief in private property and the competitive market” and the “extensions of arbitrary power” by governments were threatening “human dignity and freedom.”270 They gathered at a moment when nineteenth-century classical liberal political economy was at its nadir. Even many conservative economists suspected that the expansions of government wrought by the war would never fully be reversed.271

Some of the American participants in Mont Pelerin, such as the future Nobel Prize–winning public choice economist James McGill Buchanan, went on to build institutions, in Buchanan’s case at the University of Virginia and later at George Mason University, designed to incubate a new generation of scholars and advocates for a neoliberal “Virginia school of political economy.”272 Buchanan was inspired in the 1950s by massive resistance to Brown in Virginia, which he saw as an opportunity to resist federal power, but also as something more than that: a chance to disband the public school system. Buchanan developed a talent for leveraging grants from right-wing foundations to create neoliberal institutions aimed at countering the mainstream academic “establishment.”273

Unusually among the early neoliberals, Buchanan understood his project in explicitly constitutional terms. He often couched his writing in abstractions about the rules of hypothetical poker games and other parables of free exchange, but he was entirely clear about the constitutional stakes. In a world where the grasping many can outvote the propertied few, he argued, “effective constitutional limits must … effectively constrain overt political intrusions into rights of property.… If individual liberty is to be protected, such constitutional limits must be in place prior to and separate from any exercise of democratic governance.”274

The University of Chicago, several of whose economists went to Mont Pelerin, had long been the main home in the United States of opposition to Keynesian economics. In the postwar years, Chicago became a center of economics conceived as a value-free science, while at the same time, it served as the incubator for normative public-intellectual political economists such as Milton Friedman, who made a forceful case outside the academy for “markets as an unremitting good.”275

In the 1970s, stagflation posed problems for the mainstream Keynesian economic consensus. Friedman had a theory that seemed, for a time, well suited to explaining those problems. (His theory of monetarism held that fiscal policy was largely useless, and that governments should instead focus on managing the money supply, which was the real driver of inflation, through monetary policy.) Even if he never wholly adopted Friedman’s view of fiscal policy, Fed chair Paul Volcker did more than anyone else to put Friedman’s monetarism into practice. Volcker reports that as he fought inflation by sharply tightening the money supply, he “came to appreciate Friedman’s basic contention” as sound “common sense.”276

Like Keynes, Friedman became his generation’s foremost public-intellectual economist. As a public expositor of ideas, Friedman was far more effective than Keynes, with a broader range and an uncompromising Hayekian focus: the pathologies of government intervention in economic life. Friedman argued, for instance, against federal disaster aid, contending that “the bureaucratizing of charity” tends to “destroy a sense of human community, of individual responsibility for assisting the less fortunate.”277 He argued for replacing the income tax with a flat tax, eliminating the estate tax, and even repealing most of antitrust law. (In earlier years, he had identified antitrust enforcement as an important role for a properly limited state, but by the 1970s, he adopted a downright preindustrial view of monopoly: “[T]here has hardly ever been a private monopoly that has been able to maintain its monopoly position without assistance from the government.”278) Friedman’s advocacy of these ideas gained enormous clout from his 1976 Nobel Prize, awarded for his pioneering work on monetary theory and consumer behavior. Friedman’s success proved that the expert authority of scientific economics could be converted into persuasive authority in political-economic debate.

Friedman and other, lesser royalty of the economics profession of a similar mind became intellectual sages for an era that saw an epochal shift in American political economy. The last quarter of the twentieth century became an age of deregulation and tax-cutting, leveraged buyouts by empire-building financiers, skyrocketing “superstar” executive salaries, and a steep decline in union density, all of which helped usher in a new and considerably more unequal political economy.279 Here an important feedback loop began to operate. The winners, in this new political economy, would have the means to exert substantial influence on politics if their money could be converted into political power. Some of them were determined to make this happen.

Beginning in the 1970s, wealthy conservative donors embarked on an ambitious institution-building crusade of the kind Powell had outlined in his memorandum to the Chamber of Commerce.280 Facing what they, with Powell, saw as opposition from major players in American public life, such as the media, academia, and the Washington policy establishment, they created a new, parallel set of countervailing institutions, which were more explicitly ideological than the institutions they were created to oppose.281 These included important think tanks such as the Heritage Foundation (founded in 1973), whose focus was broad enough to mirror the assorted ideologies of the then-emerging conservative coalition, and the Cato Institute (founded in 1977), which was self-consciously libertarian.282

Almost all of these institutions faced internal tensions about the relative balance between research objectivity and political engagement. Over time, the balance shifted to the latter.283 By the mid-1990s, the Mont Pelerin Society itself chose as its president Edwin Feulner, the longtime president of the Heritage Foundation. Charles and David Koch, the sons of John Birch Society cofounder Fred Koch, built one of the largest fortunes in the United States through their oil and chemical conglomerate; they moved from being the central funders of institutions like the Cato Institute and the Liberty Fund to presiding over their own sprawling political operation. That remarkable operation, in turn, has taken over many of the traditional functions of the Republican Party, operating as a kind of shadow party, a machine for converting economic resources into political power.284

In retrospect, it seems almost inevitable that these ideological revolutionaries would pursue a strategy of making claims on the Constitution in court. The idea that courts and the Constitution can help protect private property from the predations of the voting public was hardly invented by James M. Buchanan. These ideas were among the conflicting lines of argument present at the birth of the republic. Daniel Webster and John Marshall did their part to burnish them; they had their heyday in the constitutional political economy of the Lochner era.285 It is true that liberals reoriented themselves mid-century to defend the federal courts, while conservatives made a corresponding move to oppose the perceived excesses of liberal justices. Yet, we know that over the long arc of American history, the more common institutional configuration has been the opposite. In conflicts between the many and the propertied few, it is completely unsurprising that most of the time, the democratic representatives of the many have squared off against the legal arguments of the few. It is the courts, after all, who have the power to build a political economy less democratic than the one the people’s representatives choose. (Think here of Citizens United.) Courts can also shape the ground rules underneath the allocation of power in representative politics.

Thus, in the 1970s and 1980s, the same conservative billionaires who embarked on the institution-building spree of those decades also grasped the importance of constitutional political economy. They looked for ways to build a lattice of lawyers, law professors, and ultimately judges, who could rebuild on new foundations the old claims of Lochnerian constitutional political economy. The new neoliberal constitutional political economy arguments of the late twentieth century did not rely, as their predecessors had a century before, on substantive due process or natural rights. Instead, as the political scientist Steven Teles explains in his history of the conservative legal movement of the late twentieth century, the key wedge for prying open the postwar liberal legal and constitutional order was by way of introducing the power and prestige of “economics” into the legal academy.286

Elite law schools welcomed money from large conservative foundations such as the Scaife and Olin Foundations to establish programs in law and economics, in part because law and economics is not inherently conservative. It offered some genuinely useful new tools for legal analysis that could be deployed in the service of a variety of values and goals.287 But the donors understood what they were getting for their money. They were terraforming the legal academy and elite legal thought—where neoliberal political-economic ideas had hitherto been thoroughly alien—into vastly more hospitable terrains for these ideas.

Aaron Director, a pioneer in law and economics at the University of Chicago Law School, was one of the original participants in Hayek’s Mont Pelerin Society (and intervened with the University of Chicago Press to publish Hayek’s The Road to Serfdom, a wildly successful intervention to save a book that would go on to sell hundreds of thousands of copies). Director’s ideas, developed by younger colleagues like Robert Bork and Richard Posner, helped achieve the first great victory of the law and economics movement: completing the transformation of antitrust law from a constitutional restraint on oligarchy to a legal framework that, as Bork put it in a seminal article, “can be legitimately interpreted only according to the canons of consumer welfare.”288

Antitrust provided the perfect starting point. Because it involves the analysis of complex economic phenomena, courts and enforcement agencies have a felt need for economic expertise, making law and economics a natural tool kit. In the post-Brown world, there was little resistance to the idea that antitrust was fundamentally economic, aimed at safeguarding the prices consumers pay, rather than an intervention in our constitutional political economy, aimed at thwarting oligarchy.289 Over time, the legal academy assimilated law and economics. Its methodological tools proved useful to liberals as well as neoliberals. But in the long run, to advance a neoliberal vision of constitutional political economy, advocates needed something more powerful than academic credentials and expertise. They needed a movement linked to a political party.

That is why the single most important investment in constitutional political economy that these same ideologically motivated foundations made was undoubtedly their investment in underwriting the recently formed Federalist Society. The group began as a home for disaffected, conservative students at elite law schools, but quickly expanded, with foundation help, into a wide network of thousands (now tens of thousands) of lawyers and judges.290 Almost as soon as it began, the Federalist Society helped hone the accuracy of the Reagan administration’s efforts to select an army of conservative lawyers to staff the executive branch and the federal judiciary.291 The group also turbocharged a new generation of libertarian-conservative public-interest litigation firms—the Center for Individual Rights and the Institute for Justice—by giving these public-interest organizations a way to locate like-minded private lawyers at corporate firms to assist them pro bono.292

By the mid-1980s, Reagan’s attorney general, Ed Meese, was beginning to turn the Justice Department’s attention to long-term questions of strategy and tactics for “nudging our institutions of government toward greater constitutional fidelity” to the principle of preserving “economic liberty and private property.”293 As Solicitor General Charles Fried recalled, “Meese and his young advisers—many drawn from the ranks of the then-fledgling Federalist Societies and often devotees of the extreme libertarian views of Chicago law professor Richard Epstein—had a specific, aggressive, and, it seemed to me, quite radical project in mind: to use the Takings Clause of the Fifth Amendment as a severe brake upon federal and state regulation of business and property.”294

The project extended well beyond the Takings Clause. Recognizing that “substantive due process on behalf of economic liberty has to some extent fallen out of favor” and wary of accusations of “Lochnerizing,”295 lawyers within the Office of Legal Policy produced a lengthy roadmap for how constitutional doctrine might be remade. The aim was to “shield[] individual economic liberties from government assault.”296 The report imagined a jurisprudence reinvigorating the Contracts Clause as a sword against state laws such as the debtor protections the Court upheld in 1934 in Blaisdell.297 The report singled out that case as “one of the most explicitly unprincipled Constitutional decisions ever rendered by the Court.”298

As history has unfolded since the 1980s, the direct constitutional attack that Ed Meese and his young Federalist Society–affiliated advisers imagined has not yet become constitutional law, although recent Takings Clause jurisprudence is veering in that direction.299 But so far, neoliberal constitutional political economy has made its most important inroads in other areas of constitutional doctrine. For instance, as Chapter 9 will discuss, the First Amendment has been hammered into an effective sword for slashing legislative efforts, old and new, to shape economic and political life in more democratic and less oligarchic ways. On the near horizon are plans to use judge-made separation-of-powers doctrine to destroy major parts of the administrative state that Progressives and New Dealers built.

The advocates of these major changes to the country’s political economy have already achieved a great deal, and may soon achieve more, for one main reason: the relatively tight connection between the elite legal understandings forged within their movement and the broader political coalition of the contemporary Republican Party. To a great extent, the Federalist Society stands for full-spectrum conservative constitutional politics, which offers something to each major constituency of the current Republican Party coalition.

Abortion, gay rights, and Christian religious liberty claims may appeal to some, while cutting back on affirmative action programs and voting rights enforcement may appeal to others. However, for many of the wealthiest and most important supporters of the coalition, including Charles Koch and his late brother David Koch, the central constitutional and legal questions are questions of constitutional political economy—or as they would frame them, questions of economic liberty—in the many contexts where the logic of the market conflicts with the logic of democracy.

As we write these words, we have just witnessed four years of the presidency of Donald Trump, a man who identified himself as a populist and who featured a large portrait of Andrew Jackson in the Oval Office.300 His presidency was the apotheosis of a long and successful effort by the Republican Party to convince large numbers of Americans that the real oligarchy to be concerned about is not the latter-day robber barons who are transforming American economic and political life, but rather, some combination of groups such as celebrities, journalists, academics, Black athletes, and so on, who espouse liberal views on questions of race, religion, and gender.301

This radical refashioning of the anti-oligarchy concept has enabled a self-proclaimed populist to help build a Supreme Court that, on questions of political economy, continues to inch closer to the Courts built from the elite corporate bar of the first Gilded Age.302 President Trump’s Supreme Court appointees—three Justices vetted by the Federalist Society’s Leonard Leo, two of them scions of elite Washington, D.C., Republican families—will do nothing to reverse this trend and may do much to advance it. Reinvigorating the democracy-of-opportunity tradition will require not just new and better arguments in the courts, but a different form of constitutional politics.
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BUILDING A DEMOCRACY OF OPPORTUNITY TODAY



Reinventing the Anti-Oligarchy Tradition

American liberals and progressives are now living in an antiquated, inherited constitutional world. According to the axioms of this inherited world, the Constitution is separate from politics, constraining politics, setting the boundaries of politics. It is the object of interpretation by courts, with a decidedly limited role for other interpreters. Legislatures retain the power to help fill in certain blanks the Court leaves open—say, the precise reach of Section 5 of the Fourteenth Amendment—although lately, even these openings have narrowed. When popular movements such as the LGBTQ rights movement make constitutional claims, according to these axioms, they do so for the purpose of influencing courts.

Past generations of progressive reformers operated under a different set of constitutional axioms. In their view, constitutional obligations impelled the legislature to act. The elected branches could and often did challenge the Court’s interpretation of the Constitution through politics, especially in cases of profound disagreement about the trajectory of the nation’s political economy. By the mid-twentieth century, as Chapter 8 showed, those older ideas were beginning to seem archaic, even paradoxical. That is how they have felt for over half a century. During that time, liberals have come to assume that the Constitution has little to say about economic matters—and that this has been so since an imagined settlement of 1937.

These inherited axioms and assumptions fit snugly together with a different idea inherited from the liberals of the second half of the twentieth century: the supposedly sharp boundary between politics and economics. According to this idea, the most important economic questions are best left to experts, such as the professional economists who run the Federal Reserve. Such expert choices about how to manipulate the great levers of macroeconomic policy should be informed by economic science and insulated from politics. On this inherited view, the job of government in economic life is important but limited: regulate externalities, address market failures, and impose carefully calibrated taxes and forms of redistribution where they least damage the economy. On this view, it is not the job of government to shape the nation’s political economy in any fundamental way.

In other words, among liberals in the second half of the twentieth century, economics supplanted political economy. Liberals unlearned the political economy arguments of their progressive forebears and learned to frame that subject matter in terms of questions of economic policy, to be debated on the technocratic merits. The job of the sober, moderate liberal became to bend political leaders toward enacting and implementing the policies preferred by liberal technocrats. Liberals lost, among many other things, their forebears’ understanding that economic policies function as inputs to politics, distributing social and political power and helping to define the political-economic landscape that drives future politics and moves the boundaries of what is possible in politics.1

These inherited ideas can be summed up in two phrases: the autonomy of economics from politics, and the autonomy of constitutional law from politics. For liberals in the second half of the twentieth century, these ideas fit together well. Both took matters that had once been at the center of progressive politics and moved those matters outside the political frame, into specialized expert spheres ruled by judges or by economists, with a much more passive and limited role for the people and those they elect. Today, both these inherited ideas feel exceedingly familiar, even anodyne. But each has become the object of renewed challenge from the left—and for good reason.

Consider the fight over Obamacare in the decade since the law’s enactment. This is fundamentally a fight about constitutional political economy. Obamacare (the Affordable Care Act) was the most important legislative effort of the early twenty-first century to shore up the shaky foundations of the American middle class. But according to the inherited axioms that frame the mainstream liberal view, that point is hardly even relevant to the constitutional debate. Bolstering the middle class is one of many legitimate legislative ends Congress might pursue. The constitutional debate about Obamacare runs along various tracks, all of them disconnected from the political-economic purposes of the statute and instead consumed with court-centered questions about whether Congress, in pursuit of whatever legitimate ends, has transgressed some court-made limit on its powers. Indeed, even to most of its defenders, in constitutional terms, the statute was simply a permissible means to a legitimate goal. Obamacare might be morally important, on this view, even morally necessary, but enacting it was no more constitutionally compelled than launching a mission to Mars.

It would be one thing if conservatives shared these inherited axioms and assumptions. But they do not. Conservatives never accepted either the autonomy of constitutional law from politics or the autonomy of economics from politics. Instead, like the Jacksonian Democrats or the Reconstruction Republicans before them, the modern legal and ideological core of the Republican Party aims self-consciously to alter the nation’s political economy through constitutional advocacy. Conservatives have appreciated the constitutional political economy of many ostensibly economic fights—especially those concerning organized labor—where liberals, in general, have not. Conservatives have also understood far better than liberals that the membrane between movement politics and constitutional argument in court is thin and permeable.2 They have methodically placed movement judges on the courts and watched them embrace the novel political-economy arguments conservatives advanced outside the courts.

The constitutional fight over Obamacare brought this dynamic into sharp relief. According to the core beliefs of the modern conservative legal movement, the underlying problem with Obamacare is simple: it is a large and novel form of social insurance. Like Medicare before it, Obamacare threatens certain foundational commitments—in favor of economic individualism, against social insurance and solidaristic thinking—that lie very close to the heart of a neo-Lochnerian vision of political economy. This view of the underlying constitutional political economy of Obamacare impelled a variety of novel legal moves in seemingly distant doctrinal domains—commerce, federalism, statutory interpretation, and the law of severability3—to find some legal means to thwart the threat.

Because of their inherited late twentieth-century axioms and assumptions, liberals have tended to believe that this is not how constitutional politics is supposed to work—and certainly not how social and economic policy is supposed to be made. Liberals’ sense of unfairness here is genuine and understandable, given the axioms they have inherited. But the consternation is somewhat misplaced. This is how constitutional politics always works.4 And this is part of how our political economy has always been made and remade, and how it can be remade again.

As America plunges deeper into a second Gilded Age, liberals’ inherited assumptions and axioms about economics, politics, and constitutional law are beginning to dissolve. It is no longer tenable for liberals to presume, as they did in the late twentieth century, that the economy will largely police itself, with government fixing certain problems at the margins. Just as in the last Gilded Age, elites who command immense concentrations of economic power have gained obvious forms of political power at the expense of ordinary Americans. Meanwhile, it has become obvious that the United States does not have a Court that sits separate from politics, constraining politics, setting the boundaries of politics. Instead, we have a Court that is openly engaged in a branch-transcending struggle in partisan constitutional politics. The vision of political economy at the core of that struggle is now squarely in view, just as it was a century ago.

These changes are so wrenching that they have led some liberals and progressives to yearn for a mythic liberal constitutional golden age. Confronting the collapse of the old liberal axioms, some present-day progressives advocate thoughtful and well-meaning reforms aimed at restoring some of those axioms. In particular, some hope to restore an imagined past in which the Supreme Court was a nonpartisan body, sitting outside of politics and setting the boundaries of politics.5

Court reform legislation in the name of nonpartisanship seems a tidy solution to the looming constitutional confrontations over rival substantive visions of our social and economic future. But it is the wrong answer to the present challenge. The goal of nonpartisanship bypasses the most important part: persuading the American people of the substantive case against the constitutional politics and vision that animate the Court’s present majority, along with its patrons and allies outside the courts. Making the substantive case for a rival constitutional political economy is what reform-minded lawmakers, activists, and intellectuals did in the past—Republicans during Reconstruction, Democrats during the New Deal—before taking up the idea of curbing a reactionary Court. This remains the only sound course today. Prescriptions for reform should flow from, and should be shaped by, a substantive view of what is wrong with the present Court’s constitutional politics.

The Court is always engaged in constitutional politics. That is part of its role. The question is whether the Court’s constitutional politics have strayed too far from the constitutional politics of the elected branches and the American people—and if so, what can be done to push the Court back into line.


CONSTITUTIONAL POLITICS, THE AMERICAN WAY

The project of this book is to help readers imagine a different constitutional political economy and a different way of fighting about constitutional political economy. Both, we think, are likely to emerge from the wreckage of the postwar twentieth-century liberal constitutional and political-economic order. The history of constitutional conflict that you read about in the first two-thirds of this book shows that the assumptions and axioms inherited by modern liberals are not permanent or necessary features of the American constitutional order. They are not even especially enduring.

Instead, they are products of the constitutional politics of a specific time and place: American liberalism in the second half of the twentieth century. From their inception, they had some evident flaws—not least the fact that, despite a sort of simulacrum of a “settlement” imagined by many liberals, these axioms were never actually accepted by postwar liberalism’s conservative opponents. Today the flaws are more glaring. These familiar axioms and assumptions seem nothing like a plausible description of either America’s political economy or our constitutional order. What can take their place?

The point of this chapter is to imagine answers to this question. We make no attempt to outline a comprehensive agenda of answers, but offer a few illustrative ones. The first section discusses how progressives can contest the “weaponized” First Amendment in both campaign finance law and labor law and put constitutional political economy to work as they set about reinventing those fields. The second section explores what would happen if we situated racial inclusion, once again, in the democracy-of-opportunity tradition. When racial inclusion is brought back together with political economy, the constitutional lens widens to include not only fields such as antidiscrimination law and voting rights, but also mass incarceration; health care; public investment in social insurance and job creation; and wealth inequality and the possibility of a wealth tax. These are statutory domains, and we argue that constitutional political economy plays an essential role both in framing statutes and in statutory interpretation. The third section explores the implications of reviving the democracy-of-opportunity tradition for what is now viewed largely as economic policy: antitrust, corporate law, banking and monetary policy, and proposals for a universal basic income. Our coda returns to the question of party constitutionalism. We ask what it would mean to make the democracy-of-opportunity tradition (once again) a partisan cause.

Our answers in all these areas look to the future, in significant part, by drawing on America’s past. We think that approach is inevitable when making constitutional claims and arguments. It is central to the American constitutional tradition to bring the past constantly to bear on the present, as we try to build a future constitutional order that Americans can recognize as authentically ours.

We also think there is another, deeper reason why the future of progressive constitutional political economy will draw on its past. Advocates of the democracy-of-opportunity tradition we have described in this book have advanced arguments that are many and various. We hardly endorse all of them, but in their main outlines, they are powerfully persuasive. The problem of oligarchy is not new, nor is the danger of losing the American middle class and becoming a nation of haves and have-nots. Nor, finally, is the problem of racial exclusion and other group-based exclusion a new one in American history. Quite the contrary! The intertwined and mutually reinforcing nature of these problems is also not new. The core arguments of the democracy-of-opportunity tradition speak to this combination of problems in ways that are indigenous to American constitutionalism. However, these arguments cannot get off the ground within the postwar liberal axioms and assumptions with which this chapter began.

Americans need to expand their present cramped view of what kind of constitutional politics is possible in this country. Americans need to recover an older set of understandings of how constitutional politics works. For the first two-thirds of American history—and the first two-thirds of this book, from the founding through the New Deal—all sides in our main constitutional conflicts saw the Constitution as not merely a force outside politics, constraining politics. It was also the engine of a democratic constitutional politics.

Political economy was a large part of the subject matter of this constitutional politics. Generations of reformers held that the Constitution required legislatures to act to restrain oligarchies that undermined American democracy, and to preserve a robust middle class broad enough for all. They thought the Constitution demanded, not just permitted, laws attacking racial exclusion—and that the fate of those laws was inextricably linked with the trajectory of the nation’s political-economic development. The advocates of these arguments often made them in the teeth of hostile courts determined to impose on Americans a very different and far less democratic political economy, one in which Court-made constitutional doctrine protects the economic power of elites against democratic encroachment.

Advocates of the democracy of opportunity won some stunning victories. By the middle of the twentieth century, a number of those victories helped build the mid-twentieth-century white middle class. Ironically, the very success of the legislatively driven constitutional political economy of the New Deal helped make it possible for liberals in affluent, mid-century America to forget the constitutional fights of the first Gilded Age. It led liberals to invent the axioms of constitutional politics whose inadequacies have now become so clear. On the other hand, conservatives never forgot. They did not mourn; they organized. More and more, we now live in the constitutional political economy that they have built.

In the first decades of the twenty-first century, these long-standing conservative efforts at constitutional change and retrenchment have become open and explicit and are achieving highly visible successes. This has an unintended, welcome consequence: to awaken the rest of America to the possibility of new forms of constitutional politics (which really are not new, but feel new to modern liberals). If Americans can once more see and understand the vision of constitutional political economy that is being imposed by undemocratic courts, it will become possible to run campaigns on, and elect leaders who strongly advocate, a rival, egalitarian constitutional political economy that aims to restore a democracy of opportunity.

Such future leaders will need to challenge not only their opponents holding political office but also, when necessary, their opponents on the bench. We are beginning to see Democratic lawmakers and progressive activists do this, as they demand structural reforms of the courts and link these demands with accounts of the constitutional politics driving right-wing judicial activism.6 It is almost inconceivable that we will not see future rounds of constitutional conflict that reprise core elements of the battles between FDR and his opponents, including those who sat on the Supreme Court.

Modern-day progressives can win those battles. Winning them begins with understanding that the Justices are not umpires. They are, as often as not, specialized players on the opposing team. They are constrained in various respects by important norms of the judicial role and of the legal profession. They are not simply politicians in robes. Sometimes those legal and judicial norms can be usefully leveraged to drive critical wedges between the Justices and their political allies outside the Court, or between different Justices inside the court. But this does not make the judges umpires. In American constitutional politics, the only real umpires are the American people. In the end, it is up to them to judge whether and when the Court is out of bounds.



CONSTITUTIONAL ARGUMENTS IN THE FACE OF HOSTILE COURTS

Some liberals sympathetic to the broad project of this book may nonetheless worry that it is a mistake to “constitutionalize” political questions, especially questions of political economy, either in general or especially at this moment, in the face of hostile, conservative, activist courts. As we discussed at the start of this book, that worry is misplaced. Political economy has always been central to constitutional politics. Today that is especially so. The conservative opponents of the New Deal never agreed to any “settlement,” and their descendants are busily advancing constitutional and statutory-but-really-constitutional objections to many of the central pillars of progressive and liberal governance, from social insurance and labor rights to racial and gender inclusion and even the administrative state itself. To respond to these arguments, liberals and progressives need to make better arguments. The alternative liberal strategy of deemphasizing the Constitution—hoping that the courts will just leave their legislative program alone and that any constitutional objections made in court will stay in court, rather than shaping the terms of political debate—is profoundly wrongheaded.

However, progressives should not aim to reproduce, in mirror image, the conservative approach to constitutional political economy. Progressives are differently situated, with different aims that call for different means.

There are three distinct ways that arguments about constitutional political economy can operate in relation to a piece of legislation: as a sword, as a shield, and as a guide.7 Today’s conservatives, like their forebears in the Lochner era, wield their vision of constitutional political economy primarily as a sword: it drives and motivates their constitutional arguments for striking down legislation. To return to our first example, neo-Lochnerian constitutional political economy demands that some way be found to strike down Obamacare, simply because of the kind of program that Obamacare is and the direction in which it moves the nation’s political economy. Outside the courts, this view found its strongest expression in the broccoli argument: that it is as wrong for the government to require individuals to purchase health insurance as it would be for the government to force individuals to buy (or perhaps even eat) broccoli. In court, of course, opponents of Obamacare claimed the statute violated the Constitution because it violated a variety of judge-made constitutional doctrines about the Commerce Clause and federalism. You go to court with the tools of constitutional doctrine and legal argument, not evocative libertarian imagery about a particular vision of political economy. But the broccoli argument was never as far in the background as a doctrinal sort of lawyer might expect. One of the Justices raised it at oral argument, and in the end, it appeared in three of the four opinions in the case.8

For progressives, now and in the future, the primary role of constitutional political economy arguments is not to invalidate legislation but instead to motivate and defend it—that is, to use constitutional political economy as a shield. This shield can defend legislation that does essential constitutional work from various forms of constitutional attack, both in politics and in court. This means doing more than just arguing, for instance, that campaign finance regulations are permissible under existing First Amendment doctrine. Conservatives will simply change that doctrine to eviscerate campaign finance regulations that violate their vision of constitutional political economy. Instead, progressives must argue that these laws do essential constitutional work. They help preserve the democracy contemplated by the Constitution and prevent it from sliding into oligarchy.

Finally, constitutional political economy arguments can function as an interpretive guide: not as an argument for preserving legislation or striking it down, but as an argument for how to interpret legislation. Where legislation does constitutionally necessary work, judges ought to put great weight on interpreting that legislation in ways that allow that work to be accomplished.9

Today, as at the dawn of the New Deal, progressives face a hostile Supreme Court majority that is very unlikely to accept arguments in the democracy-of-opportunity tradition. In court, such arguments are likely to be far more relevant to dissenters. That could be true for some time. Such arguments serve a useful function in dissent. As we have seen many times in this book, the membrane between constitutional adjudication and constitutional politics is highly porous. As swiftly as the broccoli trope found its way into judicial discourse, an effective dissent can send arguments the opposite way, providing energy and legitimacy to a constitutional politics bluntly opposed to that of the majority. We saw the early twentieth-century labor movement draw on Holmes’s and Brandeis’s dissents to build their arguments, when the movement defied antistrike decrees and lobbied for legislative repeal of the judge-made law of labor injunctions. We heard FDR invoke judicial dissents as he called on the American people to decide for themselves the great constitutional political-economic questions of the day. In the end, it is outside the courts that we expect our arguments will make the most difference.

Making arguments in the democracy-of-opportunity tradition does not require inventing novel constitutional doctrines or using any particular magic words. It requires acknowledging the continuity between the Constitution and the political economy on which it rests. That continuity has been there for all of American history; many of our progressive forebears built their arguments on it. Right now, the same continuity is turbocharging a host of conservative claims.

In moments of conflict like the ones on the near horizon, it is helpful and clarifying to reestablish the following proposition: Both the elected branches and the courts can legitimately engage in constitutional politics. In most of the past eras of constitutional conflict we have described in this book, that proposition was obvious. For the reasons we discussed in Chapters 7 and 8, it is now less so.10 As a practical matter, when courts use constitutional law to advance a vision of constitutional political economy that a great majority of the people and their representatives do not share, the elected branches have a variety of potential responses.

The Federalists and the Reconstruction Republicans employed what is perhaps the simplest tactic: changing the size of the Court in order to shape the Court’s composition—in particular, to prevent the wrong president from appointing Justices, when those Justices would thwart these parties’ core constitutional projects. The Reconstruction Republicans succeeded. They knew President Andrew Johnson would appoint Justices who were hostile to the constitutional project of remaking the South’s political economy through Reconstruction. By shrinking the Court from ten Justices to six, they blocked Johnson from making any appointments. Once President Ulysses S. Grant, our most pro-Reconstruction president, was safely inaugurated, they raised the number of Justices to nine, and Grant ultimately appointed four.

That was the main precedent for Franklin Roosevelt when he framed the message of his 1936 campaign as a challenge to both the “economic royalists” and the constitutional ideas animating the Supreme Court. FDR argued that the Court’s conservative vision of constitutional political economy, which threatened to strangle the New Deal, was a “new despotism wrapped … in the robes of legal sanction.”11 His most famous tactical move, in the wake of his sweeping electoral triumph—his threat to pack the Court with new Justices—is remembered today as a failure. Court-packing split Roosevelt’s party, never had the votes to pass the Senate, and hurt the president politically. But in strategic terms, Roosevelt’s overall political campaign against the Court, from the arguments in the 1936 campaign through the court-packing plan, was a success in the way that matters most: The Supreme Court did not strike down a single New Deal statute after 1937. Instead, the Court acquiesced to a new constitutional vision of national power, vested in Congress, to regulate the national economy.

Should a future White House and Congress with a strong reform mandate find themselves locked in conflict with a hostile Court, and inclined to alter the size of the Court, the Reconstruction and New Deal precedents will be surpassingly important. It is essential to understand the constitutional political economy claims at their core. As we write these words, some Democrats outraged by Republicans’ recent ruptures of institutional norms in the judicial nomination process have proposed “court-packing” essentially as a tit-for-tat response, restoring a balance that Republican constitutional hardball upended. That idea is fair enough as far as it goes. But to convince a broad, reform-minded American public of the need for such dramatic measures, political leaders must offer arguments about constitutional substance, not just righting partisan wrongs.

This is why it is important to understand the substance of past fights about court-packing. On the last two occasions when Congress took up the idea of changing the Court’s size, once under Republican leadership and once under Democratic leadership, it came forward with the same argument: A reactionary Court has allied itself with a powerful (but distinctly minoritarian) social and political bloc on the side of oligarchy and racial and class domination. What the Joint Committee on Reconstruction dubbed the “spirit of oligarchy” was what animated the old Southern Slave Power hell-bent on restoring its dominance, and the Court was its chief ally in the federal government. Likewise, the central political argument for expanding the Court during the New Deal was that the Court had firmly allied itself with what Louis Brandeis called “our financial oligarchy” and FDR our “industrial despots.”

It is time to revive these arguments. The place to challenge the Court is not on the procedural unfairness in how the current Court was constituted, but on the substance of the vision of constitutional political economy the Court is working to impose on the United States. It is true that liberals and progressives remain attached to a politics of defending, deferring to, and trusting the Court.12 But it has become increasingly obvious that this Court does not deserve that trust. Liberal and progressive voters, not to mention the elected officials who listen to them, now need to reorient their thinking toward a politics of challenging a hostile Court.

Threats to change the size of the Court will continue to be part of Congress’s playbook for confronting the Court. But there is much more Congress can do. The Constitution grants the Justices life tenure, but Congress might be able to accomplish certain large-scale structural reforms by statute—for instance, causing individual Justices to rotate into a secondary role after a set term of years so that new Justices may be appointed.13 Of course, the Court may or may not agree with Congress about the constitutionality of such statutory structural reforms. Such statutes—or the threat of them—are best understood not as good-government reforms, but as moves in an interbranch struggle over constitutional meaning. Fights about restructuring the Court are part of that struggle. It is a struggle that Congress and the president can win.

Congress has other possible tactical moves that are more focused on specific substantive areas of disagreement. Congress can strip the federal courts of jurisdiction to hear particular types of challenges to its legislation.14 It can develop subtler tools for effectively delaying rather than eliminating federal court adjudication of such challenges.15 Congress can threaten to do any of these things, up to and including expanding the Court.

Threats, however, must be credible. So, Congress needs an array of tactical options that vary in their political explosiveness, and in their potential to damage the respect Americans have for courts in their other role, as nonpartisan adjudicators of questions of justice. That respect—and that other role—remain important, perhaps especially important to liberals, who still need the Court to stand up for the unpopular minorities and rights claims central to liberalism. Yet it is possible for partisans on the Court to hide behind the public’s respect for courts as they implement their movement’s vision of constitutional political economy. Having a range of realistic tactics rather than just the single, controversial tactic of “court-packing” helps make it possible to calibrate political challenges to courts more carefully.

Consider this one: Congress could make considerably more use of clauses specifying what happens in the event that a court strikes down a particular statutory provision.16 It would be interesting to know, for instance, whether the Justices who struck down the Affordable Care Act’s expansion of Medicaid benefits as too coercive of the states would have stood their ground if the statute had been written to say that if that particular provision fell in court, in its place would appear a nationalized Medicaid, paid for wholly with federal dollars and not involving the states.

The purpose of this kind of trigger provision is to confront the objecting Justices with a choice that could leave them politically exposed. They might, of course, invent novel doctrines to strike down the backup national program as well. But because especially strong precedents support the constitutionality of such a national program, such novel inventions on the Justices’ part would further strain norms of legal reasoning and judicial craft, thereby exposing the Justices’ actions as nakedly political. Some Justices might well get off the train before that point, splitting with their political allies on and off the Court.

Or perhaps the majority would hold. That would hardly be the end of the matter. Strategies of political confrontation with the courts are only partly about changing outcomes in court. They are part of a complex and iterative contest over constitutional meaning that today takes place largely between the two major political parties—in the elected branches and in the courts. That is why we see arguments regularly jump across the ostensible gap separating politics from judging, in both directions. The American people are both the audience for this larger contest and its only referee.




Repairing the First Amendment to Rebuild Countervailing Power

As was the case a century ago, those who wish to impose a neo-Lochnerian political economy on the United States have found the federal courts to be a more congenial venue than any elected branch of government. A century ago, defending so-called economic liberties in court primarily involved constitutional claims about the Fourteenth Amendment. Today the battle revolves around the First Amendment. This is not your grandfather’s First Amendment, which justly earned a special place at the center of the twentieth-century liberal constitutional pantheon by underwriting new constitutional protections for actual political speech—often deeply unpopular speech, often in wartime.17 Instead, it is the weaponized First Amendment, to use Justice Kagan’s memorable term: As she saw it, her conservative colleagues were “weaponizing the First Amendment, in a way that unleashes judges, now and in the future, to intervene in economic and regulatory policy.”18

The real problem is not judges intervening in economic and regulatory policy. These new First Amendment interventions have a more specific character, highly reminiscent of the political economy of the Gilded Age. They all implement a neo-Lochnerian vision of political economy. It is too simple to refer to this vision as “libertarian.” That word tends to paper over the gaps between the First Amendment claims advanced by civil libertarians in the twentieth century and the newer, antidemocratic, anti-egalitarian vision of political economy that animates the weaponized First Amendment today.

The two areas where the weaponized First Amendment has so far wreaked the most havoc have been campaign finance and labor law. In both, the key jurisprudential move is the same: to confer special constitutional status on certain carefully chosen types of claims of individual right—claims that explode progressive regulatory regimes whose purpose and effect was to make economic and political power less concentrated and less unequal. In campaign finance law, the key claimants have been wealthy political spenders and donors who wish to use the First Amendment to unravel campaign finance laws. In labor law, the claimants have (at least nominally) been workers who want the First Amendment to excuse them from paying dues or fees to the unions who represent them, torpedoing those unions’ financial base.19

The core idea of the twentieth-century First Amendment was protecting dissenting speakers’ unpopular speech. This helped secure one of the foundations of liberal democracy. For a time, prevailing ideas of the First Amendment also protected workers’ freedoms of communicative and collective action, promoting efforts to diminish the inequalities of power between labor and capital. The thrust of the new weaponized First Amendment is instead to attack egalitarian forms of democratic self-government—the labor unions workers elect, the campaign finance regimes elected representatives enact—and in that way, to weaken or destroy sources of countervailing power against oligarchy.20

For conservatives on the federal bench with neo-Lochnerian sympathies, there is plenty of continuity between the old First Amendment and the new, weaponized one. For them, legal frameworks that establish egalitarian baselines in labor law or campaign finance are not safeguards of democracy, but instead are most likely vehicles for, as one critical commentary puts it, “the self-perpetuating rule of a bureaucratic state acting on behalf of well-organized or ideologically sympathetic interest groups.”21 This is Hayek reborn as First Amendment doctrine. In this view, oligarchy and democracy do not matter. It is irrelevant whether there are private accumulations of oligarchic power. It is irrelevant whether there are sources of countervailing power that enable ordinary citizens to fight back against oligarchy. All that matters is the reach of the bureaucratic state.

In this respect, the claims of the weaponized First Amendment are recognizably “libertarian”: Their starting premise is that the only relevant constitutional actors are one individual standing against a hostile government. Court-made First Amendment doctrine tends to facilitate this narrow focus by keeping our attention on the “speech” claims of one individual, pitted against the regulatory goals of the state.

The key to understanding what is wrong with the weaponized First Amendment, in constitutional terms, is to bring democracy back into the picture. That means bringing other people into the frame, beyond the lone plaintiff and the state. Specifically, it means seeing “the many”: the numerous not-rich people whose power, in politics and in economic life, depends on building egalitarian forms of collective self-government as a bulwark against oligarchy. Building and preserving those forms of self-government is at the heart of the constitutional project of the democracy-of-opportunity tradition.


CAMPAIGN FINANCE AND REPUBLICAN GOVERNMENT

When in 1912 the Populists and Progressives of Montana enacted their Corrupt Practices Act—a campaign finance law that, among other things, prohibited corporate expenditures in elections—they understood their project as a “fight to preserve to the people of Montana the right of self-government.”22 A single company had so “clearly dominated the Montana economy and political order” that it had “convert[ed] the state government into a political instrument” serving the interests of absentee stockholders rather than the people of Montana.23 These lawmakers correctly understood their project as not merely constitutionally permitted, but constitutionally required. A republican government, they saw, was one controlled by the people, rather than by monied interests through corrupt campaign contributions, expenditures, and outright bribes. The key constitutional actor in this story was the Montana legislature, acting on behalf of the people to defend a republican political-economic order.

A century later and a world away, when the Supreme Court shredded that 1912 Montana statute in its First Amendment buzzsaw, there was no mention of this constitutional actor or its central argument that legislation like the Corrupt Practices Act was constitutionally compelled.24 Instead, there was the new logic of the weaponized First Amendment, as articulated by the twenty-first-century Court in a series of linked cases striking down campaign finance laws. These cases are not comprehensible in terms of the core logic of the old First Amendment, which aimed, in its most famous distillation, for “uninhibited, robust, and wide open” public debate.25 Instead, in a run of cases beginning in 2008, a 5–4 conservative majority targeted a series of campaign finance laws because those laws aimed, in the five Justices’ view, to “level the playing field” or “equalize” the power of different actors in the political sphere.26

That leveling or equalizing is now what the weaponized First Amendment forbids, rather than anything to do with prohibiting or limiting speech. What gets a law struck down, in this upside-down doctrinal universe, is when that law intervenes in our political economy in a way that inhibits the conversion of economic power into political power. In two important cases, the 5–4 conservative majority struck down a “millionaire’s amendment” that allowed federal congressional candidates to raise extra money when faced with a rich self-funded opponent, and then a similar Arizona law that gave extra public matching funds to candidates who faced especially well-financed opposition.27 What is so stark about these cases is that, as Justice Kagan noted in dissent, these laws “do[] not restrict any person’s ability to speak,” but instead, by their express terms, “create[] more speech.”28 Still, even without blocking any speech, such laws do indirectly create a disincentive for wealthy candidates and independent groups to spend their money in political ways, thereby making it somewhat trickier and less efficient for them to convert their economic might into political power. That is the point of the laws; it is how they inhibit oligarchy; and it is why the Court struck them down.29

In 2010, in the most famous of this line of cases, Citizens United v. FEC, the same 5–4 majority held that Congress could not bar corporations from spending their treasuries on political advertising.30 American law had long drawn a line between corporations themselves, whose political activities were restricted, and political action committees (PACs), which are often affiliated with a corporation but are legally separate, and funded by the corporation’s individual executives and other human supporters. The point of that distinction, as the Court articulated it in 1990, was to “ensure[] that expenditures reflect actual public support for the political ideas” rather than only “the unique state-conferred corporate structure that facilitates the amassing of large treasuries.”31 Wealthy corporate executives are human members of the polity, choosing to spend their own money. To that extent, their actions fall somewhere within the ambit of government by the people—republican government—in a way that direct corporate political spending does not. In Citizens United, the majority swept that distinction away. If corporations want to spend money to speak about politics, Justice Anthony Kennedy held, “the Government” (capitalization in original) must not “impose restrictions on certain disfavored speakers.”32 Through the lens of the weaponized First Amendment, protecting the power of human citizens to control their politics was a dangerously egalitarian effort to suppress the political speech rights of some of our largest agglomerations of economic power.

After Citizens United, the Montana Supreme Court nonetheless found a way to uphold the Montana Corrupt Practices Act.33 The Supreme Court summarily and unanimously reversed: the statute was basically the same as the one Citizens United struck down. The Montana Supreme Court had seen it differently because, that court held, Montana’s history showed unmistakably that the state had a compelling justification for protecting its “republican form of government” through the act. When the act passed, the state’s republican government was teetering on the brink of collapse: A wealthy out-of-state corporation controlled most of the state’s political system.34 The Montana Supreme Court asked, “[W]hen in the last 99 years did Montana lose the power or interest sufficient to support the statute”?35 The answer to this question is simple: it happened in the early twenty-first century, when five Justices weaponized the First Amendment as a means of advancing a vision of constitutional political economy.

In this vision of constitutional political economy, economic power is freely convertible into political power, and attempts to block this conversion are a new form of forbidden class legislation. Much of what an ordinary person might call “corruption” is reconceived as normal politics and subject to constitutional protection. “Corruption” is redefined so narrowly that it is almost limited to explicit quid pro quo bribery.36 The five-Justice majority in all of these cases is entirely dismissive of alternative, more democratic visions of political economy that would distinguish the actual citizens a politician represents from that politician’s financial backers—so dismissive that they occasionally fail to register the distinction in their own writing, and refer to a campaign contributor as a “constituent.”37

In their dissents in these cases, the four liberal Justices were aware that something deeper was afoot than merely a strained extension of First Amendment doctrine. But what? From the perspective of the axioms with which this chapter began, the problem with these rulings was that the majority was using the Constitution to engage in economic policymaking. The dissents made that familiar point more than once. But something about the sweeping nature of these rulings also led the dissenters to begin to reach back to the democracy-of-opportunity tradition.

Justice Kagan argued in her dissent in the Arizona case that the law the Court struck down actually “promotes the values underlying both the First Amendment and our entire Constitution by enhancing the ‘opportunity for free political discussion to the end that government may be responsive to the will of the people.’ ”38 The internal quote there comes from a preeminent old First Amendment precedent.39 But in the phrase “our entire Constitution” one detects an echo of the older, deeper republican stakes as the Montana legislature might have articulated them in 1912. In a single line in his Citizens United dissent, Justice John Paul Stevens came even closer to the heart of the issue. He wrote: “Our lawmakers have a compelling constitutional basis, if not also a democratic duty, to take measures designed to guard against the potentially deleterious effects of corporate spending.”40 That reference to “democratic duty” is highly unusual today. It evokes a lost world of democratic lawmaking in which lawmakers acknowledged and acted on their duty to build up the countervailing political power of the many—of the democratic majority of the people—as against the wealthy few and their potentially oligarchic agglomerations of economic power.41



THE CONSTITUTIONAL DUTY TO SPEND

The project of rebuilding a constitutional political economy in which there are robust sources of countervailing power against oligarchy, and in which economic power is not so easily and endlessly converted into political power, falls first to legislatures, not courts. And there is a great deal that both Congress and state legislatures can do. As the New Dealers well understood, the Spending Power is just as important—perhaps more important—than any form of direct regulation. Campaign finance is once again an instructive domain to illustrate the point.

After Citizens United, much attention has focused on what avenues of regulation are left open (direct-contribution limits and disclosure requirements, for now). But the most promising approaches to preserving government by the people now lie in direct government expenditure. Give candidates campaign money, and lots of it, without conditions. Then they will have considerably less of a need to kiss the rings of oligarchs.

Both state legislatures and Congress should proceed one of two ways. First, they can give large unconditional sums of campaign money—money that does not require agreeing to any spending limit or other restriction—to any serious candidate for office. Second, arguably even better, they should create public small-donor matching funds, as in New York City, where the city matches small (under about $250) contributions from residents of the city at an 8:1 ratio.42 Donors are free to give more, but only the first $X is matched. The higher the ratio—and, up to a point, the lower the X—the closer the system comes to democratizing campaign finance, by giving ordinary voters the clout to shape who runs for office and who wins.43 H.R. 1, the democracy reform bill that the Democratic House of Representatives passed in 2021, would create a nationwide small-donor match system for congressional elections.44

Democratizing does not mean equalizing. Proposals like this do not give all candidates the same funds or all voters the same influence. What they do is untilt the political economy of running for office, so that appealing to “the many” becomes a more viable pathway to political opportunity, perhaps one nearly as viable as appealing to the rich and powerful. This will shape who even considers running for office as well as who wins.45

Finally, lawmakers can alter the political economy of running for office—and improve the prospects of candidates and movements with poor and working-class constituencies and few wealthy friends—by making it less expensive to run a campaign. Existing Federal Communications Commission rules require broadcasters to offer certain modestly favorable terms for candidates’ political advertising.46 Congress could go much further, adapting this rule to apply to internet platform advertising, and requiring broadcasters and internet platforms to provide a floor of very inexpensive or even free advertising to political candidates. Meanwhile, lawmakers must pursue reforms that facilitate organizing and make voting easier: for instance, universal, automatic voter registration, so that campaigns would need only organize voters to vote, rather than first needing to organize them to register. Congress has the power to require universal automatic voter registration in federal elections through the Elections Clause, and could strongly encourage states to follow suit through spending.47 It could also preempt state laws that criminalize and otherwise make difficult a range of forms of political organizing.48

All of these ideas are realistic, immediate-term legislative actions that are consistent with even the current Court’s judge-made doctrinal Constitution. But we do not propose them here in the spirit of finding paths forward that treat the Court’s Constitution as a constraint. Just the opposite: we expect that there will likely be constitutional challenges to most of these proposals, even though they fit squarely within existing doctrine. Such right-wing challenges will begin with ideas that seem “off the wall,” but will soon be treated as serious grounds for invalidating reforms.49

Without predicting the precise doctrinal form such challenges will take, we can reasonably predict that they will recall the judicial jihad more than a century ago against what were then (derisively) called “labor laws.” Courts invalidated those laws on a wide array of doctrinal grounds.50 The real constitutional issue was that the laws were aimed at shifting the balance of power away from employers and toward workers. Similarly, in campaign finance law, we are already seeing the emergence of doctrine under the weaponized First Amendment in which any effort to make speakers’ or candidates’ or voters’ influence less unequal—whether or not this involves a limit on speech—is presumptively suspect. To meet those arguments, what progressives now and in the future need is not court-centered claims, incomprehensible to the public, about doctrinal tests and stare decisis. Those arguments have their place in court, where norms of judicial craft can provide some leverage. Sometimes they can change the outcome of a case. But to engage in the struggle over constitutional meaning in which conservatives are already deeply engaged, progressives need to press the broader constitutional arguments on the other side.

The best version of those arguments draws deeply on the democracy-of-opportunity tradition. The case is straightforward and begins with constitutional essentials. The American Constitution is the constitution of a republic, not an oligarchy. It can continue to function as such only if Americans prevent would-be oligarchs from accumulating excessive political and economic power. Americans also need to maintain a broad, open, and racially inclusive middle class. To do that, it is necessary to restore the political power of ordinary workers, as represented by labor, as a counterweight to wealth and capital. It is also necessary to build and maintain pathways to political office for those who can win popular support but not the support of wealthy would-be oligarchs. These are not merely constitutionally permissible goals. They are constitutional necessities. Legislators and citizens who hope to halt the slide from a republican form of government into oligarchy need to take these arguments down from the shelf, revise them, and deploy them to help rebuild the democratic foundations of our republic.



LABOR AS COUNTERVAILING POWER

In the twentieth century, New Dealers used legislation to build the political-economic clout of labor as a countervailing power. They did this for reasons of constitutional political economy. President Franklin Roosevelt and his congressional allies argued that constitutional democracy and political self-rule could not exist alongside industrial “despotism.”51 Working Americans had become “industrial slaves.”52 They could regain their economic independence—and the social and political power it imparted—not through individual property-holding, but instead collectively, through the security, voice, and authority that came with unions. Recalling the Jacksonians’ core anti-oligarchy insight, that the laboring “many” needed mass organizations with the clout to counter the wealthy “few,” New Dealers declared that their labor law reforms would come to the republic’s rescue by finally “incorporat[ing] the industrial workers in the polity of the United States” as a “check upon the power of ‘Big Business.’ ”53 Jacksonians had once defended the invention of the mass party as a structural constitutional necessity; New Dealers similarly defended the invention of the industrial union.

Today most legal scholars, when they think of this New Deal moment of constitutional lawmaking, understand it in terms of the expansion of national power through the Commerce Clause. That was part of the story. It was the ground on which a conservative Supreme Court chose to surrender. But at the time, the era’s leading scholar of the Supreme Court, Edward Corwin, who coined the phrase “constitutional revolution,” saw the substance of what was happening quite differently. What made the “constitutional revolution” revolutionary was not a reinterpretation of commerce. It was a vision of constitutional political economy in which some important fundamental rights were by their nature collective, redistributive, enforceable against private actors (industrial employers), and protected through the administrative state. Safeguarding workers’ collective freedoms against private employers’ coercion, Corwin wrote at the time, and guaranteeing “the economic security of the common man” through social insurance, were now “affirmative” governmental obligations. Those were the core of the “revolution.” In the late 1930s and early 1940s, even the Supreme Court took this core meaning on board and began fashioning new constitutional doctrine and new constructions of the antitrust laws to protect what it agreed were “fundamental rights” of a collective and redistributive character.54

Unsurprisingly, for decades, the remnants of this vision have been squarely in the crosshairs of conservative politicians and judges. Starting with the counterrevolution of the late 1940s and continuing through today, the “right-to-work” movement has waged an ongoing campaign of legislation and litigation, funded and supported by corporate executives and employers’ associations as well as wealthy anti-union ideological activists, to destroy the New Deal vision and the politically powerful unions it yielded. This movement has scored many big victories, and the Supreme Court has never been more actively allied with the antilabor movement than it is today.

A consistent aim of this long campaign has been to neuter unions’ political role. Instead of a source of countervailing social and political power against oligarchy, on this view, unions should be entirely private collective bargainers, acting exclusively on behalf of current members in their negotiations with a single employer. This campaign’s first great success, the Taft–Hartley Act of 1947, prohibited so-called secondary boycotts, in which workers act in solidarity to aid fellow workers in a dispute with a different employer.55 Taft–Hartley also prohibited “closed shops” (where an employer agrees to make union membership a condition of employment). This meant that, from then on, there would be nonunion workers in unionized workplaces, who would not pay the usual union dues. But would the nonunion workers have an unfettered right to free ride on everything that the union had bargained for? Taft–Hartley allowed states to say yes, through “right-to-work” laws, which some (mostly Southern) states promptly enacted. Elsewhere, unions often negotiated for “agency fees,” in which those who didn’t join the union would nonetheless pay a fee, reducing the free-riding problem. This raised a new issue: workers who disagreed with a union’s politics, and refused to join for that reason, might now be supporting some of its political speech.

In Abood v. Detroit Board of Education, in 1977, the Court saw a First Amendment problem with this arrangement and drew a careful line. A union could charge agency fees for the costs of collective bargaining, contract administration, and grievances (all of which it was required by law to undertake on behalf of all the workers at the workplace, whether union members or not).56 But it could not use agency fees for political speech. This line, which attempted to separate the private-bargaining function of a union from its political function, would have been entirely unsatisfactory to the architects of the New Deal constitutional revolution. They understood the entire project of unions to be inextricably political—and they initially won the Supreme Court’s agreement on that point. Wages, labor standards, and union efforts to boost them were “not matters of mere local or private concern,” the Court noted in Thornhill v. Alabama in 1940, but part and parcel of how workers were using “the processes of popular government … to shape the destiny of modern industrial society.”57 Later, however, the Court retreated from this position and came to view collective bargaining and union activity as essentially private and economic, not public and political. That was how the Court justified upholding Taft–Hartley’s various limitations on union activity such as boycotts and picketing against First Amendment challenge.58

In 2018, in Janus v. AFSCME, the Court brought the hammer down, overturning Abood and holding that at least in the case of public employers (the private-employer case is still to come), the First Amendment requires that every state be a “right-to-work” state.59 Unions must fully allow nonmembers to free ride, charging them no fees for the services the unions must provide them. The political-economy implications of this ruling were lost on no one. They were why the case was brought.60 The American Federation of State, County, and Municipal Employees (AFSCME) is such a prominent political actor and supporter of the Democratic Party that President Donald Trump summarized the decision in one sentence: “Big loss for the coffers of the Democrats!”61 In that way, the case was part of a much broader conservative political economy project: using constitutional law to weaken groups—especially unions, but also plaintiffs’ lawyers and others—that contribute to the Democratic Party.62

It is striking how frankly Justice Samuel Alito, writing for the five-Justice conservative majority in Janus, assessed the political economy of public-sector unions as part of the basis of his First Amendment decision, as though acknowledging Justice Kagan’s point in dissent that this “weaponized First Amendment” was “unleash[ing] judges … to intervene in economic and regulatory policy.” “Th[e] ascendance of public-sector unions,” Alito wrote, “has been marked by a parallel increase in public spending.” He cited statistics about the growth of state and local government spending over the decades, pension systems underfunded “as a result of generous public-employee retirement packages,” and in general, “the mounting costs of public-employee wages, benefits, and pensions.” On all these points, Alito echoed the public statements of Bruce Rauner, the anti-union Republican governor of Illinois who originally filed the case.63 Alito concluded: “These developments, and the political debate over public spending and debt they have spurred, have given collective-bargaining issues a political valence that Abood did not fully appreciate.”64

This was a conclusion rich with historical irony. Yes, public-sector bargaining, like all collective bargaining, has a political valence as well as an economic one. That truth was central to the purpose of the Wagner Act; it was how the New Deal worked its “constitutional revolution.” Unions are engaged in fights about political economy that are never private in nature. Having successfully convinced themselves that unions’ sole legitimate function is to bargain for the private benefits of their members, union opponents such as Alito have now come full circle: They have discovered that even so-called private benefits have a public, political-economy dimension, and decided that they can pull on that thread to unravel unions’ membership and financial base.

Felix Frankfurter, an architect of the National Labor Relations Act (NLRA), became the Justice with by far the greatest familiarity with American labor laws. He had sought to stop the Court from ever proceeding down the road it chose in cases like Abood, of trying to distinguish unions’ “economic” and “political” functions. Frankfurter pointed out that both the champions and the foes of the Wagner Act had been crystal clear that under the statute, unions would go on doing what they had always strived to do: engage in the industrial arena by bargaining collectively, waging strikes, and representing workers in arbitration; and engage in the political arena in support of candidates and policies that favored unions and workers’ interests. That was the point! The law rested on a core insight of progressive constitutional political economy: In a modern capitalist economy, power relations between labor and capital are such that citizen-workers simply cannot enjoy a constitutionally fair measure of either bargaining power or political clout without protections of the kind Congress attempted to build in the NLRA. As a matter of First Amendment law, Frankfurter argued, the claim of compelled speech flowing from mandatory dues spent on union politicking was far too “fine-spun.”65 Neither members nor dues-paying nonmembers were in any “way subjected to … suppression of their true beliefs or sponsorship of views they do not hold.… No one’s desire or power to speak his mind is checked or curbed. The individual member may express his views in any public or private forum as freely as he could before the union collected his dues.”66

Like Alito and the present Court, Frankfurter rejected the notion that union political advocacy coerced and injured the political liberty of dissenting employees in a way that union bargaining or grievance processing did not. Indeed, Frankfurter observed, “[t]he notion that economic and political concerns are separable is pre-Victorian.… It is not true in life that political protection is irrelevant to, and insulated from, economic interests. It is not true for industry or finance. Neither is it true for labor.”67 But for Frankfurter, as for us, this point cuts just the opposite way that it cuts for Alito. Unions throughout American history have served their members at the bargaining table and by advocating in the legislature for improved working conditions and countless “other social reforms.”68 By constructing dubious First Amendment exemptions from union dues, Frankfurter persuasively argued, the Court was throwing out of whack a carefully constructed congressional project of constitutional political economy. Congress had crafted a system of workplace democracy to bring constitutional precepts to bear on the relations between capital and labor, compelling employers to deal with a union where a majority of workers voted for one, while compelling unions to represent and honor the interests and freedom of expression of all workers, including those who shunned union membership.69

As today’s liberal Justices stare down a far bolder and more sweeping antilabor intervention than Abood, Frankfurter’s insights are nowhere to be found. Kagan’s dissent in Janus focused primarily on the majority’s abuses of First Amendment doctrine and stare decisis. She raised alarms about the majority’s decision to “pick the winning side in what should be—and until now, has been—an energetic policy debate” about right-to-work laws by “turning the First Amendment into a sword, and using it against workaday economic and regulatory policy.”70 But on the substantive questions of political economy at the heart of that energetic debate, which was now taking place inside the Court, Kagan offered only that an agency fee clause might “facilitate peaceful and stable labor relations.”71

What was missing in Janus, even more starkly than in the campaign finance dissents, was any account of the constitutional stakes on the other side. For the Wagner Act’s chief architects, the goal of promoting industrial peace and stability was just one goal among many. The primary objective was to secure the collective freedoms the act enshrined. That would have been the apt constitutional counterweight for Justice Kagan to put on the scale against Alito’s new-model First Amendment. The architects of the Wagner Act saw a constitutional mandate to protect the right to organize, and to build and protect the power of organized labor, as a countervailing institution against economic and political oligarchy.72 As the Populists, Progressives, and the New Dealers each understood, America needs such countervailing institutions. They include but are certainly not limited to unions. Through them, “the many” can organize and gain the social and political power to block rule by the oligarchic few and in that way preserve the democratic foundations of our constitutional order.

For lawyers focused on the action inside the Court, it might not be obvious what the point would be in making such arguments. Such arguments would not have convinced any of the five Justices in the majority in Janus. However, the arguments would have had a function in our public debate about constitutional political economy that includes, yet transcends, the Court. Such arguments would have put the majority’s arguments into sharper relief. They would have sent a clearer signal to the political branches and the American people about what cases like Janus and Arizona Free Enterprise are really about—not speech, but constitutional political economy.



A DUTY TO REBUILD LABOR AND EMPLOYMENT LAW

Today, organized labor is near its nadir. Unions represent less than 10 percent of American workers. Meanwhile, 40 percent of Americans live without any savings, and if they need a job, as most do, they must accept an unequal bargain to stay alive.73 The great majority of unorganized workers say they would like to have a union, if they were not worried about fierce reprisals without redress.74 The NLRA framework, however, has been so hollowed out that it overwhelmingly fails to protect workers’ organizing efforts or any other form of collective action.75 Union attempts to repair the statute have failed in Congress even during moments of Democratic control.76

As we write these words, there are strong indications that this is changing. Democrats truly committed to labor law reform have gained power within the party.77 A new Democratic president has put labor law reform high on his agenda. Not since Harry Truman vetoed Taft–Hartley in 1947 (and was then overridden by the conservative Dixiecrat / Republican coalition in Congress) has the White House spoken about workers’ right to organize the way Joe Biden now does.78 Indeed, the House has just passed a sweeping labor law reform bill, Protecting the Right to Organize Act (the PRO Act), which aims to repeal crucial elements of Taft–Hartley and boost efforts to organize unions.79 Meanwhile, far from Washington, despite the bleak legal landscape that currently prohibits many forms of labor action, we have begun to see workers pursue actions like the flatly illegal—but also surprisingly popular—statewide teachers’ strikes.80

Enacting transformative labor law reform will involve fierce and protracted battles, not only in the Senate, but in the courts—where challenges are inevitable—and in workplaces and in the public sphere. Getting there will require both Democratic majorities committed to such change and considerable labor organizing and action on the ground. As in the 1930s, workers will need to exercise their rights to organize, strike, and act in solidarity in contexts where this is now illegal, in order to back up (and drive home what is at stake in) their demands for recognition of those rights in today’s political economy.81 When they do, unions will face large fines, and workers will face jail time, for defying judicial injunctions against their illegal strikes. They will encounter a barrage of political, legal, and constitutional challenges and objections aimed at lawmakers, courts, and public opinion, as they contend for recognition of their still unsanctioned freedoms.

It is not hard to imagine the constitutional core of the conservative opposition to any such recognition. In Congress and public debate, as well as in court, conservatives will resurrect versions of the old Lochnerian claims that any measures broadly protecting workers’ collective action are violations of the constitutional property rights of employers to be free from class-based coercion. In 2021, the Supreme Court advanced this project in Cedar Point Nursery v. Hassid, in which the Court improbably recast the protection of agricultural workers’ right to organize as a “taking” of their employers’ property.82 The Court held that California’s labor regulation allowing union organizers to go onto farmers’ property to meet with workers at certain times was a taking under the Takings Clause—and not just a regulatory taking but apparently a “per se physical taking”—so that California must pay compensation to the growers. The Court acknowledged the obvious point that many government regulatory actions involve intruding on someone’s property—a search by police, for instance, or the investigation of a nuisance—but found that these “will not amount to takings because they are consistent with longstanding background restrictions on property rights.”83

This “longstanding background restrictions” maneuver is an innovative way of smuggling in and constitutionalizing an imagined Lochnerian common-law baseline that conveniently predates, and thereby somehow excludes, government efforts to protect “the self-organization rights of employees.”84 As the dissent in Cedar Point Nursery pointedly asks: “Do only those exceptions that existed in, say, 1789 count? Should courts apply those privileges as they existed at that time, when there were no union organizers?”85 Apparently so. But against the majority’s effort to enshrine that ancien regime of property rights as a constitutional baseline against labor organizing, the dissent asserts only that state legislators aimed to secure “labor peace” and “may well have believed” that union organizing yields additional public benefits as well.86

This sort of limited, diffident defense, focused mainly on broad legislative power, is not adequate to the challenge at hand. It will not be enough outside the courts, or inside them, to overcome the fusillade of constitutional claims that conservative advocates and judges will launch against any legislative expansion of the right to organize. Building on Janus, they will argue that any effort to repeal Taft–Hartley’s exemption for state right-to-work laws violates the First Amendment rights of dissenting workers.87 They will make creative First Amendment arguments against efforts to restrain employers’ anti-union activity. They will make federalism arguments that Congress lacks the power to upend states’ traditional common law and police-power authority to limit the allowable forms of labor solidarity. Liberals will need more than the old response: that the New Deal settled it, Congress has broad power under the Commerce Power to regulate the national economy, and Congress has exercised that power to promote labor peace.88 This traditional response has been threadbare for some time. As the Court continues to back off from its New Deal precedents, allowing ever-more-explicitly Lochnerian challenges to federal economic policies promoting workers’ economic power, the inadequacies of this response are ever more apparent—both in court and outside the courts.

In the coming constitutional debates, which will take place primarily outside the courts, labor and its allies hold a far stronger hand than this. They can begin by reaching back to the core constitutional political economy arguments that New Dealers made for enacting measures like the NLRA in the first place. Prodded and supported by workers on the streets and in the hearing rooms of Congress, the New Dealers argued that labor law reform was necessary and central to building a modern democracy of opportunity.89 Today, a new version of that case can expose the constitutional stakes of labor law reform for our crumbling democracy, and put that case before legislators, lawyers, and the court of public opinion.90

Even if the NLRA had retained more of its original shape and meaning, the statutory scheme was not going to work indefinitely, without substantial reforms, as our political economy changed. The NLRA was designed for a specific set of political-economic conditions. The statute emerged out of the struggles of factory workers.91 It strongly encourages bargaining at the firm or even the worksite level. This made some sense when so many workers were in plants with tens of thousands of coworkers, but today’s postindustrial workplaces are much more fragmented, even when owned or controlled by large corporations. Fast-food workers are split among thousands of locations. Janitors labor in small groups, at night. Home health care workers, Uber drivers, and Amazon delivery drivers work alone. Many of these low-wage workers do not even fit our aging statutory definitions of who is an “employee” of whom. McDonald’s cooks and cashiers are employed by franchisees, even as McDonald’s itself helps screen applicants and sets workplace standards and even wages. Janitors and home health care workers, delivery drivers and warehouse workers are often employed by subcontractors and temp agencies that have little real power over those workers’ livelihoods. Uber and Lyft drivers are misclassified as independent contractors, not “employees” at all. As a result, none of these workers have bargaining rights against the real parties in interest. Unions face sharp restrictions on their abilities to strike or picket against such “third party” companies, and as we discuss below, organizing “independent” workers can even run afoul of antitrust law.

Breaking out of this outdated scheme requires bold but simple statutory reforms. Congress should ensure that organized workers can bargain with the companies who actually benefit from their work by expanding the legal definition of employment. (The House’s “PRO Act” does just that.)92 Congress should also make it easier to raise wages across the board, by promoting or requiring multi-employer bargaining or so-called sectoral bargaining, which covers all companies in an industry.93 If all bargain together, no firm is placed at a large competitive disadvantage as a result of unionization. By promoting firm-by-firm or “enterprise-level” bargaining, the NLRA only stiffens an employer’s resistance to unionization, and “bakes an anti-union animus into American labor relations.”94

Perhaps most important, Congress should reform American labor law’s restrictions on strikes. Scholars tend to assume that “every liberal democracy recognizes that workers have a right to strike.”95 But the United States does not, as historian and activist James Gray Pope reminds us.96 Our labor laws not only fail to protect but actually block workers from exercising the right to strike or organize.97 The ban on secondary actions, Pope points out, bars workers who have some economic power, such as organized grocery workers, from aiding workers who do not, like unorganized packinghouse workers. If the grocery workers support striking packers by refusing to handle food packed by strikebreakers, they are deemed to be engaging in an illegal secondary strike. Even employees in different branches of the same firm—say, the tech workers at Uber, should they walk out in support of a drivers’ strike—have no right to act in solidarity with fellow workers under current law.98

This problem can be fixed by statute. But it has constitutional stakes. As the House Education and Labor Committee puts it, the PRO Act would enable “unions to exercise these basic First Amendment rights.”99 Labor marched and fought for this view—that current prohibitions on secondary boycotts violate basic First Amendment rights—during its losing battle against Taft–Hartley. Workers also brought their claim to court, shortly after Taft–Hartley was enacted; the Court rejected it, and the current Court is very unlikely to think differently.100 But exactly for that reason, it is significant that Congress is explicitly framing the project of legislative reform in these constitutional terms. Enacting this law would be the beginning, not the end, of a struggle between Congress, the courts, employers, state lawmakers, and unions over how far the new protections go, and how much they preempt state law, in the name of vindicating “these basic First Amendment rights.”

We have been here before. Confronted by denials of rights by state and federal courts and legislatures, organized labor responded by acting as a “rights movement.”101 Not only labor radicals but also stodgy craft unionists proclaimed workers’ constitutional rights to organize and strike. As we have seen in the pages of this book, they did so in support of open lawbreaking and mass civil disobedience, and they pushed unionism across much of the economic landscape.102 Like abolitionists, women’s suffragists, and civil rights activists, the early twentieth-century labor movement claimed its key rights by putting them at the center of organizing, protest, civil disobedience, and legislative and administrative advocacy.103 They found support in the early twentieth-century Congress and the New Deal White House in the face of an unremittingly hostile judiciary.

These reformers well understood that big, protracted strikes are costly to all concerned. But creating a new baseline of workers’ freedom was unlikely to yield a future full of mass strikes. It is worth considering why such prominent figures as Frances Perkins and Robert Wagner would proclaim that workers had a largely unfettered constitutional right to strike and boycott. Even establishment politicians like Justice Frank Murphy, when governor of Michigan in the 1930s, defended autoworkers’ massive sit-down strikes.104 Jurists like Brandeis and Oliver Wendell Holmes dissented from decisions that held any secondary action (any action against a “third party”) to be illegal. They thought that to restrain exactly the broad strikes and boycotts that industry-wide organizing required was a restraint on workers’ liberty akin to “involuntary servitude.”105 None of these lawmakers and jurists wanted or expected to see the nation engulfed in endless mass strikes. Instead, they believed that protecting workers’ broad collective liberties would produce a new equilibrium, after a period of contestation, in which workers’ greater power would yield a more stable and democratic constitutional political economy. They were right.




Race, Class, and the Reach of Public Law

Americans have been fighting about race and what the Constitution says about it for as long as there has been a Constitution. Most of the sharpest constitutional conflicts in American history have had a central racial dimension. But in recent decades, in the wake of the Great Forgetting, the scope of what Americans understand to be a debate about race and the Constitution has narrowed.106 Americans today could reasonably be forgiven for thinking that the entire conflict over race and the Constitution consists of the constitutional law of policing and the constitutional conflict over race-conscious or race-specific efforts by government such as affirmative action. Conservatives and liberals have bound themselves tightly and publicly, in constitutional politics, to starkly opposed visions in these areas. In the case of affirmative action, liberals argue that the Equal Protection Clause and the leading case interpreting it, Brown v. Board of Education, are centrally about lifting up and including groups that have suffered subordination and exclusion. Conservatives argue that the same clause and Brown are about blocking the government from taking actions based on race—especially when this means treating one person differently from another on the basis of their individual race (“classification”).107

Affirmative action is the crucible of this conflict in constitutional politics and its most obvious application. As movement conservatives have gained political power and appointed more judges, some have begun to articulate broader and bolder visions that go beyond anticlassification, perhaps challenging government policies that are facially neutral but aimed at assisting subordinated racial groups.108 Even hints of that bolder conservative vision have alarmed liberals, who argue correctly that it would seem to block any effort at racial inclusion, including arguably the choice Americans made to ratify and enforce the Fourteenth Amendment itself.

However, this analysis misses most of the real action. The political and economic order of this country has been shaped by centuries of racial subordination and inequality. Interventions by government to unravel any of that subordination and inequality are possible only where and to the extent that government has the constitutional authority to displace so-called private orderings—regimes of property and contract—with public policy.109 Think of antidiscrimination laws, labor laws, employment laws, fair housing laws, and the much larger set of laws aimed at producing a wider distribution of wealth and opportunities, rather than their concentration in the hands of those born to the right family. All these laws do the work of unraveling generations-long patterns of racial exclusion, hierarchy, and oligarchy. When judges find ways to constrain and block these laws—typically either by inventing new constraints on federal power or by aggrandizing and elevating private law norms such as property and contract over norms of public law and public policy—they hobble this work. A government so hobbled cannot do much to help subordinated racial groups or the poor; it cannot preserve a middle class; and it cannot arrest the slide of our political economy toward oligarchy.

The Radical Republicans understood this. They pushed their fellow lawmakers during Reconstruction to bring together all three strands of the democracy-of-opportunity tradition—and confront both their interdependence and the scale of the transformation of American constitutional political economy that they demanded. To the Radical Republicans, it was a nonstarter to consider solving the nation’s racial problems through civil rights laws alone. Court-enforced rights against discrimination—guarantees that Black citizens would enjoy the same rights to make and enforce contracts, to sue, and so on, “as is enjoyed by white citizens”110—were incalculably important and central to the constitutional project of Reconstruction. But those laws needed to be embedded in a much broader project of constitutional political economy. “How,” we heard Thaddeus Stevens ask, “can republican institutions … exist in a mingled community of nabobs and serfs?”111

To eliminate the white planter oligarchy and elevate Black Americans to full citizenship, the entire hierarchical political and economic structure of Southern life needed to be upended and reconstructed on a new basis. This meant federal enforcement of Black voting rights and government provision of education and the redistribution of land from the deposed oligarchs to the freedmen who worked the land.112 Without such interventions in political economy and social provision, the Radicals saw, generations of servitude and oligarchy would be followed by generations of other forms of hierarchy and dependence rather than full citizenship and democracy. That is basically what happened. Perhaps for that reason, those Radical Republican arguments have echoed down the subsequent decades, in a Black tradition often in dissent from the main line of white liberalism, extending from the W. E. B. Du Bois of Black Reconstruction, to Pauli Murray and Bayard Rustin, to Martin Luther King Jr. and Coretta Scott King, to the Movement for Black Lives and Reverend William Barber’s Poor People’s Campaign.113

What the Radical Republicans briefly saw, and this Black tradition held fast to, was this: It is not possible to unravel the layers of racial hierarchy and oppression at the heart of American political and economic life without substantially renovating American political economy. The three strands of the democracy-of-opportunity tradition are mutually reinforcing. They cannot be pulled apart without significant damage.

Opponents of racial inclusion have always understood this. They have consistently chosen lines of constitutional attack that are broader than questions about the legal meaning of discrimination or equal protection. They have endeavored to reduce the power of public law to intervene in our political economy in any manner that could promote a broader distribution of economic or political power. They have also pressed the interventions of public law downward, away from the federal government and toward the states, to give the white political elite of the South more power to block positive interventions from reaching most Black people. They have worked to carve out constitutional domains where private-law norms of contract and property trump public policy interventions such as antidiscrimination law. And they have attempted to hobble the most significant, specific government efforts to alter America’s political economy through innovations in constitutional doctrine custom built for the job at hand.


RACE AND THE CONSTITUTIONAL POLITICAL ECONOMY OF HEALTH CARE—AND VOTING

To take just one tragic example of these dynamics, consider the political economy of American health care, built on top of the legal architecture of the New Deal. Back in the 1930s, FDR’s Dixiecrat allies demanded that any democracy of opportunity built during the New Deal be a democracy of opportunity for whites only. In some New Deal programs, this meant de jure segregation and racial exclusion.114 In others, it meant the careful rewriting of statutes such as the landmark Wagner and Social Security Acts to exclude most categories of Black Southern labor.115 But there was also another crucial accommodation of Southern oligarchy. Most of the authority to administer a wide range of New Deal programs, especially those affecting the poor, was pushed downward to the state level, where Southern states in particular could and did use that authority to exclude Black people—and to make the Southern versions of these programs stingier and more punitive to people of all races.116 White Southern politicians had all manner of constitutional arguments for why the programs had to be structured in this way. But in the end, it was their raw political power that mattered. Federalism became a way to accommodate the powerful antipathy toward programs that help the poor—especially the Black poor—on the part of a Southern white political oligarchy.117

This structure, designed to accommodate the demands of that Southern white oligarchy, became the Achilles’ heel of American health care. It persisted and even expanded a generation later, at the high point of federal efforts to bring the poor into the fold of middle-class security. Lyndon Johnson’s Great Society built Medicare, its greatest new middle-class entitlement, as essentially a purely federal program. In contrast, Medicaid, for the poor, was to be administered through the states, like Aid to Families with Dependent Children (AFDC) and other federally subsidized welfare programs. This structure enabled Southern white politicians, who ruled over the jurisdictions where the majority of all Black Americans lived, to ensure that their states’ programs for the poor were limited and ungenerous.118 In the 1980s and 1990s, efforts to cut back on federal antipoverty programs often retraced the same pattern, implementing reductions by giving states more power to make cuts, which Southern states did with particular vigor.119 For decades, American political economy seemed hardwired to produce this sort of targeted fragmentation, with federalism calibrated to leave Black people in the South with the stingiest and most punitive safety net. This was particularly disastrous in the area of health care. That is part of what the Affordable Care Act aimed to correct.

As enacted by Congress, Obamacare aimed to alter the entire political economy of health care by giving all Americans access to affordable health insurance. To disturb as little as possible of the existing insurance regime, rather than move all Americans to a single, universal program, it built a patchwork of different coverage programs. The single most important piece was a large expansion of Medicaid. “Under the Affordable Care Act, Medicaid is transformed into a program to meet the health care needs of the entire nonelderly population with income below 133 percent of the poverty level,” Chief Justice John Roberts wrote in 2012, in his majority opinion in NFIB v. Sebelius, kneecapping this part of the act. “It is no longer a program to care for the neediest among us, but rather an element of a comprehensive national plan to provide universal health insurance coverage.”120

In political-economy terms the shift was as dramatic as Roberts described. That was pivotal to his opinion striking down the law. The old Medicaid had focused on certain sympathetic subgroups of the poor such as parents. It had not aimed for the political-economic transformation that universal social insurance would constitute. Because the ACA was “a shift in kind, not merely degree,” Roberts held for the Court that states had to be given the opportunity to opt out of the Medicaid expansion—to keep the old, much stingier program in place, even though such opting out would create a large class of working poor people suddenly ineligible for any form of subsidized health insurance, a wild outcome never imagined by Congress, and one that millions of working-class Americans have suffered from since 2012.

For Southern conservative political elites, this outcome was a great political-economic gift. It amounted to the power to opt out of the commitment to universality at the heart of the ACA. It gave them the power to keep millions of their states’ poorest workers from obtaining health insurance—and with it, their foothold in the economic security and independence of the middle class. To reach this surprising result, Roberts had to build new constitutional doctrine. To force states to accept a broad and universal program for the poor and the working class, or else lose the narrower and stingier program they had had before, was “coercion,” Roberts held. It was a “gun to the head”121—and therefore unconstitutional—by dint of an account of the relationship between the federal government and the states that elevates the constitutional entitlements of states over those of citizens.122

The concrete result was predictable, even though the scope of the tragedy was hard to fathom in real time.123 By limiting the federal Spending Power with this new states’-rights codicil, Roberts’s opinion resulted in well over two million Americans becoming uninsured.124 This was no random set of Americans. Today, outside the boundaries of the former Confederacy, over 95 percent of the population lives under a regime of expanded Medicaid. But within the boundaries of the former Confederacy, only 15 percent of the population does.125 About nine out of ten of the people whom Roberts’s novel doctrine deprived of health insurance live within the boundaries of the former Confederacy. A vastly disproportionate number of them are Black.126 This result was inconsistent with the Affordable Care Act’s statutory scheme, but it was entirely in line with a vision of constitutional political economy that has always had its strongest foothold in the South.

This fight might seem very distant from the hot-button political-constitutional conflicts over race. And yet it is all about race—because core questions of constitutional political economy and social provision are “inextricably entangled” with problems of racial exclusion, as Bayard Rustin put it back in the mid-1960s.127

In a society with vast intergenerational chasms in family wealth by race, built on centuries of laws and policies of racial exclusion, the political economy of social insurance has a profound racial dimension. Chief Justice Roberts’s creative doctrinal move in NFIB v. Sebelius closely parallels what he did the following year in Shelby County v. Holder. In that case, Roberts destroyed the centerpiece of the Voting Rights Act—Section 5, which had subjected places with a long history of excluding racial minorities from voting to heightened federal oversight.128 Shelby County predictably unleashed a new politics of voter disenfranchisement across the South in the formerly covered jurisdictions. But Chief Justice Roberts held that Section 5’s differentiation among states was unconstitutional: it violated a kind of quasi-equal protection principle that applied to states, not people. This “equal sovereignty” principle, as Roberts called it, is not part of the Constitution’s text. Nor is the anticoercion principle that limits federal spending powers in NFIB v. Sebelius. They are structural principles. They both sound as if they rest on general ideas about the nature of our federalism. But in fact, they are principles custom-built for targeted interventions in constitutional political economy.

To see the targeted nature of the interventions, consider that federal spending accounts for perhaps a third of state revenue. All federal grants come with strings attached. Many large federal spending programs could conceivably run afoul of a sufficiently robust anticoercion principle. Similarly, in a large and complex country in which states are differently situated from one another in almost every possible respect, many well-designed federal laws apply to one state and not another.129 Both of these principles could potentially have quite broad applications. But in both cases, the majority carefully invented limiting principles, so that the opinions’ doctrinal innovations would apply primarily, and perhaps only, to the questions presented in the two cases themselves.130 Why?

In both cases, what stands out is the exceptionally high political-economic stakes. The prospect of altering the American social compact by creating “a comprehensive national plan to provide universal health insurance coverage” is a lot to stomach, for a Supreme Court Justice committed to an anti-redistributive, Lochnerian vision of constitutional political economy. The idea that past racial wrongs are relevant to present constitutional conflicts—as Section 5 of the Voting Rights Act forcefully asserted, correctly and with great effect, before Chief Justice Roberts destroyed it—is equally offensive to an anti-redistributive, “colorblind” vision of constitutional political economy. In the face of these challenges, Roberts found it necessary to construct novel structural principles of constitutional constraint. The best explanation for these principles’ creation does not lie in abstract principles of federalism. Yet it is also wholly unsurprising that the principles were couched in terms of conceptions of federalism and state autonomy that track antebellum understandings.

In the democracy-of-opportunity tradition, it is the principles on the opposite side of these fights that have special constitutional weight. The Voting Rights Act is so significant because it functions as a framework for politics, making possible a racially inclusive politics that changes what can be achieved in politics. Section 5 in particular is essential for exactly the reason Roberts rejects it: it takes account of the ongoing effects in the present of the layered racial political and economic inequalities of the past. Congress intended the statute to directly and self-consciously attack election practices that disproportionately disenfranchise minority voters because of those layered inequalities—election practices that often also affect poor voters of all races.131

Until recently, many courts were willing to follow the logic of the Voting Rights Act where it leads, striking down barriers to voting that affect poor voters, when minority voters are disproportionately among the poor.132 The Roberts Court has relentlessly targeted this link, and now has largely broken it through judge-made law. In Brnovich v. Democratic National Committee, the Court’s latest assault on the Voting Rights Act, Justice Alito opined for a majority of the Court that a Section 2 claim under the Voting Rights Act should generally not succeed when the disparate racial impact of the challenged voting restriction is traceable to “predictable disparities” caused by “the extent [to which] minority and non-minority groups differ with respect to employment, wealth, and education.”133 In other words, the Court’s present majority aims to carefully isolate race from class (as well as from political party), leaving racial protections separate and weakened, because they operate only against practices that target race alone.134

The lesson of the democracy-of-opportunity tradition is the opposite: that race and class are constitutionally inseparable, and that statutes like the Voting Rights Act do constitutionally essential work, for reasons that include the fact that they address this link. In response to the Court’s cynical enabling of a state-level politics of disenfranchisement, Congress must enact new, clear, and universal statutory schemes protecting voting rights—and must then be prepared for a protracted fight with this Court.135

The democracy-of-opportunity tradition reveals, somewhat more surprisingly, that the Medicaid expansion is also a statutory provision with constitutional weight—not merely in the sense that it is a legitimate exercise of congressional power, but because without universal social insurance that covers health care, it will not be possible to preserve a democracy of opportunity in a world of burgeoning health care expenses and thin household savings. Congress passed the ACA to fix this problem, fully conscious of its intensely disproportionate and egalitarian racial impact. That is why the Court’s intervention to hobble the ACA itself had such an intensely disproportionate and reactionary racial impact. Congress still can, and should, undo the Court’s constitutional intervention by enacting statutory reforms that take the question of basic health insurance coverage for working-class people of all races out of the hands of state governments that are too wrapped up in the racial politics of anti-redistribution to protect the core economic interests of their own constituents.



CLASH OF THE SUPERSTATUTES

For all of our (justified) attention to instances like these where the Court intervenes in constitutional political economy through constitutional law, it would be a mistake to assume that those are the only important interventions. You can also build out a constitutional vision through statutory interpretation. In particular, Congress and the courts often do this work when they decide which statutes are so central to the constitutional order that they deserve to be treated as framework statutes—“superstatutes”—that trump other statutes.136

Within the democracy-of-opportunity tradition, some of the federal laws that are obvious candidates for this status are labor and employment laws and antidiscrimination laws. By encoding in statutory language the core understandings of New Deal constitutional political economy and the Reconstruction Amendments, these bodies of law codify fundamental constitutional commitments to racial and gender inclusion and to building and preserving a broad and open middle class.137 But within a rival vision of political economy with Lochnerian roots, these same statutes are constitutionally suspect, because they so powerfully impose public policy goals on domains otherwise characterized by private contract. And so, conservative judges in recent decades have embarked on a project, styled as statutory interpretation, but transparently aiming to implement a vision of constitutional political economy under which individuals can avoid public regimes of rights and regulation, such as antidiscrimination and labor laws, by contracting around them. This project has had the intent and effect of blasting holes in the public law aims of antidiscrimination law and labor law. To accomplish this, conservative judges had to pick different statutes to elevate to “super” status.

They found a useful if imperfect vehicle in the Federal Arbitration Act (FAA) of 1925. The FAA aimed originally to promote the arbitration of commercial disputes by protecting agreements to arbitrate from certain kinds of attack by state law and state courts. The FAA contains text that appears on its face to explicitly exclude employment and labor agreements from the act’s scope, and there are good reasons to believe Congress meant that exclusion.138 Undeterred, a stable 5–4 conservative majority on the Court embarked on a three-decade-long quest to expand the FAA beginning in the 1990s. Overturning old opinions to the contrary (including a unanimous one by the conservative Justice Lewis Powell),139 this slim majority greatly expanded the reach of the act. First, it held that the FAA applies to employment and labor agreements.140 Second, it held that the act authorizes the federal courts to insist that agreements to arbitrate in this context are binding even when, for instance, they require each employee to arbitrate her dispute alone rather than band together to engage in the “concerted activity” protected under the NLRA.141 When confronted by dissenting colleagues with the question of why this contestable interpretation of the FAA should trump subsequently enacted labor and civil rights legislation, the majority could only offer arguments that elevate ideas of freedom of contract over public law values. “[T]he task for courts and arbitrators at bottom remains the same,” the majority wrote: “ ‘to give effect to the intent of the parties.’ ”142

But whose intent, exactly? Perhaps the most striking thing about the Court’s FAA jurisprudence is the way it neatly retraces the Lochner-era view that there is no such (relevant) thing as unequal bargaining power in employment contracts. The Court flatly asserts in these cases that “Parties may generally shape [arbitration] agreements to their liking by specifying with whom they will arbitrate, the issues subject to arbitration, the rules by which they will arbitrate, and the arbitrators who will resolve their disputes.”143 To anyone who has been handed an arbitration clause by an employer, this is plainly ridiculous. Only one party drafts these clauses and it is essentially impossible to find an instance of an individual employee bargaining over them. But the legal fiction of bargaining and consent serves a political-economic function. As in the Lochner era, the aggrandizement of the FAA through these fictions of consent helps elevate the logic of private contract over the logic of public law—even public law statutes that do constitutionally essential work, such as the NLRA and the Civil Rights Act.

These same conservative Justices are also carving out a growing statutory and constitutional exception to civil rights laws from a different direction. They are rapidly building a jurisprudence that reads the Religious Freedom Restoration Act (RFRA) and the First Amendment together to give religious individuals, groups, organizations, and even corporations the power to opt out of a widening range of generally applicable public laws including antidiscrimination laws. In a striking moment in Justice Neil Gorsuch’s recent landmark opinion upholding the application of Title VII’s sex discrimination provision to LGBT plaintiffs, Gorsuch paused to describe RFRA explicitly as “a kind of super statute” that “might supersede Title VII’s commands in appropriate cases.”144 The Court has already used this logic to undermine the universality of insurance coverage for contraceptives; the Court recently upheld a Trump administration regulation that offered any employer with “sincerely held moral objections” to contraception the opportunity to opt out of Obamacare’s requirement that they provide it to their employees.145 Expanding the exception all the way to “moral objections” seems to amount to a rule that employers need not follow the requirements of the contraceptive mandate if they strongly disagree with it.146 This is a different but also powerful way to displace public law in favor of the prerogatives of employers and other actors with sufficient economic power to shape the rights of workers, contractors, customers, patients, and so on.147

To the extent that these interventions by conservative judges are statutory, Congress should reverse them. Congress should, for instance, enact a statute specifically holding that the intent of Congress is for antidiscrimination law to trump the FAA and RFRA. To the extent that the interventions are constitutional in nature, but in principle curable through statute, Congress should act to cure them. Congress must enact statutory protections for voting rights that cover all states, not merely the ones covered by the old Section 5 coverage formula—protections that go beyond antidiscrimination and toward the establishment of a fundamental right to vote, along with funding to alter the political economy of voting and make it easier, smoother, and more universal. Advocates inside and outside the halls of Congress should state with confidence that these enactments are not optional. They are matters of legislative constitutional duty. The democracy-of-opportunity tradition teaches us at least that much.

But the same tradition also teaches us that there is much more to do than restore civil rights protections. In a society marked by vast racial inequalities in wealth, educational opportunities, job opportunities, and access to capital, it is not enough to protect against discrimination and protect fundamental rights like the right to vote. It is not close to enough. As the Radical Republicans understood, there is no way to secure those rights without also enacting structural reforms to the nation’s political economy. For example, we need to legislate new forms of social insurance that are equal to the task of overcoming the precariousness with which many Americans—especially (disproportionately) Black and Hispanic Americans—now cling to the edge of the middle class, or have been pushed back into poverty, or imprisoned there for generations.

Looking back to the Homestead Acts and short-lived land allotments of the Reconstruction era, the thwarted efforts to bring Black America into the fold of New Deal social provision, and Dr. King’s Freedom Budget, we need to build universal basic endowments that enable people of all races and class backgrounds to participate fully in our economic life, which today would include the opportunity to pursue higher education without onerous debt. We need to end systems such as cash bail, and mass incarceration itself, which have been fueled by, and which also enable, a politics of racial exclusion and disenfranchisement. We need to alter the tax system to train its sights on taxing concentrations of accumulated wealth and the hereditary aristocracy such concentrations create. We need to reinvent our banking and credit systems in the spirit of Gilded Age and Progressive Era visions of public banking and a “citizens’ currency.” All this would help thwart oligarchy; it would also have a disproportionate racial effect, moving capital away from those whose ancestors owned lots of it and toward those whose ancestors suffered centuries of forced labor, expropriation, and exclusion that often involved destroying or confiscating wealth.148

In other words, here all three threads of the democracy-of-opportunity tradition come together. The Americans with the most wealth have increased their share of the wealth so rapidly in recent decades that today the concentration of wealth in few hands matches or perhaps exceeds the level of wealth concentration of the Gilded Age.149 Meanwhile, the middle class is being hollowed out.150 And after centuries of racial expropriation and exclusion, inequalities of wealth, more than almost any other form of American inequality, now fall starkly along racial lines. This is why the Movement for Black Lives, along with Reverend Barber’s Poor People’s Campaign for a Third Reconstruction, have proposed programs of public investment, job creation, and community economic development that resemble a twenty-first-century Freedom Budget; why the movement for reparations for Black Americans has gathered steam; and why policies for addressing wealth inequality, like baby bonds, wealth taxes, and homeownership-related asset-building are now being framed by prominent lawmakers in expressly racial terms.151 Such advocates are engaged in arguments about constitutional political economy. The further along their proposals proceed toward possible enactment, the more certain they are to face opponents who frame their opposition in constitutional terms, inside and outside the courts.



WEALTH, RACE, AND THE DEMOCRACY OF OPPORTUNITY

To make this point concrete, consider the most straightforward and obvious way to tax accumulated wealth: a wealth tax. Proposals for wealth taxes animated two major presidential campaigns in 2020 and are unlikely to go away. But these proposals face inevitable constitutional challenge, in politics and in the courts. Here as ever, it is a mistake to assume that all the real action takes place in the courts. Opponents’ constitutional arguments are likely to move freely across the courthouse threshold, in both directions, which is why it is essential for proponents to articulate the constitutional dimensions of their own arguments.

The most likely constitutional flash point is this: The Constitution provides that “direct” taxes must be apportioned among the states, meaning that each state must pay its population-weighted share. As we saw in Chapter 1, this provision originally linked Southern states’ taxation to their political power: if they were going to get “extra” representation, for three-fifths of all their slaves, the argument went, then they should at least have to pay that much more if and when the federal government imposed direct taxes.152 For a century after 1789, the Court read this rule very narrowly; basically, no federal taxes were deemed “direct.” In the middle of that period, Americans fought a bloody and protracted Civil War and eliminated slavery—and with it, the point of the original apportionment compromise. It would have been fair to assume the “direct” tax limitation was dead. But it was not, and we have seen why.153 In Pollock, in 1895, as Chapter 5 recounted, a slim majority of the Court mounted a rearguard action in service of its anti-redistributive vision of constitutional political economy by reviving the category of “direct” taxes to hobble progressive taxation and Progressive state-building.

They failed. Through the Sixteenth Amendment, the people reversed the Court. After a few brief feints the other way in the 1920s,154 the Supreme Court has appeared to accept that the “direct” tax rule no longer poses a serious threat to innovations in federal taxation. However, a wealth tax might unsettle that. For the same basic reasons some judges were resistant to the innovation of the peacetime income tax in Pollock, some judges today will see a wealth tax as a fundamental assault on an anti-redistributive vision of constitutional political economy, according to which an individual’s accumulation of wealth—his property—ought basically to lie beyond the government’s reach.

If Congress decides to enact a wealth tax, it ought to prepare for a confrontation with a hostile Supreme Court by simultaneously enacting alternatives: equally powerful revenue-raising taxes aimed at taxing accumulated wealth through better-established constitutional channels, which by statutory design would kick in immediately if a wealth tax were struck down in court for any reason. There are a variety of good options. (Indeed, some may be better than a wealth tax, for independent reasons; we express no view of that here.) An inheritance tax, targeting large inheritances, with very limited exemptions and loopholes, could do the job by replacing our current enfeebled estate tax. Taxing wealth once a generation, at a high enough rate, is enough. By focusing on the person receiving the inheritance rather than on the estate itself, inheritance taxes get the focus right in terms of the democracy-of-opportunity tradition: What is important, as Jefferson argued, is that wealth be dispersed anew each generation, rather than concentrated in the hands of a few.155 For heirs, inheritance is a form of income—one that Congress has simply not yet exercised its Sixteenth Amendment power to tax. To find a constitutional excuse to strike down an inheritance tax would require truly breathtaking violations of the norms of judicial craft.

There are other strategies worthy of consideration, such as ending the indefensible step-up in basis at death rule, or reshaping corporate taxes to more effectively tax wealth or rents.156 What matters most for our purposes here is not the precise contours of the new policy, but rather the constitutional point: If Congress chooses a wealth tax, and even if it chooses a more circuitous route to the same goal, it must formulate alongside its policy a strategy for confronting hostile judges on the field of constitutional political economy.

The project of taxing concentrations of wealth—and using the money to rebuild the foundations of a democracy of opportunity for all the people—brings together all three threads of the tradition that is the focus of this book. But tax is far from the only area of public law where this is possible. Taxation is a powerful tool, but there is no reason in the twenty-first century to hew to the late twentieth-century neoliberal axiom that taxes and transfers are the best (or only) way that public choices should shape our mutual economic life. Building a democracy of opportunity has always required more than this. The recent and highly public collapse of a number of central neoliberal economic axioms provides an opportunity, not yet realized, to rethink the political and economic rules at the heart of our constitutional order.




The Power to Shape Our Political Economy: Antitrust, Ownership, and Democracy

The assumptions and axioms with which this chapter began—the independence of economics from politics, the independence of constitutional law from politics—have become impossible to sustain. But what will take their place? The idea of a Court-led constitutionalism separate from politics, setting neutral boundaries for politics, is impossible to square with the reality of a Supreme Court lurching to the right, with many decisions breaking precisely along party lines, with judicial appointments at the very center of national Republican Party politics. Meanwhile, when society confronts a true economic crisis—such as the Great Recession of 2008–2010 or the coronavirus pandemic of 2020–2021—a variety of what were ostensibly apolitical, scientific economic rules and constraints turn out to have been political choices.

For instance, it turns out that trillions of dollars of federal deficit spending, which each of these emergencies prompted, does not always lead to runaway inflation. It turns out that it was economically possible, at least during a moment of crisis, for the country to conduct a first experiment in providing all Americans a flat general payment akin to a basic income from the federal government.157 And most importantly, it turns out that the question of which firms and which individuals will have to weather crises on their own, and which ones will be buoyed by a substantial cushion of government support that amounts to social insurance, is a political question. Like the shape of antitrust law, the rules of corporate governance, and the contours of monetary policy—all of which this section will briefly discuss—the question of which risks must be socialized and which must be borne by individuals and firms is a political choice. In each of these areas, the best choices cannot be deduced through value-free applications of economic science. They are choices we make through constitutional politics.


RACE, RISK, AND SOCIAL INSURANCE: THE STORY OF THE PPP

The reach of social insurance—the fundamental question of which risks which parties must bear on their own, and which we bear together as a society—is a core question of constitutional political economy. In the 2020–2021 coronavirus pandemic, Congress decided that the federal government ought to bear a large share of the pandemic’s enormous economic cost, and therefore enacted a blast of one-time payments, increased unemployment benefits, and child credits that together made a large difference in the lives of ordinary Americans. Widely mislabeled as macroeconomic “stimulus,” this national disaster relief program was not about the management of supply and demand (and indeed was larger and less targeted than some prominent centrist macroeconomists preferred).158 It was a political response to widespread economic dislocation, and its simple, near-universal approach (generally excluding only the highest earners) greatly reduced poverty, in all racial groups, without being specifically targeted at the poor.159

When it came to the protection of firms rather than individuals, Congress approached the problem differently, delegating many of the most critical decisions to the least democratic, most expert-driven of economic policy-making institutions: the Federal Reserve. The result was a macroeconomic success. The Fed bought mountains of corporate debt to protect companies’ ability to borrow, keeping many solvent.160 The Paycheck Protection Program (PPP), enacted by Congress as part of the CARES Act, offered large grants in the form of forgivable loans to businesses so that they could pay their employees and other expenses during the pandemic—a lifeline for many businesses and millions of workers.161

From a different perspective, this particular program was a disaster—and an illustrative one. Capped at $350 billion, the PPP aimed to push funds out the door to businesses with five hundred or fewer employees that needed funds to stay solvent. But in fact, while some not-so-small businesses obtained funds quickly and easily, smaller businesses and in particular minority-owned businesses got very little money, and an enormous number had to cease operations. From February to March 2020, the number of white-owned businesses declined by 17 percent nationwide, but the number of Hispanic-owned businesses fell by 32 percent and the number of Black-owned businesses fell by 41 percent.162

Observers of this collapse, and of how the PPP may have exacerbated its startling racial skew, cite a variety of factors, all of them race-neutral in the cramped constitutional vocabulary of modern equal protection law. Minority-owned businesses are on average smaller than white-owned businesses, and the program’s fee structure presented a bigger barrier to the smallest businesses. A higher percentage of minority-owned businesses have no employees, and although Congress explicitly made such businesses eligible for PPP funds, the Fed set up one application process for firms with employees and a second one, which opened a week later, for firms with no employees; by the time the Fed opened the doors for the latter group, the PPP funds were almost entirely exhausted. Minority-owned businesses are considerably less likely than white-owned businesses to bank with large national banks; they are more likely, instead, either to bank with smaller community financial institutions or to have no traditional banking relationships. The Fed rolled out the PPP through federally regulated banks, and many of the banks imposed “gating” requirements that prioritized businesses with whom they had existing banking relationships. Given the cap on total PPP funds, firms with stronger existing banking relationships with larger financial institutions got the lion’s share of the funds before anyone else’s claims were processed. About a quarter of all the funds ended up going to the top 1 percent of borrowers.163 (Finally, the PPP expressly excluded borrowers with past felony convictions—and, for good measure, people who have been charged with a crime but not yet tried or convicted. The racial impact of that sort of exclusion is obvious in the United States.)164 The federal courts, for their part, intervened little in the PPP rollout. But litigation in federal court did block the distribution of some of the funds in a tiny program in Oregon earmarked for Black-owned small businesses, because that, according to the Court’s Constitution, likely posed an equal protection problem.165

The striking thing about the example of the PPP is that this program was aimed at helping small businesses. It was not a program designed to increase inequality and hollow out entrepreneurial opportunity by giving more money to larger and better-financed firms, nor was it designed to worsen long-term problems of racial exclusion by excluding the vast majority of minority-owned businesses from obtaining funds. But it did all those things, and it did them for predictable structural reasons. In this way, the PPP is emblematic of a lot of choices elites have made over the past half century about how to structure our economic life.



THE CONSTITUTIONAL POLITICAL ECONOMY OF ANTITRUST

Americans seem to retain a deep attachment to the idea of the entrepreneurial small business, the family business, the family farm, and generally the idea of an open marketplace with numerous competitors and low barriers to entry. This attachment makes sense in terms of the democracy-of-opportunity tradition: this sort of marketplace is one ingredient in a political economy with widespread economic opportunity and mobility—and one in which political and economic power are widely dispersed, rather than concentrated in a few hands.

However, since the 1970s, Americans have built something quite different: a monopolistic, winner-take-all economy in which most sectors are dominated by a small number of firms, and entrepreneurial activity is at an all-time low.166 We have done this through antitrust policy, corporate law, tax and monetary policy, the deregulation of lobbying and campaign finance, and many other areas of public law. Usually, our first step toward making our disastrously bad choices has been to forget or cast aside the constitutional principles that once undergirded these areas of regulation, back when we understood each of them to be a domain of constitutional political economy. Instead, we reconceptualized these domains as technocratic spheres of economic policy best insulated from democratic meddling. We entrusted them to the ostensibly apolitical and value-neutral expertise of economic technocrats.

Liberals since the 1970s have been particularly eager to reallocate power in this way. We saw one key chapter in that story in Chapter 8, when President Carter rejected Coretta Scott King’s movement for full employment and instead sided with his administration’s economists. Business interests and conservatives have never followed liberals quite so far down the road toward deference to the economics profession. Instead, they have, through a range of channels, found ways to buy influence over the technocracy: creating and funding think tanks; engaging in direct lobbying; and creating a revolving door of lucrative private firm work for former government regulators of policy areas such as antitrust—for regulators, that is, who can find their way to allowing the largest and most powerful firms to merge repeatedly with their competitors, and turn a blind eye toward other forms of predatory behavior.167

Antitrust law provides a particularly sharp distillation of what happened when we abandoned the democracy-of-opportunity tradition, and what might be gained by reviving it. This area of law began, as we have seen, as a quintessential domain of constitutional political economy.168 For the antimonopoly movement in the Gilded Age, as for Republicans like Senator John Sherman (of the foundational Sherman Act), and for Louis Brandeis in the Progressive Era, the purpose of antitrust was to preserve a democratic republican constitutional order, one in which no single economic actor would be sufficiently powerful to crush competition or direct the power of the state to its own ends. Economic decentralization, competition, and businesses operating at a more human scale were essential to economic liberty and to democratic citizenship; they were an essential part of a broader project of preventing private domination and oligarchy. Brandeis urged Americans to see the “contradiction” between “our grand political liberty” and “industrial slavery”: “Either political liberty will be extinguished or industrial liberty must be restored.”169

With New Dealers like Thurman Arnold, we saw antitrust make its peace with “bigness,” take a more modern, administrative turn, and begin to speak and reason in a more technical institutionalist-economics key. But New Deal antitrust policy under Arnold still took its bearings from the old precepts, monitoring the entire corporate landscape, bringing hundreds of indictments, and restructuring scores of industries, in an effort to thwart oligarchy and maintain a democracy of opportunity. We heard Justice William O. Douglas condemn the “growth of monopoly power” in steel, declaring that “[p]ower that controls the economy should be in the hands of elected representatives of the people, not … an industrial oligarchy.”170 When a majority of the Court demurred from this outlook, we saw that Congress responded as it had in the past—by amending the antitrust law with the Anti-Merger Act of 1950 (the Celler–Kefauver Act) to push back against monopoly capital and restore something more of the constitutional political economy of the framers of antitrust.171 The problem with such concentrations of power as U.S. Steel was a classic problem of political economy: it was as much a problem for democracy as a problem for entrepreneurial competition.

But somehow, in the 1980s, with the help of the Reagan Justice Department, Robert Bork and his allies in what came to be called the Chicago School managed to convince judges and regulators to discard this entire tradition of antitrust thought. Instead, Bork argued (without much evidence) that the purpose of the Sherman Act was to promote “consumer welfare”—and that therefore, the only time antitrust law should enjoin mergers is when those mergers would cause higher consumer prices.172 This view read backward into the Sherman Act an entire vision of economic well-being that was very 1980s rather than 1890s: a vision in which the real interests of Americans are our interests as consumers, not as producers, and certainly not as citizens. Bork’s triumph helped spur rising economic concentration in many different sectors of the U.S. economy in the decades since. It led regulators to excuse monopolies’ predatory behavior toward competitors as long as they kept consumer prices low. As in the first Gilded Age, the rise of monopoly has made some people very rich. It also seems to have been a significant factor contributing to the sharp decrease in the share of our economic output that is actually paid out to workers—and to the meteoric rise in inequality overall.173

From the start, there were important dissenting voices challenging this reimagining of antitrust as myopically focused on “consumer welfare.”174 But today, with monopoly itself and the concentrations of wealth and plutocratic power that it fuels reaching Gilded Age levels, a full-fledged movement is emerging to reconsider how we do antitrust and to advocate a return to a more Brandeisian conception of what antitrust law is about.175 This means recovering the idea of antitrust as an intervention in political economy. Antitrust is a mechanism—not the only one, but a very important one—of blocking the concentration of too much economic and political power in too few hands. A decentralized economy full of smaller, independent enterprises rather than one dominated by large monopolies is valuable for reasons wholly distinct from consumer welfare: it helps prevent anyone or any one company from accumulating the sort of privileged position that gives it excessive and undemocratic power over others, either economically or politically or both. This way of thinking draws on the rich antimonopoly tradition in American constitutional thought from a century ago, and back through that tradition all the way to Jefferson.176

The point is not competition for its own sake. As Zephyr Teachout and Lina Khan argue, “Excessive corporate size tends to hurt democratic self-government because it enables a handful of actors to purchase disproportionate political power and to subject citizens to systems of private governance that become less accountable the bigger and fewer the corporations.”177 The neo-Brandeisians are beginning to mark out the path to a crucial old Brandeisian idea: that antitrust law is “constitutional” in nature.178 If we want to maintain a constitutional democracy, we have to limit the convertibility of economic power into political power and vice versa, and we have to limit concentrations of both. We also have to limit the reach of private forms of regulation and private “government” over the lives of Americans—a core Brandeisian insight, which one need not be a neo-Brandeisian to appreciate.179

As we write these words, President Biden is installing key architects of the neo-Brandeisian turn, including Lina Khan and Tim Wu, in key administrative roles in antitrust and competition policy, and he is beginning to empower them through executive orders.180 In the coming years it seems certain that some of the new enforcement efforts will be challenged in court, and these fights over antitrust and competition policy will likely draw in all three branches. This makes it all the more important to understand the stakes of reconceptualizing antitrust in anti-oligarchy terms. It is not simply a question of how much or how little enforcement; it is a question of what this body of law and regulation is there to do. An antitrust law focused on oligarchy would be far less tolerant of mergers, and far more likely to break up monopolies and oligopolies, than the antitrust law of recent decades. It would be a body of law considerably less confident in government’s long-run ability to impose behavioral conditions on companies (a common substitute today for blocking mergers or breaking up monopolies), in part on the grounds that regulators do not sit outside of the economy, regulating it, but are instead necessarily part of our constitutional political economy, and are inevitably affected by the kinds of enterprises we decide to foster. An anti-oligarchy antitrust law would be much less inclined to grant a blanket exemption from antitrust to all political activity (the Noerr-Pennington doctrine).181 Much political activity by corporations in concert with one another may be acceptable to antitrust law, but antitrust law should step in when the collective political activity is an attempt to capture the power of the state for private ends—exactly the kind of conversion of economic into political power at the constitutional core of what antitrust condemns.

Of course, antitrust, by itself, cannot cultivate a landscape of firms well suited to a democratic political economy for the twenty-first century. Nor did Brandeis or other sophisticated Progressives believe it could at the dawn of the last century. A leading firm in a given industry might have the attributes of what the Progressive economist H. C. Adams, whom we met in Chapter 4, dubbed a “natural monopoly” that supplies some important public good or infrastructure (Adams was thinking of railroads, but think today of Google, or broadband internet).182 Progressive state-builders argued that such a firm ought not be broken up in the name of competition, but could and should be owned directly by government, or regulated and run as a public utility.183 Public utilities can also usefully compete alongside private firms, preventing the development of monopolies by providing a baseline of service to all.184 But even leaving public utilities aside, there is more to competition policy than antitrust. Rebuilding a political economy in which economic and political power are widely dispersed instead of concentrated means curbing a wide array of oligopolistic practices in different industries where a few firms have outsized power. It means curbing employment practices such as the noncompete agreements many employers demand from workers by contract. It means curbing the power of agribusiness giants to govern and control the actions of the small producers who have become far too subordinate to and dependent on the giants.185

There are also areas where antitrust law in the anti-oligarchy tradition would be much less activist than current law—especially labor. Since the 1970s, antitrust law has once again proved unremittingly hostile to various forms of labor organizing.186 For example, under current law, workers who are not deemed to be employees but instead are treated as “independent contractors” face potential antitrust liability if they attempt to organize and exert some collective control over the terms and conditions under which they work. (Employees are exempt from such liability because of the “labor exemption” in antitrust law, which labor won in the Norris–La Guardia Act in 1932.)187 To understand this, imagine that each Uber driver were an independent firm, and they banded together to press Uber for higher wages. This would look to current antitrust law like a kind of price-fixing agreement among firms. Amazingly, it is not Uber but instead Uber drivers—along with home health aides and gig workers of all kinds—who currently face potential antitrust scrutiny.188 As antitrust expert Sandeep Vaheesan summarizes, “Even as antitrust law permits monopolies and oligopolies to dominate the economy, it is used to thwart the efforts of many American workers to build countervailing power.”189 If anything should be drawing antitrust scrutiny here, it is not the efforts at coordination among gig workers, but the efforts of large firms to control the details of the work of these so-called independent contractors.190

As labor and antitrust scholar Sanjukta Paul argues, antitrust law should be asking the question of which actors ought to have “coordination rights” in terms of market power: if you have lots of market power, your cooperation and coordination with others deserves careful scrutiny as cartel-like, anticompetitive behavior. But if you have very little market power and are at the mercy of some other economic actor, similar cooperation with others looks much more like traditional labor or agrarian organizing.191 This idea is at the center of the project of bringing antitrust back to its roots in constitutional political economy. Many of the lawmakers who created antitrust law in the first place worried about (and hoped to avoid) its misapplication to farmers and workers who ought to have the right to coordinate.192 Farmers today who are stuck with one monopolist to sell them their seeds or buy their chickens are exactly the kind of dispersed, largely powerless economic actors that antitrust law, if returned to its anti-oligarchy roots, would aim to aid rather than attack.193

Progressive proponents of these new ways of thinking about antitrust (most of which are not really new) are fooling themselves if they believe business interests will accept new regulatory and congressional action in this area without a constitutional fight. Although it will require them to make some novel arguments, the stakes are too high for business interests—especially those sitting comfortably on cushy monopoly rents—not to try making them. Businesses will find ways to argue, for instance, that limiting Noerr-Pennington violates corporations’ First Amendment rights, or even that treating home health aides’ organizing differently from oligopolists’ price-fixing somehow violates the equal protection of the laws. They will find ways to claim that antitrust regulators are taking their property, improperly invalidating bargained-for contracts with suppliers or employees, or in some way exceeding constitutional limits on federal power. Some of these arguments will sound thoroughly Lochnerian, while others will repackage the old arguments in new ways. Whatever the precise shape of the arguments, if monopolists lose in Congress and in the Department of Justice, we should expect to see constitutional fights in court.

The constitutional arguments will, as ever, take place inside and outside the courts at the same time, and will cross the membrane separating the two. That is a central reason why we need to reinvent progressive constitutional political economy. We need to rekindle the once-familiar principle that constitutional democracy requires an underlying political economy that is democratic rather than oligarchic. That insight is at the heart of why we have antitrust law. It ought to shape antitrust law. The same is true of corporate law and how we regulate the ownership and control of firms.



THE CONSTITUTIONAL POLITICAL ECONOMY OF CORPORATE LAW

The path of American corporate law has been broadly similar to the trajectory of antitrust: over time, and especially since the 1980s, a relatively pluralistic and contested conception of whose interests corporations must serve has given way to a more streamlined and economics-inflected view that corporations exist exclusively to maximize the returns to their shareholders or owners.194 From this perspective, if a corporation can return even slightly more value to shareholders through a stock buyback than through a strategy involving more investment and wages, its obligation is to pursue the stock buyback. This narrowing of the set of stakeholders to whom corporations are responsible was a slow process, intertwined with the declining power of labor to exert its own claims on corporations.

The shareholder-value endpoint we have now reached might have surprised the architects of early American corporate law. In the early republic, as we have seen, the prevailing view, reflected in statutes and common law, was that corporations were “artificial persons,” chartered to serve public purposes and in need of being supervised and held to account by legislatures and courts. The Jacksonians’ democratization of access to the corporate form via general incorporation statutes loosened these public-purpose constraints, even while Jacksonian constitutional political economy and common law remained focused on the perils of concentrated economic power. Thus, the classical outlook that big corporations were artificial agglomerations of power, “adverse to the spirit of republicanism,”195 remained active in state common law and constitutional doctrine well into the Gilded Age. Then, as we saw in Chapter 5, the doctrinal carriers of these ideas were derailed by a corporate bar and bench with new ideas about corporate personhood and the “inevitability of bigness.”196 The New Deal ushered in an era of institutional economics and corporate-law thinking that emphasized the plurality of stakeholders to whom corporations ought to be accountable, until this was derailed, in turn, by the rise of a Chicago School brand of law and economics riveted on shareholder value, much as Chicago School antitrust was riveted on consumer welfare. So, today, the idea that corporations have obligations to do anything other than maximize shareholder value has largely been lost, outside of a relatively small number of corporations that are either owned by their employees or specially chartered as benefit corporations under state law.197

There is nothing inevitable about this. One potential answer to the challenge lies in corporate governance. In Germany, employees elect up to half the directors of corporations, an arrangement known as codetermination that arose out of battles waged by social-democratic unions and was first lodged in collective bargaining agreements but is now codified in federal law and required of all corporations with large numbers of employees.198 Senator Elizabeth Warren has proposed legislation to institute a similar requirement in the United States.199 This proposal would revive an old idea we saw Theodore Roosevelt champion: requiring the largest corporations to obtain federal rather than state charters. The terms of the charters would specify that, like benefit corporations, these large corporations must “consider the interests of all corporate stakeholders—including employees, customers, shareholders, and the communities in which the company operates.”200 Employees would elect 40 percent of the seats on boards of directors.201

Regardless of what precise form it takes, any effort to modify U.S. corporate law in this direction will face inevitable constitutional challenge. Some conservative commentators already argue that mandating codetermination would violate the Takings Clause of the Fifth Amendment.202 Others will argue that the federal preemption of so much state corporate law violates structural principles of federalism.203 Or perhaps that the law violates the First Amendment rights of corporations by giving employees an effective veto over corporate speech. At the bottom of these arguments will be an objection to the sea change in constitutional political economy that would be wrought if codetermination gave workers a significant role in shaping the goals and policies of the companies they work for.204

The most powerful answer to such constitutional political economy arguments is not to claim the Constitution is indifferent, and gives Congress broad powers in this sphere, but rather to reply with stronger constitutional political economy arguments. In court, to be sure, the simpler line may be to use doctrine and precedent to push back against conservative objections. But constitutional law is not made only in court. Both inside and outside the courts,205 the core argument for codetermination is straightforward. It is that we are choosing to build a regime of corporate governance that is compatible over the long run with democratic government. That was the constitutional argument Progressives like Brandeis and Herbert Croly put forward. There could be no more “political democracy” in contemporary America, we heard Brandeis argue, without workers’ “participating in the decisions” of their firms as to “how the business shall be run.”206 Wagner and the other architects of New Deal political economy made the same point. Much has changed since then. But that much remains true.



ECONOMIC EXPERTISE AND CONSTITUTIONAL POLITICAL ECONOMY

Remaking American political economy will require revising the division of labor between democratic government and economic expertise, especially when it comes to fundamental questions of economic regulation such as the policies of the Federal Reserve. At the moment we have veered quite far in the direction of leaving many of the big choices to experts, with Congress abdicating much of its role. We saw this in the PPP episode at the start of this section; it is true of a good deal of the Fed’s work. We have reached a level of democratic dysfunction in which members of Congress are reduced to writing op-eds urging the Fed to devote more attention to the impact of its policy choices on Black people—for instance, to consider the rate of Black unemployment, or to give state and local governments (which employ a disproportionate share of Black workers) the same access to emergency credit facilities during crises as private firms.207 It is Congress’s job to direct the Fed to pursue such goals, and Congress should do it through legislation and oversight.

To be clear, we agree with the mainstream view that economic expertise has a central role to play in formulating policies like those of the Fed. Economics has advanced a great deal since the last Gilded Age. But setting policy goals is no more value-neutral now than it was then. It remains inevitably and fundamentally political. And here, the elected branches have largely abdicated their role. When the anti–New Deal Dixiecrats and conservative Republicans joined hands to gut the administration’s Full Employment Bill and replace it with the Employment Act of 1946, they allowed one nontrivial trace of the original measure to remain, charging the Fed to attend to labor markets and unemployment levels as well as the rate of inflation.208 The struggling middle class in general, and Black and Hispanic workers in particular, benefit when the Fed chooses to prioritize full employment over worries about inflation. It is only when we approach full employment that the most marginal workers, who are often the victims of discrimination, are likely to find decent jobs.

That is a public choice. It is not a technical optimization problem that can be solved using scientific tools alone. And in truth, the same can be said of much of monetary policy. The tools are complex and technical. But the aims, the major policy choices, are choices about constitutional political economy. This is a truth Americans once understood in our bones. Americans knew that choices about currency, credit, and central banking were, at bottom, choices about the distribution of wealth, power, and opportunity and the kind of nation the Constitution requires that our government promote and redeem. So, we built American monetary policy through bare-knuckled constitutional politics, from the Jacksonians’ vehement opposition to the constitutionality of paper money to the Populist conviction that the Constitution prohibited crucifying the nation on a cross of gold.209 These political movements may have been quite wrong about the effects of the monetary policies they sought. (They can hardly have both been entirely right!) And yet, they both were right about something fundamental: that the choices we make in this sphere are choices about constitutional political economy.

As legal historian Christine Desan has demonstrated, money is not something that exists prior to the state.210 Some of the most important choices we make about the trajectory of our political economy are choices about which economic entities we will license (and in what way we will license them) to create money on top of the constitutional foundation on which all our money rests: the full faith and credit of the United States.211

This way of framing the choices may seem unfamiliar. Today, we are accustomed to thinking of monetary policy as simply a matter of experts at the Fed dialing their target interest rates up and down to respond to economic phenomena like the business cycle. It takes a crisis like the Great Recession or the coronavirus pandemic to expose the full richness of the policy choices we did not realize we were making. It takes disasters like the PPP to begin to see how much we are choosing to make that ultimate constitutional monetary backstop—the full faith and credit of the United States—available to some and not others, mostly in ways that promote concentrations of wealth or exacerbate patterns of race-based exclusion rather than building a democracy of opportunity.

This is a truth that the Populists understood well, as they watched the credit of the United States gush through the financial institutions of New York to the manufacturers of the Northeast, even as it trickled or ran dry before it reached farmers in the hinterland.212 Today, the wealth-concentrating results of PPP and the early pandemic response have helped build new public pressure for public banks. Such banks would compete with private banks and provide credit (and other banking functions) to local governments, businesses, and individuals in a way that self-consciously aims to promote a more broadly democratic political economy.213 This sort of “public option” for banking exists today in extremely limited form.214 But it could greatly expand if Congress chose to give new public banks access to funding through the Federal Reserve.215 The promise of public banking is that the people, through their representatives, can direct these banks to promote racial inclusion, preserve access to the middle class, build up ill-served, hard-hit regions, and avoid capture by economic oligarchy.216 Such ideas are by now familiar to any reader of this book. Each of the three strands of the democracy-of-opportunity tradition puts demands on how we direct the financial institutions and intermediaries that we license to spin money out of the full faith and credit of the United States.217



WORK IN A DEMOCRACY OF OPPORTUNITY

There are always problems of translation in adapting an American constitutional tradition like the democracy-of-opportunity tradition to the new circumstances of one’s time. When a nation of small producers became a nation of employees, old ideas of how to build a mass middle class and secure its political and economic power gave way to new ideas, including the constitutional projects of building social insurance and labor law. Today, good jobs and even the employment relationship itself are becoming less widespread and more tenuous. Technological fears—fears that there might not be good jobs to replace those lost to automation—are prompting calls from some quarters for a universal basic income (UBI), which is getting more public attention now than in its last moment in the sun in the late 1960s.218

The tradition we have described in this book offers good reasons for skepticism about the UBI as a plausible substitute for decent remunerative work, which continues to play a central role in most Americans’ conception of what it is to live a useful, meaningful life. When we frame the problem in political economy terms, the number and type of jobs that exist is not an exogenous, technologically determined fact. It is a function of political choices. There are enormous human needs, especially in areas such as childcare and early education, elder care, and health care, that would provide enormous numbers of good jobs if we chose to allocate public resources and enact laws for meeting those needs in ways that match the work’s social value—and if we make it possible for workers to gain robust bargaining power in what are now highly exploitive sectors of the low-wage labor market. The same is true of investments in infrastructure, where our nation lags its peers. The jobs created in these areas would be “good jobs” to the extent that the bargaining power of the workers involved, including their political power, was sufficient to make the pay and working conditions commensurate with a middle-class life.

And yet a UBI may be a good idea anyway. It can be viewed as a strategy for increasing workers’ bargaining power. It alters the political economy of low-wage work by making workers less dependent. Greatly expanded income supports for the poor would do similar work, as would universal benefits for health care and higher education—still better if all of it is funded with taxes that fall most heavily on concentrations of wealth. In addition, as labor law scholar Cindy Estlund argues, if we want more Americans to have access to decent remunerative work, a decent income or livelihood, and more time for pursuits other than work, we should combine these two kinds of intervention with a third: policies aimed at spreading out work among more people—including policies to improve retirement security, paid leave, and vacations.219 There is much that the federal government could do, through spending and regulation, to move the economy in this direction. Indeed, it may be the only level of government with the resources to invest on the scale required. These are among the most important and potentially the most transformative policy planks a future progressive majority might enact.

Perhaps we can argue that these are good policy and leave it at that, leaving on the table the deep connections between these policies and the democracy-of-opportunity tradition. Perhaps liberal majorities in the elected branches will enact all of these policies, transforming American political economy, and there will be no constitutional fight about them whatsoever. Not a peep about the unconstitutionality of any of it in the halls of Congress. No trial balloons of novel constitutional arguments floated in Republican political circles, aimed at finding their way into court. No fringe, “off-the-wall” legal theories attacking these new statutes’ constitutionality, which slowly gain acceptance among conservative politicians and then judges.220 Perhaps any challenges to these laws that reach the Supreme Court will be swatted back unanimously, as the justices uphold them as applications of Congress’s four great powers: to tax, to spend, to regulate commerce, and to enforce the Reconstruction Amendments.221 That is to say, perhaps conservative political and legal actors will decide to obey the “New Deal settlement” that liberals so frequently mention, and imagine settled so much. It could happen.

But let’s be serious. It won’t. If we have learned anything from the past several decades of conservative constitutional activism, it is this: Constitutional political economy is alive and well on the right. When you enact major changes to our political economy that would greatly augment workers’ power, or greatly increase the reach of taxes and social insurance, or greatly diminish the convertibility of wealth into political power that is so central to the machinery of the modern Republican Party, there is absolutely no way to keep the Constitution out of the story. The only question is whether the Constitution will come in on one side only, in the service of a deregulatory, anti-redistributive vision of constitutional political economy, or whether the democracy-of-opportunity tradition, too, will be heard.




Coda: The Democracy of Opportunity as a Partisan Cause

If there was one movement in the story we have told in this book that brought together the three strands of the democracy-of-opportunity tradition to strike at the foundations of our political-economic order, it was the Radical Republicans, the so-called Black Republicans, during Reconstruction. Their approach to constitutional political economy was unabashedly partisan. Like some of their Democratic forebears, they saw their Republican Party as the party of the Constitution, and they deliberately altered the American political system to build bulwarks of Republican Party power in order to ensure that the constitutional change they sought would actually take place.222 Some of these bulwarks are still with us today. (For instance, consider the otherwise inexplicable fact that we have two Dakotas. The point was to ensure two additional Republican senators. Although sadly, by the time this was accomplished, the Republicans had morphed from the party of Reconstruction to the party of big business and its skewed version of economic nationalism.)

After Reconstruction’s collapse, and through the entire twentieth century, there was no major party that brought together all three strands of the democracy-of-opportunity tradition. For much of the first half of the twentieth century, the Democrats brought together the anti-oligarchy idea and the need to build a broad and open middle class. But their coalition also included the champions of Jim Crow.

That story actually offers a modest reason for hope. As we write this book, the discourse of constitutional political economy remains largely dormant. But we are beginning to hear renewed talk of the problem of oligarchy, as well as the problem of racial exclusion. What makes our time different—what begins to offer the reason for hope—is that for the first time since Reconstruction, there is actually a political party that might bring all three strands together at the center of its political program. It is the Democratic Party, no longer anchored in the reactionary precincts of the white South. Whether or not the Democratic Party will advance a vision of constitutional politics in the democracy-of-opportunity tradition is history not yet written. There are other versions of the future in which it is a new party, or even a completely transfigured Republican Party, that adapts the core commitments of the anti-oligarchy Constitution for our time. But those latter scenarios require radical transformations of the current configuration of the parties—scenarios that presently seem extremely remote. So, for the moment, let us assume it is the Democrats.

If the Democratic Party succeeds in enacting substantial legislation aimed at building a new, multiracial democracy of opportunity, of the kind this chapter has discussed, it may well face a judiciary as hostile to such legislation as any the nation has seen since 1933. This tough fact will prompt some liberals and progressives to disdain the Constitution, to view all talk of the Constitution as essentially deradicalizing, demobilizing talk that cedes power to jurispathic courts.223

But just the opposite is true. It is the failure to speak about the Constitution in politics, an insistence on treating it as a thing outside of politics, setting the boundaries of politics, that cedes power to the courts. And more often than not, over the long arc of American history, courts have used their power to protect economic and political oligarchy.

What progressives must do instead is expose the fact that there is such a thing as constitutional politics. We are all engaged in it: progressives and conservatives, judges and legislators, commentators and protesters, those deeply knowledgeable about legal doctrine and those completely unschooled in it. When we make arguments about the Constitution, we do not cede all authority to courts. Instead, by making claims on the Constitution, we show that there is no judicial monopoly on the authority to engage in this fundamental democratic activity.

Today, in our polarized times, judicial confirmation battles are beginning to make the stakes of constitutional politics obvious, even to the liberals most attached to the old axioms. There is a clash of constitutional visions occurring among those senators, even as the nominees themselves pursue their script of silent refusal to engage. The next step is understanding that it is not just about judicial confirmation battles, and not just about courts: There is a tight continuity between those familiar fights and the broader ones in our polity over the future of American constitutional political economy. These fights are often partisan, even bitterly so, but they are constitutional fights.

In order to win them, the Democrats will also need to pursue structural reforms of our political system—particularly its most antidemocratic features, such as the U.S. Senate and the Electoral College. Here Democrats will take up the project of constitutional renewal that Republicans undertook during Reconstruction and Progressives embarked on at the beginning of the twentieth century. And for the same reason: the structural tilt of institutions like these are indefensible barriers to building the kind of twenty-first-century democracy of opportunity our Constitution requires. Thus, for example, like Republicans prodigiously adding states over a century ago, Democrats will likely need to use any partisan leverage they can find to deliver the admission of new states including Washington, D.C.

Critics will attack such moves as distortions of the constitutional system for partisan ends. They are the opposite. They are structural reforms that Democrats must undertake in order to build a democracy of opportunity in our time. To reform our constitutional order to vindicate its underlying principles is no contradiction. The underlying principles remain what the Bible-quoting Abraham Lincoln called them: the “apple of gold,” whereas the Constitution is a “picture of silver, subsequently framed around it.”224 For Lincoln, the underlying principles, which he located in the Declaration of Independence, are the real lodestar. The Constitution is “made for” those ideals, not the other way around.225 We have inherited a constitutional order with many pathologies, but with some core principles and ideals that are well worth defending and promoting—even when that requires significant structural change to the constitutional order itself.

These struggles are as old as the nation. Arguing about constitutional political economy is something Americans have always done. If and when progressives recover this idea, we will be able to make much more effective use of the rich tradition this book has traced, which has aimed over time, through many setbacks and challenges, to dismantle oligarchy and construct a democracy of opportunity in the United States.
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