


[image: Cover: A Real Right to Vote, HOW A CONSTITUTIONAL AMENDMENT CAN SAFEGUARD AMERICAN DEMOCRACY by Richard L. Hasen]




A REAL RIGHT TO VOTE






A REAL RIGHT TO VOTE

[image: ] How a
[image: ] Constitutional
[image: ] Amendment
[image: ] Can Safeguard
[image: ] American
[image: ] Democracy




RICHARD L. HASEN

PRINCETON UNIVERSITY PRESS

Princeton and Oxford




Copyright © 2024 by Richard L. Hasen

Princeton University Press is committed to the protection of copyright and the intellectual property our authors entrust to us. Copyright promotes the progress and integrity of knowledge. Thank you for supporting free speech and the global exchange of ideas by purchasing an authorized edition of this book. If you wish to reproduce or distribute any part of it in any form, please obtain permission.

Requests for permission to reproduce material from this work

should be sent to permissions@press.princeton.edu

Published by Princeton University Press

41 William Street, Princeton, New Jersey 08540

99 Banbury Road, Oxford OX2 6JX

press.princeton.edu

All Rights Reserved

ISBN 978-0-691-25771-6

ISBN (e-book) 978-0-691-257723

Version 1.0

British Library Cataloging-in-Publication Data is available

Editorial: Bridget Flannery-McCoy and Alena Chekanov

Production Editorial: Jill Harris

Text Design: Heather Hansen

Jacket Design: Heather Hansen

Production: Erin Suydam

Publicity: Kate Hensley and Kathryn Stevens

Copyeditor: Leah Caldwell








For the American People,

who have always deserved, and still deserve, a real right to vote





CONTENTS



	Acknowledgments     ix

	Introduction. Why We Need a Real Right to Vote     1

	Chapter 1. Courts Are Not Enough     19

	Chapter 2. An Amendment for Political Equals     41

	Chapter 3. Expanding the Right to Vote?     67

	Chapter 4. Deescalating the Voting Wars     91

	Chapter 5. Safeguarding American Democracy     112

	Chapter 6. How to Get a Real Right to Vote     132

	Appendix. Draft Versions of a Constitutional Amendment Affirmatively Protecting the Right to Vote     153

	Notes     159

	Index     215







ACKNOWLEDGMENTS


I have been considering the ideas in this book for a long time and had thought I knew what I would include in a proposal for a constitutional amendment guaranteeing a right to vote. But once I started writing, I realized that there are many twists and turns, and quite a few pitfalls, both in drafting such a proposal and in defending it. I have benefitted greatly from the generosity of readers who saved me from many embarrassing mistakes and helped me strengthen my arguments and prose. Any errors that remain are solely my responsibility.

Thanks to David Ettinger, Jared Hasen-Klein, Justin Levitt, Steve Kay, Alex Keyssar, Nate Persily, and Rick Pildes, who read and gave detailed comments on the manuscript. Thanks also to Angela Baggetta, Matthew Campbell, Travis Crum, Jacqueline De León, Joey Fishkin, Bill Frucht, Pam Karlan, Lori Klein, Michael McDonald, David Pozen, Jamie Raskin, Kal Raustiala, Rob Richie, Kathleen Unger, Lauren van Schilfgaarde, Neil Weare, and Brenda Wright for useful comments and suggestions. I also received helpful comments when I presented an early version of these ideas as the 2023 Emroch Lecture, “A Constitutional Right to Vote: Why We Need It and How to Get It,” at the University of Richmond School of Law.

The term “A Real Right to Vote” first appeared in a law review article, Kareem Crayton and Jane Junn, Five Justices, Section 4, and Three Ways Forward in Voting Rights, 9 Duke Journal of Constitutional Law and Public Policy, 113, 147 (2013).

I appreciate the tremendous support of UCLA Law. Thanks to the stellar librarians who helped me on this project: Shangching Huitzacua, Sherry Leysen, Elyse Meyers, and Brian Raphael. Thanks as well to Gennifer Birkenfeld-Malpass, Sam Hall, and Sammy Zeino for exemplary research assistance, and to Ben Austin-Docampo for first-rate administrative assistance.

Bridget Flannery-McCoy, ably assisted by Alena Chekanov, has been a thoughtful and judicious editor at Princeton University Press. In her understated way, Bridget pushed me effectively to improve the manuscript both in terms of its readability as well as in the soundness of the argument. The book is much stronger thanks to her wisdom and care. Leah Caldwell meticulously copyedited the manuscript, and Jill Harris ably coordinated production. Thanks as well to my agent Mel Flashman, assisted by Ali Lake, in assuring that this project ended up in a strong and supportive home.

And as always thanks to my wife, Lori Klein. Lori supports me in everything I do, and offers not only encouragement but also the benefit of her good judgment. I am so grateful for her partnership and love.

Portions of chapter 1 draw from my chapter, Election Reform: Past, Present, and Future, in the Oxford Handbook of American Election Law (Eugene Mazo, ed., Oxford: Oxford University Press, forthcoming 2024). Portions of chapter 5 draw from Richard L. Hasen, Identifying and Minimizing the Risk of Election Subversion and Stolen Elections in the Contemporary United States, 135 Harv. L. Rev. F. 265 (2022). Both are reprinted with permission.




A REAL RIGHT TO VOTE






Introduction
WHY WE NEED A REAL RIGHT TO VOTE



Throughout U.S. history, too many Americans have been disenfranchised or faced needless barriers to voting. And the blame for these weak voting rights falls in large part on the U.S. Constitution that never has contained, and still does not contain, a general affirmative right to vote.

Among other groups, African American voters and women were mostly disenfranchised from the very founding of the United States solely on the grounds of their race or gender. Sometimes these disenfranchised Americans looked to the constitution and the courts for a legal argument recognizing their right to vote. That is what Virginia Minor did in the 1870s.

Minor described herself in a court filing as “a native born, free, white citizen of the United States, and of the State of Missouri, over the age of twenty-one years, wishing to vote for electors for President and Vice-President of the United States, and for a representative in Congress, and for other officers, at the general election held in November, 1872.” Missouri officials would not let her vote because of a provision in the state constitution limiting the franchise to otherwise eligible male citizens.1

Minor argued in an 1874 Supreme Court case, Minor v. Happersett, that her disenfranchisement by Missouri violated the then-recently-ratified Fourteenth Amendment of the U.S. Constitution, which barred states from making or enforcing “any law which shall abridge the privileges or immunities of citizens of the United States.” Voting, she contended, was just such a privilege of citizenship, and Missouri therefore could no longer disenfranchise women after the Fourteenth Amendment’s passage.

The Supreme Court agreed that women were citizens of the United States, but it held that the Fourteenth Amendment did not require enfranchising women because voting was not a “privilege” of citizenship. Voting rights instead were left up to each state. The all-male Supreme Court was “unanimously of the opinion that the Constitution of the United States does not confer the right of suffrage upon any one, and that the constitutions and laws of the several States which commit that important trust to men alone are not necessarily void.”2

Minor’s lawsuit was unsuccessful, but her efforts were not in vain. Her case came in the middle of a decades-long struggle to end voting discrimination against women by amending the constitution. It was an important step along the way. As historian Ellen Carol Dubois explained, in Minor v. Happersett, “the Supreme Court had essentially vitiated federal control over voting,” leaving states “with almost full control over the franchise. Suffragists began to refocus on amending state constitutions to grant women suffrage rights.” As women gained the right to vote state by state, they built momentum toward a national constitutional amendment expressly prohibiting gender discrimination in voting.3

Even with the ratification of the Nineteenth Amendment in 1920 barring discrimination in voting “on the basis of sex” throughout the United States, the Supreme Court refused to read the amendment as fully guaranteeing a right to vote regardless of gender. In a 1937 case, Breedlove v. Suttles, the court held it would be constitutional to exempt only women from paying a poll tax in order to be able to vote: “In view of burdens necessarily borne by them for the preservation of the race, the State reasonably may exempt them from poll taxes.” When the court overturned the constitutionality of the poll tax in state elections in a 1966 case, Harper v. Virginia State Board of Elections, it did not overturn that aspect of Breedlove allowing men to face a burden to voting that women did not.4

State and local voting laws still sometimes discriminate on the basis of gender. Some states, for example, require that voters provide photographic identification from a limited list of acceptable documents, such as a driver’s license, before voting. Women are more likely than men to change their names upon getting married, and that can create problems in states with stringent voter ID laws when the name on an older form of acceptable identification does not match the name contained in a state’s voter registration database. Women face a greater risk than men of disenfranchisement under these laws, which studies have shown do not stop any serious amount of voter fraud.5

The issues are even more severe for transgender voters. Consider the plight of Henry Seaton, a transgender man who went to vote for the first time upon turning eighteen in a suburb of Nashville, Tennessee, where a photo identification for voting is required. According to an NBC News report, “Seaton showed his state ID. But the poll worker gave him a confused look and called over another poll worker to look at Seaton’s identification. Then, in front of the Nazarene church where he was supposed to vote, the poll workers asked him about what they saw as a discrepancy between his ID and his appearance.” “I had to out myself as transgender,” Seaton told NBC News. His ID still said he was a “female.”6

Nationally, according to an analysis by the Williams Institute at UCLA, approximately “414,000 voting-eligible transgender Americans live in the 31 states that both (1) primarily conduct their elections in person at the polls, and (2) have a voter ID law. Nearly half of these, or 203,700 individuals, do not have an ID that correctly reflects their name and/or gender. Of voting-eligible transgender people who live in states with voter ID requirements, 64,800 live in the states with the strictest voter ID laws.” Further, “Black, indigenous, or people of color, young adults, students, people with low incomes, people experiencing homelessness, and people with disabilities are overrepresented among” transgendered voters lacking acceptable forms of identification in some states.7

Discrimination in voting hardly is confined to issues of gender or gender identity. In the middle of the COVID-19 pandemic during the 2020 presidential election season, when many people thought it was safer to vote by mail, Texas voters sued their state, claiming that its law allowing only those over the age of sixty-five to vote by mail without providing an excuse for not voting in person violated the Twenty-Sixth Amendment, which bars age discrimination in voting for those at least eighteen years of age. The U.S. Court of Appeals for the Fifth Circuit held there was no violation, reasoning that because there was no constitutional right to vote by mail (even in the middle of a pandemic), there was no problem with the state offering an easier (and healthier) way of voting to just older Texans.8

For much of American history, African American voters were formally denied the vote, and other racial and ethnic groups faced disenfranchisement as well. Today, well after the passage of the Fifteenth Amendment and the 1965 Voting Rights Act, minority voters still sometimes face extra hurdles in voting. For example, Native Americans who live on reservations faced special burdens with voting during the pandemic because of the great distances to travel both to physical polling places and to areas with regular postal service. But courts often have not recognized that these special burdens require accommodations to assure that these voters have the same access to the ballot as everyone else.

Or consider a Kansas law requiring that those registering to vote to show documentary proof of citizenship, such as a birth certificate or naturalization papers, before state officials would accept the registration. Most people do not walk around with such papers or have easy access to them when they come across an opportunity to register. About thirty thousand Kansans were denied the ability to register until a lawsuit put an end to the practice. Kansas’s then-Secretary of State Kris Kobach sought to defend the law on the grounds that it would prevent a great deal of illegal noncitizen voting, offering scant evidence of fraud that he termed “the tip of the iceberg.” But a federal district court found that the amount of illegal noncitizen voting in Kansas was an “icicle,” and the law therefore would disenfranchise tens of thousands of eligible Kansans for no good reason.9

The suit by Kansas voters followed a now-familiar pattern ever since the constitution was amended to bar certain forms of explicit discrimination, such as those based on race or gender. A state enacts a restrictive voting rule and voters have to rely upon the courts to strike it down or limit it. Voters often can show that these laws do not prevent a lot of voter fraud, instill voter confidence, or do much of anything that helps secure election integrity. But many courts these days are hardly protective of voting rights, and without robust protection of voting rights in the U.S. Constitution, far too often these voters end up losing. The disenfranchised Kansans were lucky they had good lawyers and a reasonable judge.

There has to be a better way than waiting for the government to impose new voting restrictions and then suing over them to an uncertain judicial result. That way is to pass and ratify a constitutional amendment affirmatively guaranteeing all eligible voters their right to vote.10
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The angst this country endures each presidential election cycle over whether we can hold free and fair elections is the product of a dysfunctional, decentralized, partisan election system administered under a national constitution that does not adequately protect voters’ ability to vote and to have each eligible ballot fairly and accurately counted.

Many of the discriminatory laws described above were adopted in states with Republican legislatures and election officials. Whether it is regulating voting by students, by minorities such as Native Americans, or by former felons who (at least in theory) have had their voting rights restored, Republicans have too frequently imposed registration and voting barriers, sometimes out of a belief—often wrong—that making it harder for people to vote will give their party electoral advantage. They claim that these laws are necessary to prevent fraud and promote voter confidence, but they do neither. Instead, these laws require some people, often people of color, to put in tremendous efforts just to freely cast a ballot. Effort that could have been put into campaigning or get-out-the-vote drives is wasted on something that should be guaranteed to every eligible American voter.11

Democratic states generally do better at protecting the right to vote, though in earlier generations many southern Democratic states were the worst vote suppressors (and even today some Democrats enact voting rules meant to stifle competition within the party). It seems that in every generation there will be some who think that voting restrictions are worth pursuing to try to limit voting by people likely to vote for the other side.

Further, Democratic legislatures and election officials sometimes enact policies or administer elections in ways that raise legitimate concerns about the integrity of the election system. Voter rolls are sometimes bloated with the names of voters who have died or moved, either because the system is run inefficiently or because Democrats worry they might remove eligible voters if they are too aggressive about keeping their registration lists clean, thus hurting their party’s chances. California recently loosened its rules to allow the unlimited collection of absentee ballots (also known as “mail-in” or “vote-by-mail” ballots). The state did so despite evidence that this third-party ballot collection, sometimes derided as “ballot harvesting,” raises a real, if rare, risk of election fraud. Democrats, too, operate on the mistaken theory that making voting easier inevitably helps Democrats.12

In addition to state divisions over proper voting rules, we now face new challenges. When Donald Trump emerged on the political scene during the 2016 election season, he introduced a whole new set of concerns about the resilience of the U.S. election system. He stoked Republican fears about election fraud and convinced many of his supporters, despite all evidence to the contrary, that the system was “rigged” against Republicans and against Trump in particular. The matter caused a national crisis in 2020, when Trump lost in his presidential reelection bid to Democrat Joe Biden and falsely claimed that Democrats stole the election from him.13

Trump came far closer than many people realize to blocking Biden from assuming the presidency by exploiting weaknesses in the set of uniquely American rules for choosing the president via the Electoral College. This risk of election subversion remains real and serious, although the risk somewhat lessened in 2022 with the defeat of election denialist candidates in swing states and the passage of new federal legislation governing the counting of Electoral College votes.14

Throughout all of these skirmishes, in what I have called “the voting wars,” courts have been called upon to assure that we have fair elections. Yet courts have not been the great protectors of voting rights that we might hope for, even as they did what was necessary to thwart Trump’s attempts to subvert the 2020 election. Indeed, in recent years courts have been the last place that voting rights activists have wanted to be to protect the right to vote, because the conservative Supreme Court has been actively hostile to both constitutional claims and to many claims under federal statutes, most importantly the Voting Rights Act.15

Part of the reason for the lack of success in voting rights claims before the judiciary is the constitution itself. Many Americans assume that the constitution includes an affirmative right to vote, but shockingly, it does not. It stipulates no right of any person to vote for members of the House of Representatives, the Senate, or the president. The United States stands in marked contrast with many other countries whose constitutions affirmatively guarantee the right to vote.

Article I guarantees a popular vote for the House of Representatives, but the provision enfranchises only those who are qualified under state law to vote for the state’s most numerous legislative house. The Seventeenth Amendment extended the same rule for Senate elections. Voting rights therefore depend in part upon state law, not a federal constitutional guarantee.16

Many of the protections that some Americans enjoy today for voting rights come not directly from the text of the constitution but rather from a generous reading of the Fourteenth Amendment in Supreme Court opinions from the 1960s, during the period known as the Warren Court. These precedents, emerging when Earl Warren was the chief justice of the United States, protected most citizen, adult, resident, nonfelons from certain forms of disenfranchisement.17

These precedents are important but are not enough. They leave a great deal of room for discriminatory voting laws that do not directly disenfranchise people but instead burden their right to vote. They leave some people who should be eligible to vote unprotected or underprotected. And we currently face an ultra-conservative Supreme Court supermajority that gives every benefit of the doubt to states that pass laws intended to make it harder to vote. Even worse, there are worrying signs that some of the earlier Warren Court voter-protective precedents are in danger of being overturned.

The current court’s chary protection of voting rights is much more in line with the bulk of the court’s history than with that short period of the Warren Court. People must stop thinking of the Warren Court as representing the Supreme Court’s typical approach to voting rights; it was the anomaly. It was the Supreme Court in 1874 that told Virginia Minor that she had no constitutional right to vote because she is a woman, despite the passage of the Fourteenth Amendment. As we will see in the next chapter, it also was the Supreme Court in 1903 that told Jackson W. Giles, an eligible African American voter, that it could do nothing to assure that he could vote in Alabama, despite the passage of the post–Civil War Fifteenth Amendment barring discrimination in voting on the basis of race.

In some ways, the current Supreme Court majority is more dangerous than earlier Supreme Court majorities because it has not just been skimpy with constitutional protection of voting rights. It has also read Congress’s power to protect voters’ rights very narrowly. Even though a half-dozen provisions in the constitution empower Congress to protect voting rights, such as provisions in the fourteenth and fifteenth amendments providing that Congress “shall have power to enforce” each amendment “by appropriate legislation,” the conservative majority is much more protective of states’ rights to run elections as they see fit than of Congress’s constitutional prerogatives, even if the states are disenfranchising voters. It has been unwilling to treat Congress as an equal branch of government entitled to proactively protect voters.

It was this Supreme Court majority in 2013 that struck down a key part of the Voting Rights Act in Shelby County v. Holder. The voting law, overwhelmingly enacted and reenacted by bipartisan congresses and presidents, mandated federal oversight of states and localities with a history of racial discrimination in voting. The law was remarkably effective in protecting minority voters from discrimination, but the court held there was not enough evidence of current discrimination in those states covered by the law to justify continued federal oversight. With federal oversight gone, discrimination unsurprisingly quickly reemerged.18

Today, protectors of voting rights essentially play defense, leading to a flood of litigation each election cycle between the political parties over the minutiae of registration and voting rules. Some egregious voting rules get rolled back, but many do not. Often the judges deciding the cases break down on ideological and party lines, with judges running as or appointed by Republicans being more protective of states’ rights and more hostile to voting rights legislation than judges running as or appointed by Democrats.

The litigation almost never fully resolves disputes. When a law is struck down, a legislature often enacts a new or revised version of it, and the litigation starts anew. New campaign finance rules and a hyperpolarized political system create incentives to pursue as much election litigation as possible. Democrats sue when voting restrictions are severe and even when they are not. Republicans, too, often sue when states or localities loosen rules to make it easier for voters to register and vote. If politics these days is a game of inches, then election litigators are the ones scuffling in play after play. It is a vicious cycle with no ending or realistic resolution.19
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This book is about a proposed constitutional amendment providing an affirmative right to vote, which would be the Twenty-Eighth Amendment to the constitution, assuming no other amendments are ratified first. It is about how an amendment can more fully protect voting rights than the current constitution, make elections more secure, and deter election subversion.

The basis for an amendment is the concept of political equality. In a modern democracy, the people should rule, and the primary way they do so is by voting for president, members of Congress, and state and local leaders. Among those people who meet basic citizenship, residency, and adulthood eligibility requirements, voter registration and voting should be easy in a system designed to assure integrity and prevent fraud. Each voter’s ballot should be weighted equally and fairly counted.

The idea of such an amendment is not new. Some supporters of the original Fifteenth Amendment after the Civil War wanted a broad law protecting the voting rights of more Americans. People considered an amendment affirmatively guaranteeing a constitutional right to vote again starting in 1959, when the civil rights movement was getting going, and yet again after the disputed presidential election of 2000. Those efforts have not yet borne fruit. We have always needed an affirmative right to vote in the constitution, but current fights over voting and voting rules make the matter more urgent.

An affirmative constitutional right to vote would put voting rights advocates in a much better position. It would provide much more direct protection for voting rights and shift the burden of proof in the courts so that states would have to come forward with real and compelling reasons to make it harder to vote. It would make it more difficult for courts to reject voting rights claims.

In addition to assuring that all voters are treated equally and do not face undue burdens on voting, a constitutional right to vote would protect the right to have ballots equally and fairly counted. It would protect minority voters from discrimination more directly than the Fifteenth Amendment. It would facilitate systems for automatic voter registration and national voter identification. It would give Congress broad powers to protect voting rights and instruct courts not to unduly interfere with those powers. These provisions would create a system where eligible Americans each have the same opportunity to participate in the political process and to elect representatives of their choice.

But a constitutional right to vote would also deescalate the voting wars and decrease the amount of election litigation by simultaneously protecting voter access and assuring election integrity. It would be written clearly enough that it would be hard for the Supreme Court to ignore its commands and continue to thwart voter protections, and it would enhance Congress’s powers to protect voters if the Supreme Court continues to resist. A system of automatic voter registration coupled with voter identification could minimize the need for litigation, assure that all eligible voters will be able to cast a vote, and deter election fraud by those who exploit the current system. And it would do so without mandating a federal takeover of the election process.

A constitutional right-to-vote amendment would also thwart election subversion and safeguard American democracy. An explicit guarantee of the right to vote for president, for example, would moot and obviate any attempt to get state legislatures to override the voters’ choice for president though the appointment of alternative slates of electors, as Trump and his allies tried to do in 2020. Rules that guarantee not only the right to vote but the right to have that vote fairly and accurately counted would provide a basis for suing election officials who seek to disrupt the integrity of election systems. Leaks of voting system software or an administrator’s lack of transparency in counting ballots could become constitutional violations that voters could remedy by suing.

In short, a constitutional right to vote would protect core voting rights while simultaneously dealing with some of the particular pathologies of the electoral system that have served to make the United States a laggard rather than a world leader on the question of democracy. It is possible to promote election integrity and fairness for voters while preserving much of our decentralized system for running elections.20
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Readers who have gotten this far into this introduction and who are sympathetic to its mission are nonetheless likely to think that calls for a constitutional amendment are futile. The skepticism is well founded.

After all, even when Democrats controlled the presidency, the House of Representatives, and the U.S. Senate in 2021 and 2022, they could pass neither a comprehensive set of voting reforms known as the “For the People Act,” nor the “John R. Lewis Voting Rights Advancement Act,” to update the Voting Rights Act and reverse the Supreme Court’s Shelby County decision. While those bills passed the House and got a bare majority vote in favor in the Senate, they could not overcome the Senate filibuster, and at least two Democratic senators, Joe Manchin of West Virginia and Kyrsten Sinema of Arizona, refused calls to eliminate the filibuster to pass the legislation.21

Moreover, passing a constitutional voting rights amendment would be much harder than enacting legislation. It would require two-thirds affirmative votes of both houses of Congress and ratification by three-quarters of the state legislatures. The last voting-related amendment to be ratified was the Twenty-Sixth Amendment (lowering the voting age to eighteen) in 1971, before most of the current U.S. population was born. Since then, American politics has become much more polarized, and the prospects of any constitutional amendment gaining supermajority support in both Congress and the states seems fanciful—much less one on as charged a subject as voting rights.22

For three reasons, however, I believe that pursuing a constitutional right-to-vote amendment makes sense, especially now. First and foremost, movements for constitutional amendments take a long time and pay important dividends as the amendment progresses. The Nineteenth Amendment, protecting women’s right to vote, is a good example; it took decades of political organizing and coalition building to get the amendment passed. Along the way, state after state passed constitutional amendments that enfranchised women. Indeed, by the time of the Nineteenth Amendment’s ratification in 1920, women’s suffrage was a reality in thirty states. State action built a groundswell of support for women’s suffrage that eased the ultimate passage of the Nineteenth Amendment, thereby locking in its gains for future generations in case of attempted backsliding or a failure of an amendment to pass on the national level.23

Second, a constitutional right to vote could actually promote the voter integrity that Republicans and conservatives say they favor. For example, provisions for automatic voter registration coupled with unique voter identification numbers will clean up the voting rolls and make double voting significantly harder. Further, increasing turnout can also work to the benefit of Republicans and conservatives, especially with the Republican Party’s recent turn toward courting working-class voters.

Third, an amendment would deter election subversion, something in the interest of all democracy-supporting Americans. We face new dangers of stolen elections and an urgent need to safeguard our democracy.

There are many forms such an amendment could take, and later in this book I sketch out two possibilities. First I present a basic version that provides the key protections for those who should already be enfranchised by those Warren Court precedents (citizen, adult, resident, nonfelons) and that creates a rational voter registration and identification system. Second, I consider a more robust version that could go beyond these basic provisions to enfranchise felons who have completed their sentences and residents of U.S. territories such as Puerto Rico; eliminate the Electoral College and replace it with a national popular vote for president; and change the composition of the Senate to reflect one-person, one-vote concepts otherwise accepted in U.S. politics and law.

It will be up to those who lead a popular movement toward a new constitutional right-to-vote amendment to decide whether to go basic and appeal more widely across the political spectrum, or to go more robustly toward political equality and enfranchisement at the risk of alienating some potential political allies. The end of this book discusses those tradeoffs more fully.
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I make the case for a constitutional right to vote through stories of how different states have made it harder for different populations to vote over the last few decades. The focus is as much on what is broken as how it can be fixed.

Chapter 1 examines the inconsistent role of the courts in protecting voting rights. Beginning with an example of Texas discriminating against military voters, and the Supreme Court’s rare rejection of that discrimination, it shows how most of the time the Supreme Court has failed to be a broad protector of voting rights, and that instead it has been the people, through advocacy for passage of constitutional amendments, who have stepped up for enfranchisement.

Just as chapter 1 shows how Texas made it hard for military voters, chapter 2 describes how that state has long gone after student voters, and, in particular, students at its largest Black college, Prairie View A&M University. The attacks on student voting undermine a core value of current American democracy: political equality. The chapter explores the key provisions of a proposed constitutional amendment that promotes political equality by granting fully equal voting rights to all citizen, adult, resident, nonfelons.

Chapter 3 then turns to potential expansions within a constitutional right to vote: to felons who have completed their sentences, to residents of at least some U.S. territories, and through changes in how we elect the president and members of the U.S. Senate. This book’s appendix offers a few versions of the potential constitutional right to vote, considering the various permutations.

Although political equality is the primary motivation for passage of a constitutional amendment containing an affirmative right to vote, the amendment also would serve two other major purposes. First, as chapter 4 explains, a constitutional amendment would reduce litigation and polarization over the voting process itself, deescalating the voting wars. Second, as detailed in chapter 5, an affirmative right to vote in the constitution would make it harder for unscrupulous politicians to subvert election results and turn election losers into winners.

Chapter 6 concludes the book by grappling with the “how to get there” question. It looks at prior efforts to place an affirmative right to vote in the constitution and how earlier voting rights amendments passed. It considers why red states might support a constitutional right to vote, a key question given that amending the constitution requires supermajority support from both houses of Congress and ratification by three-quarters of state legislatures. The chapter explains that a constitutional right to vote would not federalize American elections, and it would come with benefits for red states. The chapter debunks the common wisdom that turnout increases invariably help Democrats, and it shows that a constitutional right to vote can help Republicans win elections as much as it can help Democrats. A constitutional amendment also would lessen the risks of election fraud and limit voter confusion.

Still, in today’s polarized society getting any constitutional amendment through both Congress and state legislatures, much less one that could have an effect on who is elected to office in those bodies, is going to be a hard slog. There is no sugarcoating the difficulties of the task ahead.

But even the attempt to pursue a constitutional amendment would have great benefits for democracy. Continued Republican intransigence to a constitutional right-to-vote amendment could embolden Democrats to take more aggressive statutory steps to protect the right to vote, potentially generating new conflict with the Supreme Court that could in turn generate further democratic reform.

The status quo is unsustainable and dangerous to our democracy. Pursuing a constitutional amendment protecting the right to vote is the most sensible way forward, even if it takes more than our generation to get there.






Chapter 1
COURTS ARE NOT ENOUGH



Sergeant Herbert N. Carrington was one of the lucky few whose right to vote was protected by the Supreme Court.

In 1946, an eighteen-year old Carrington enlisted in the military in his home state of Alabama. When the army transferred him to a job in White Sands, New Mexico, in 1962, he moved with his family to nearby El Paso, Texas. Yet when he tried to register to vote in the Republican Party primary in Texas he was surprised to learn he was ineligible. The state constitution prohibited from voting any military members who were not Texas residents before joining the service.1

Carrington sued directly in the Texas Supreme Court in 1964, arguing among other things that his disenfranchisement violated the Equal Protection Clause of the Fourteenth Amendment of the U.S. Constitution, a provision barring states from denying “any person within its jurisdiction the equal protection of the laws.”2

The Texas high court denied his petition, pointing to a 1959 Supreme Court case, Lassiter v. Northampton County Board of Elections, that rejected an equal protection challenge to a North Carolina law establishing a literacy test for voting. Lassiter held that so long as the state had a rational reason for denying classes of voters the franchise, and the law was not being put in place for racially discriminatory reasons or administered in a racially discriminatory way, this disenfranchisement was constitutionally permissible. “The ability to read and write,” the Supreme Court in Lassiter held, “has some relation to standards designed to promote intelligent use of the ballot.”3

And just as North Carolina could decide that those who could read or write English might make better voting decisions and therefore be better voters, the Texas Supreme Court held that Texas could disenfranchise military personnel on grounds that “in the nature of their sojourn at a particular place [they] are not, and cannot be, a part of the local community in the same sense as its permanent residents.” The argument was that these military personnel were just passing through and not residents with sufficient ties to the community. The court called the disenfranchisement “not unreasonable” and “nondiscriminatory.”4

Carrington sought relief from the U.S. Supreme Court, raising his equal protection claim once again. In defending its state constitution, Texas argued that “it has a legitimate interest in immunizing its elections from the concentrated balloting of military personnel, whose collective voice may overwhelm a small local civilian community.”5

Without discussing any tension with its Lassiter decision, the Supreme Court in Carrington v. Rash struck down the Texas law as a violation of the Equal Protection Clause. The right to vote, the court wrote in a 7–1 opinion, “cannot constitutionally be obliterated because of a fear of the political views of a particular group of bona fide residents.” Justice John Marshall Harlan, dissenting for himself alone, argued that the Equal Protection Clause, enacted after the Civil War, was “not intended to touch state electoral matters.”6

It is hard to overstate how lucky Carrington was in getting the Supreme Court to strike down his disenfranchisement. His lawsuit came during the only period in the entire 235-year history of the Supreme Court when it was hospitable to broad constitutional voting rights claims. The so-called Warren Court, lasting from the mid-1950s to the late 1960s under Chief Justice Earl Warren, saw a broad expansion of voting rights thanks mainly to its capacious reading of the Equal Protection Clause.7

The Warren Court enfranchised not just Carrington but also people like Morris Kramer. He was a thirty-one-year-old bachelor stockbroker who lived with his parents and who had been barred from voting in a local New York school board election by state law that limited voting for school board members to those who were parents of school-aged children or an owner or renter of taxable property in the district. The state said it was trying to limit the right to vote in the local election to those primarily interested in its outcome.8

The Supreme Court in the 1969 case Kramer v. Union Free School District No. 15 noted that that the law disenfranchised “the following persons (unless they are parents or guardians of children enrolled in the district public school): senior citizens and others living with children or relatives; clergy, military personnel, and others who live on tax-exempt property; boarders and lodgers; parents who neither own nor lease qualifying property and whose children are too young to attend school; parents who neither own nor lease qualifying property and whose children attend private schools.” It held that the law was not “sufficiently tailored to limiting the franchise to those ‘primarily interested’ in school affairs,” even assuming that New York had a compelling state interest in so limiting the franchise.9

Herbert Carrington and Morris Kramer, both, perhaps not coincidentally, white men (and Carrington in the military no less), fared better than many others who had previously brought their claims of disenfranchisement to the Supreme Court over time, including most importantly Virginia Minor and Jackson W. Giles. Their cases perpetuated the disenfranchisement of millions of women and African American voters despite constitutional amendments that appeared to protect their rights.10

We already saw in the introduction how the court rejected Virginia Minor’s claims to gender equality in voting, deciding that the question of enfranchisement was a matter for the states rather than federal constitutional law. Minor’s case came before the passage of the Nineteenth Amendment, which barred discrimination in voting on the basis of sex. In contrast, Jackson Giles’s case came to the Supreme Court after passage of the Fifteenth Amendment, which barred discrimination on the basis of race, and the court still refused to help him.

From before the founding of the United States and through the Civil War in the 1860s, southern colonies and states had enslaved African Americans, and, along with some Northern states, had denied them the right to vote. In 1857, the court in the infamous case of Dred Scott v. Sandford held that that African American slaves and their descendants, even if free, were not citizens of the United States and therefore not entitled to the rights of citizens. Without citizenship there was certainly no right to vote.11

In the aftermath of the Civil War, Congress passed the Reconstruction Amendments: the thirteenth (in 1865), abolishing slavery except as a condition of criminal punishment; the fourteenth (in 1868), guaranteeing that states protect the privileges and immunities of citizenship and prohibiting states from denying any persons within the state due process or equal protection of the laws; and the fifteenth (1870), barring racial discrimination in voting. One might have thought that those amendments would have led to the quick enfranchisement of African Americans—or, at least, African American men—but it was not to be.12

Jackson Giles alleged in his 1903 case that despite the passage of the Reconstruction Amendments decades before, Alabama continued to disenfranchise thousands of African Americans while regularly affording white male Alabama citizens the right to vote. Without disputing that the Fifteenth Amendment expressly barred discrimination in voting on the basis of race, a majority of the justices on the all-white Supreme Court refused to grant relief to Giles, in part because it would be impossible for courts to enforce a rule requiring the state of Alabama to register African American voters and allow them to vote.13

The ruling recognized the ineffectiveness of the Fifteenth Amendment without federal enforcement, and it perpetuated the continued disenfranchisement of African American voters under the conditions of Jim Crow in the American South. It came in the middle of nearly a century of race-based disenfranchisement and white supremacy between the end of the Civil War and the beginning of the civil rights movement.14

It was not until the passage of the Voting Rights Act in 1965 that the federal government began to enfranchise African American and other minority voters effectively. Although the Supreme Court at first upheld the act against constitutional challenge and repeatedly interpreted its provisions broadly to protect minority voting rights, by the early twenty-first century, the court had pulled back. In the 2013 Shelby County v. Holder—a crucial case that I will return to later in this chapter—the court held that Congress no longer had the power to force states with a history of discrimination to get federal approval before making changes in their voting rules. As we shall see, the implications of this ruling were quite broad in terms of the court reining in Congress’s power to protect voting rights. Further, in a series of cases interpreting section 2 of the act, the court read its voter protective provisions narrowly, undercutting the power of racial minorities to challenge restrictive voting rules and assure fair representation in legislative bodies.15

Things have remained bleak for other voters seeking enfranchisement via the courts. The Supreme Court in 1973 refused to recognize that disenfranchisement of felons who had completed their sentences violated the constitution. The court in 2000 rejected the claim of residents of Washington, D.C., that they had the right to vote for members of Congress. Lower courts similarly rejected voting rights claims brought by U.S. citizens living in U.S. territories such as Puerto Rico. The Supreme Court also upheld an Arizona law barring the third-party collection of mail-in ballots, a prohibition that made it harder for Native American voters living on reservations a chance to cast a ballot. The court has never overruled its Lassiter opinion, which allows some literacy tests as prerequisites for voting. It is only a congressional statute, part of the Voting Rights Act, that prevents states from once again imposing English reading and writing requirements for voting. Congress can reverse statutes by simply passing a new bill rather than going through the arduous process for creating a new constitutional amendment.16

From that moment in time in the 1960s, we could see what it would mean for a Supreme Court to muscularly protect voting rights, as the court did for Carrington, Kramer, and some others, such as students, who were often discriminated against in college towns by local residents unhappy with the choices students might make at the ballot box. Those decisions established that when a state disenfranchises those who are citizens, adults, residents, and nonfelons, the disenfranchisement is likely to be held unconstitutional by the courts under the Fourteenth Amendment’s Equal Protection Clause. As a matter of doctrine, the Warren Court established the legal principle that a voting rule disenfranchising voters who are citizen, adult, resident, nonfelons must satisfy “strict scrutiny,” showing a court that a voting law is “narrowly tailored” to satisfy a “compelling state interest”—a standard that is very hard for states to meet. (It is sometimes said that “strict scrutiny” is strict in theory but fatal in fact, yet there are some rare cases in which the court has upheld laws judged under this onerous standard.)17

The idea that claims of outright disenfranchisement would be subject to a close judicial look has mostly survived as the Supreme Court turned more conservative in recent decades, although there are worrying signs these precedents could be in danger. Moreover, the courts never extended close judicial scrutiny to rules that do not explicitly or formally disenfranchise voters but instead put up roadblocks that make it systematically harder for some Americans, such as poor Americans, to vote or to register to vote.

The shift in judicial attitudes leaves the protection of voting rights to the whims and preferences of a majority of Supreme Court justices. There is no question that since the end of the Warren Court, the court has pulled back on its protection of voting rights. For example, in the case of Bush v. Gore, which ended the disputed presidential election of 2000, the court affirmed that the constitution does not guarantee anyone the right to vote for president. The court explained that under a provision in Article II of the constitution allowing each state to appoint presidential electors “in such Manner as the Legislature thereof may direct,” states at any time could take back their power to appoint presidential electors directly in future elections. It is only when a state gives voters the right to vote does the requirement that voters receive equal treatment come into play. (The court in Bush held that the recount conducted in Florida violated this requirement of equal treatment.)18

Similarly, in 2008, the court in Crawford v. Marion County Election Board allowed states to pass more onerous voting rules, such as strict voter identification laws, without proof that such laws serve any interests in preventing fraud or promoting voter confidence. This case followed a pattern of the court deferring heavily to states when they said, but did not prove, that their onerous laws were needed to protect against fraud.19

The arc of the moral universe may bend toward justice, but the Supreme Court’s cases have not bent uniformly toward greater enfranchisement. Think more of a one-time pendulum swing than a one-way arc. Right now, with a deeply conservative Supreme Court, the pendulum is swinging back to where it was before the Warren Court—away from voting rights.

[image: ]

It is not surprising given the age and structure of the U.S. Constitution and a focus on past practice that courts have not led the way on the protection of voting rights; at the time of the constitution’s ratification, many states limited voting rights to white, male property owners.

Unlike the constitutions of many other advanced democracies that expressly protect the right to vote, the U.S. Constitution is silent. We have nothing like section 3 of the Canadian Charter of Rights and Freedoms, providing that “every citizen of Canada has the right to vote in an election of members of the House of Commons or of a legislative assembly and to be qualified for membership therein,” or like Article 38 of the Basic Law of the Federal Republic of Germany, which provides that when it comes to election of the Bundestag (or parliament), “Any person who has attained the age of eighteen shall be entitled to vote.”20

The original constitution said remarkably little about voting. It provides (in Article I, section 2) that when representatives are elected to the U.S. House of Representatives, the qualifications for voters in that race have to be the same as the qualifications that the state has set for voting for “the most numerous branch of the state legislature.” That provision appears to guarantee popular election for the House, but it does not enfranchise anybody in particular, leaving voter qualification questions to the states. Senators, under the original constitution, were chosen by state legislatures, not the people in a direct election. Nor does Article II of the constitution give anyone the right to vote for the U.S. president. It instead gives states the power to appoint presidential electors “in the manner as the Legislature thereof may direct,” a provision that some argue opens the pathway for election subversion as state legislatures potentially overturn the will of the voters to vote for president. This is in some ways unsurprising. As the leading historian of the right to vote, Alex Keyssar, wrote: “Few, if any, of the late eighteenth-century framers would have supported even a white male approximation of universal suffrage, and most were inclined to view voting as a privilege rather than a right; there was no way, thus, that a ‘right to vote’ could have been inscribed in our fundamental law, as it has been in many constitutions written in the twentieth century. Moreover, for pragmatic political reasons—having to do largely with the politics of constitutional ratification—the framers decided to let individual states define the breadth of the franchise, which the states commonly did in their own constitutions.”21

Looking across American history, it has been not the Supreme Court but the people who have been the main protectors of voting rights. After the Supreme Court refused to recognize enslaved African Americans as citizens, and after the Civil War freeing the slaves, Congress passed and states ratified a series of amendments ending slavery, guaranteeing citizenship for those born in the United States, and barring discrimination in voting on the basis of race.

After the Civil War, in debating what would become the Fifteenth Amendment, Congress considered but rejected passage of a broad amendment that would have come closer to recognizing an affirmative right to vote. As Keyssar explains, the center of the Republican Party was not united around this broader amendment: “What opponents of a broad amendment rejected in the end was the abolition of discrimination based on nativity, religion, property and education. They wanted to retain the power to limit the political participation of the Irish and Chinese, Native Americans, and the increasingly visible clusters of illiterate and semiliterate workers massing in the nation’s cities.” The debate ended with a compromise in the Fifteenth Amendment that did not broadly protect voting rights but instead phrased the right in the negative, barring discrimination in voting on the basis of race. The negative phrasing proved to be a common model for future amendments.22

When the Supreme Court in Giles refused to enforce the Fifteenth Amendment, the struggle for civil rights continued for decades. It was the people’s representative, Congress, that passed the 1965 Voting Rights Act that finally put power behind the promise of the Fifteenth Amendment’s probation on race discrimination in voting.23

After the court in Minor in 1874 rejected a claim that the constitution already enfranchised women, women and men came together in a common struggle and passed the Nineteenth Amendment in 1920 barring discrimination in voting on the basis of sex. It took decades from the first organized attempts at gender equality in voting until it became part of the constitution. The women’s suffrage movement engaged in coalitional politics to build support state-by-state; coalition building was complicated by concerns among southern states that enfranchising women would inadvertently lead to greater voting rights for African Americans.24

The Seventeenth Amendment, ratified in 1913, gave voters who were qualified to vote under state law a right to vote directly for U.S. senators, overturning Article I’s earlier provision giving state legislators the right to choose senators. The direct election of senators was a Progressive-era reform, proposed alongside other reforms such as a failed proposal to abolish the Electoral College. But while the Seventeenth Amendment, like Article I before it, afforded some degree of popular sovereignty, it deferred to the states to set voter qualifications. The Seventeenth Amendment enfranchised no one in particular.25

The next set of election reforms via constitutional amendment came five decades later in the 1960s, amid the rise of the modern civil rights movement. The Twenty-Third Amendment, which gave Washington, D.C., three Electoral College votes, began in the Senate as a more ambitious proposal from moderate Republican Senator Kenneth Keating that would also have led to potential representation for District of Columbia residents in the House of Representatives. Senator Keating’s proposal got paired with Senator Spessard Holland’s proposal to ban the use of poll taxes in state elections. Both measures got folded into a piece of must-pass continuity of Congress legislation. When the measure passed the Senate and reached the House—where it faced significant opposition from Southern Democrats for its inclusion of the poll tax provision—Manny Celler, the chair of the House Judiciary Committee, stripped the proposal down to an amendment only for D.C. representation in the Electoral College. It passed by voice votes in both houses of Congress, and states ratified the measure nine months later in 1961.26

The Twenty-Fourth Amendment, barring the use of poll taxes in federal elections, emerged as the civil rights movement gained steam. At the time, only five southern states still required some form of payment to be eligible to vote. The unlikely champion of the measure in the Senate was Senator Holland, a segregationist who long fought to repeal the poll tax as an objectionable wealth-related condition for voting. John Kowal and Wilfred Codrington III point out that although the poll tax was a measure primarily aimed at preventing African Americans from voting, by the time Holland advocated for an amendment, demographic change meant that poor whites were more likely to be disenfranchised by the tax than African Americans. The measure repealing poll taxes nonetheless faced severe opposition from Southern Democrats, who saw it as an attack on white supremacy, and it took some parliamentary maneuvering to get the measure out of Congress in 1962.27

Civil rights groups viewed the proposed poll tax amendment as a diversion from more sweeping voting rights and civil rights protections and did not support it. As Bruce Ackerman and Jennifer Nou explain, “The National Association for the Advancement of Colored People (NAACP) opposed the Twenty-Fourth Amendment precisely because it threatened to condemn further civil rights initiatives to the tender mercies of a minority veto by the states under Article Five of the Constitution, which requires ratification by three-fourths of the states.”28

Once Congress approved the measure, ratification in the states took seventeen months, and only two southern states, Florida and Tennessee, were among the ratifying states. Two years after the 1964 ratification, the Warren Court in Harper v. Virginia State Board of Elections held that the Equal Protection Clause of the Fourteenth Amendment barred poll taxes in state elections as well.29

The Twenty-Sixth Amendment, extending the franchise to eighteen- to twenty-one-year-olds, passed during the Vietnam War, when eighteen-year-old males were being drafted into military service. Many conservatives and liberals had long united behind a franchise extension to include young soldiers in an appeal to patriotism and military service, supporting those putting their lives and safety at risk while fighting for the United States as disenfranchised adults. But progress on an amendment had stalled.30

Congress extended voting rights to age eighteen by statute in a section of a 1970 amendment to the Voting Rights Act. But the Supreme Court ruled in Oregon v. Mitchell that the age extension was unconstitutional as applied to state elections. This created great confusion about how the upcoming 1972 elections were going to be conducted, with eighteen- to twenty-one-year-olds having only the right to vote in federal, but not state, elections. Congress quickly passed the Twenty-Sixth Amendment in 1971, and a supermajority of states ratified it in four months (with some states ratifying on the same day Congress voted), the fastest ratification in U.S. history.31
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Each amendment to the U.S. Constitution protecting voting rights was an improvement on the past, and Warren Court voting decisions under the Equal Protection Clause were noteworthy expansions, but even together they are not nearly enough. Especially in the hands of a Supreme Court hostile to broad protection of voting rights and one that could well consider overturning or weaking some of the key voter-protective court precedents, voting rights remain in peril.

We should not simply assume that those Warren Court precedents protecting the right to vote are so sacrosanct that they would not be overturned by the Supreme Court. A court that could overturn precedent and allow states to ban abortion despite the 1973 decision in Roe v. Wade and despite decades of decisions upholding the practice could overturn voting cases such as Carrington and Kramer. It could also hold additional key parts of the Voting Rights Act unconstitutional or continue whittling away at its vitality through chary statutory interpretation.32

The potential vulnerability of past voting rights decisions is more than theoretical. Consider, for example, a series of Warren Court cases including Baker v. Carr and Reynolds v. Sims that came to establish the “one-person, one-vote” rule. These cases hold that when states or local bodies draw district lines for Congress, a state legislature, or a local body, the districts must have approximately equal numbers of people in them. Chief Justice Warren later called Baker the most important decision of his tenure, a remarkable statement given that this period also included other landmark decisions such as Brown v. Board of Education, requiring integration of schools, and Miranda v. Arizona, establishing the right of criminal defendants to receive a warning of their right to remain silent. The one-person, one-vote rules prevent a kind of extreme gerrymandering, where small rural areas may have disproportionate power when district lines are drawn on the basis of geography rather than population.33

A 2016 case, Evenwel v. Abbott, exposed a possible way to dilute Baker and Reynolds. There, the Supreme Court rejected an argument that the one-person, one-vote rule requires drawing lines with an equal number of voters, rather than people in them. (Adopting the argument would have favored more rural Republican areas, with fewer noncitizens and children.) The Supreme Court held that the state did not have to choose to equalize the number of voters to comply with the one-person, one-vote rule. But the court left open the question whether, although a state was not required to draw lines on the basis of equal voters rather than people, a state could permissibly do so.34

Crucially, two of the Supreme Court’s most conservative justices, Samuel Alito and Clarence Thomas, cast doubt on the one-person, one-vote rule overall, suggesting that states could go back to the practice of drawing district lines with unequal populations. And since that ruling, more justices have joined the court who may agree with them; justices such as Brett Kavanaugh, Neil Gorsuch, and Amy Coney Barrett, who fashion themselves as “originalists” focused on the “original public meaning” of the constitution, are unlikely to embrace Warren-era conceptions of “living constitutionalism” in which the meaning of constitutional provisions may change over time in line with current social values. This puts the whole series of Warren Court voting rights precedents in danger unless respect for precedent carries the day.35

If the one-person, one-vote rule could be subject to rethinking down the line, who knows what other damage the Supreme Court might do to voting rights?
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It would be bad enough if the Supreme Court turned back Warren Court precedents that expand voting rights for citizen, adult, resident nonfelons. But the court stands poised—and already has shown—it can do further damage to voting rights by reading Congress’s broad voting-related lawmaking powers narrowly.

To understand the harm the court can do in this context, consider the structure of the constitution. Congress has the power to act only when the constitution enumerates that power; the Tenth Amendment reserves all other power to the states or the people. Some of Congress’s enumerated powers are very specific, such as the powers in Article I, section 8 to declare war, coin money, establish a post office, and provide and maintain a navy. Other powers are broad or vague, such as the power to “make all laws which shall be necessary and proper for carrying into execution the foregoing powers.”36

When it comes to Congress’s power over voting rights, most of the election-related amendments to the constitution include a specific section stating that “the Congress shall have power to enforce this article by appropriate legislation.” Justice Ruth Bader Ginsburg saw in those sections a vast reservoir of congressional lawmaking power:


The Constitution uses the words “right to vote” in five separate places: the Fourteenth, Fifteenth, Nineteenth, Twenty–Fourth, and Twenty–Sixth Amendments. Each of these Amendments contains the same broad empowerment of Congress to enact “appropriate legislation” to enforce the protected right. The implication is unmistakable: Under our constitutional structure, Congress holds the lead rein in making the right to vote equally real for all U.S. citizens. These Amendments are in line with the special role assigned to Congress in protecting the integrity of the democratic process in federal elections.37



Unfortunately, Justice Ginsburg wrote those words in a dissenting opinion that therefore did not carry the weight of law. Her holistic analysis of Congress’s power in the constitution to take “lead rein” on voting rights appeared in her dissent in Shelby County v. Holder, the 2013 case in which the court held that Congress no longer had the power under the Fifteenth Amendment to require states and localities with a history of racial discrimination in voting to get federal approval—or “preclearance”—before making changes to their election rules. Before the court in Shelby County killed off this provision, these jurisdictions had the burden of demonstrating to the U.S. Department of Justice or to a three-judge federal court in Washington, D.C., that a proposed new voting law would have neither the purpose nor the effect of making minority voters worse off.38

Preclearance had proven to be extremely valuable in protecting minority voters, and the Supreme Court had repeatedly upheld the provision against claims by covered states that it exceeded Congress’s powers and infringed on state sovereignty protected by the Tenth Amendment. In the 1966 case South Carolina v. Katzenbach, for example, the Warren Court agreed preclearance was strong medicine but wrote the provision was justified by a century of resistance to African American enfranchisement. The court held that this part of the Voting Rights Act was well within Congress’s powers to enforce the Fifteenth Amendment’s ban on racial discrimination in voting.

The court in Katzenbach emphasized that the measure was both geographically targeted to those jurisdictions where racial discrimination in voting had been a problem, and temporally limited, as the law would sunset after five years if not renewed by Congress. As originally enacted in 1965, preclearance applied to much of the Deep South and a bit beyond: Alabama, Georgia, Louisiana, Mississippi, South Carolina, and Virginia, along with many counties in North Carolina and one in Arizona.39

Racism unsurprisingly did not disappear immediately after passage of the Voting Rights Act, and Congress repeatedly renewed the preclearance provision to protect minority voters. In the 1970s, Congress tweaked the formula used to determine the jurisdictions covered and applied it to any state or locality that before the act had used a “test or device” for voting, such as a literacy test, and had low voter turnout in 1964, 1968, or 1972. This brought Alaska, Arizona, and Texas and counties in California, Michigan New York, and South Dakota under the act as well.40

Congress repeatedly extended the duration of the preclearance requirement, most recently in 2006 when it extended the law for another twenty-five years. It did not, however, alter the coverage formula, which meant that jurisdictions covered by preclearance were still determined using data from the 1960s and 1970s. Changing coverage would have been a politically delicate maneuver, because it would have required identifying which new jurisdictions were engaged in racial discrimination in voting and which had improved enough in protecting minority voting rights so they no longer needed federal supervision.41

Congress’s choice not to reassess the coverage formula proved to be fatal. In the years since the renewal of the Voting Rights Act in 1986, the Supreme Court had undergone a states-rights federalism revolution. This conservative shift in judicial philosophy had made the court more skeptical overall about Congress’s power to regulate state conduct.42

It was clear early on that this revolution was going to spill over into voting rights. As Congress considered the 2006 amendments to the Voting Rights Act, including a reauthorization of preclearance, I testified with other law professors before the Senate Judiciary Committee about the threat of the court holding the preclearance provision of the Voting Rights Act unconstitutional. We urged Congress to update the coverage formula or take other steps to demonstrate it was taking seriously the court conservatives’ concerns about what they viewed as congressional overreach. But leaders in Congress worried about upsetting the delicate bipartisan coalition supporting the status quo, and the 2006 amendments passed without such changes.43

In 2009, the Supreme Court heard the first post-2006 challenge to the continued constitutionality of preclearance. In NAMUDNO v. Holder, the court ducked a decision on the constitutional question, but the 8–1 opinion plainly signaled that the law was in danger of being struck down. The court suggested the measure was now in serious constitutional doubt, a warning sent clearly to Congress to fix the coverage formula. Justice Clarence Thomas alone dissented, viewing preclearance as unconstitutional, even if Congress tried to fix it.44

Congress did not act even after NAMUDNO’s warning, and in 2013 the Supreme Court issued its 5–4 decision in Shelby County, holding unconstitutional the coverage formula used to determine which jurisdictions were subject to preclearance. The court, in an opinion by Chief Justice John Roberts, ruled Congress had not provided recent evidence of sufficiently widespread intentional discrimination in voting by states covered by preclearance, and this failure to update the formula offended the states’ rights to “equal sovereignty,” a concept the court did not well define but likely stemmed from the Tenth Amendment’s reservation of power in the states. It held that the Voting Rights Act had to rely upon more recent data to be justified as permissible under Congress’s enforcement powers.45

The court tried to portray its decision as minimally invasive, not striking down preclearance itself but merely the coverage formula. Once again, only Justice Thomas was willing to kill preclearance as a whole. Yet Chief Justice Roberts and the rest of the conservative justices in the majority knew full well that striking down the coverage formula effectively dismantled preclearance—preclearance cannot operate without a valid coverage formula and the political impediments that made coming up with a new coverage formula in 2006 were present—or indeed, even greater—than in 2013.46

Justice Ginsburg’s dissent explained that because the preclearance provision had been such a good deterrent to unconstitutional conduct, there was not likely to be much evidence in the preclearance states of intentional discrimination in voting. “Throwing out preclearance when it has worked and is continuing to work to stop discriminatory changes,” the justice wrote, “is like throwing away your umbrella in a rainstorm because you are not getting wet.” She and the other liberal justices believed that, given Congress’s broad powers to enforce the Fifteenth Amendment and other voting amendments, the court should defer to a rational judgment by Congress about targeting legislation to where voting rights concerns were the greatest.47

Shelby County marked a new era in how the court approached both voting rights and Congress’s power to enforce the various amendments to the constitution protecting those rights. Far from recognizing “the special role assigned to Congress in protecting the integrity of the democratic process in federal elections,” as Justice Ginsburg’s dissent suggested, the court has treated Congress like a regular litigant appearing before a trial court that has to produce an adequate evidentiary record. It has not treated Congress as a coequal branch of government entitled to exercise its own judgment as to what laws are constitutionally required to protect voting rights under Congress’s enforcement powers.48

Shelby County made it clear how difficult it would be to get bold voting rights legislation through the Supreme Court. With a court that not only fails to protect voting rights on its own but that could also well stymie congressional efforts to provide that protection, we need a more direct path toward full enfranchisement.49

One other avenue of congressional power remains somewhat more promising, at least in federal elections. Article I, section 4 gives Congress broad powers to “make or alter” state rules for conducting congressional elections. As constitutional law scholar Franita Tolson has shown, this power in the “Elections Clause” was historically understood quite broadly, and a Supreme Court taking history seriously (as many of the justices purport to do) would accept such a broad understanding of congressional power. But in the hands of a Supreme Court majority skeptical of both voting rights and of Congress’s power over the states generally, there is reason to worry that Congress’s Elections Clause power will wither just as its power to enforce voting-related amendments has. In our polarized polity, even getting meaningful voting rights legislation through Congress has proven difficult, meaning that much of Congress’s power under the Elections Clause remains untapped.50
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The time has come to add an amendment to the U.S. Constitution affirmatively protecting the right to vote. Voters in the United States can no longer depend upon the negative protections of voting rights in the constitution itself, or the Supreme Court’s interpretation of those rights, or Congress’s attempts to protect those rights when it is subject to what is essentially a Supreme Court veto.

In the past, some have argued that pushing such a constitutional amendment could be counterproductive, because it might imply that the constitution does not already robustly protect voting rights through the Fourteenth Amendment’s Equal Protection Clause and the voting-related amendments. The argument had some appeal following the voter-protective decisions of the Warren Court era and even in the years after, when more conservative Supreme Court majorities did not appear to have much appetite for overturning such holdings and clung more seriously to stare decisis, or respect for precedent.51

But today, there is far more reason to worry about the fate of those Warren Court precedents, and there already is a Supreme Court majority that does not believe the constitution robustly protects voting rights. While an attempt to amend the constitution to include an affirmative right to vote carries some risk of a negative implication, this concern is outweighed by the political and social benefits that such an attempt would bring. In short, there is little downside to pushing for a constitutional right to vote, and especially little risk when it comes to Supreme Court backlash. We already have the backlash without any widescale efforts to add the amendment.

The right to vote is too important to leave in the hands of a Supreme Court that has shown itself increasingly hostile to voting rights. Most of us would not be as lucky as Sergeant Carrington or Morris Kramer before the Supreme Court. The time has come to play offense and not just defense.

The struggle for a constitutional right to vote, even if it takes decades and ultimately does not succeed, will have benefits for American society and politics. We need to consider what the contents of such an amendment would look like, what the amendment would do, and how to try to pass it. We cannot afford to avoid this struggle.






Chapter 2
AN AMENDMENT FOR POLITICAL EQUALS



When the state of Texas defended its disenfranchisement of military voters in the Carrington case, it made two arguments. One stressed the supposed transitory nature of military service and soldiers’ ostensible lack of ties to the community. The other maintained that the state “has a legitimate interest in immunizing its elections from the concentrated balloting of military personnel, whose collective voice may overwhelm a small local civilian community.”1

The two arguments are radically different. Texas’s first claim—that only residents of a community should be entitled to vote for leaders of that community—is quite commonplace and accepted in the United States and around the world. Any set of voting rules must recognize some limitations on the franchise, such as allowing only people who live in an area to choose its representatives.

Texas’s second claim—that the state may exclude some residents from voting because of how they might vote and affect public policy—is more controversial and complex. Even today, despite its rejection by the U.S. Supreme Court during the Warren Court era, the argument still holds sway among some people.2

This second argument should be considered illegitimate in a twenty-first century participatory democracy. Elections should be about the division of power among political equals, and a state should not be allowed to disenfranchise otherwise eligible voters because of how they might vote and change public policy. This political equality principle must be at the core of any constitutional amendment protecting the right to vote.

Texas’s resistance to student voting over many decades shows the continued inclination of some to limit the franchise because of how people might vote. As we will see, the long-running battle against student voting in Texas’s Waller County is best explained not by a concern that students fail to meet the legal residency requirements. Instead, it appears derivative of that second argument Texas made in Carrington: voting restrictions driven by fear that these mostly African American students might have preferences different from nonstudent residents and that they could elect representatives who would enact their views into law and policy.

Basic principles of political equality reject the legitimacy of imposing voting restrictions based upon how people might vote. Only a constitutional amendment that protects the political equality of all voters can fully counter illegitimate attempts to shape the electorate.
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Let’s return to Texas’s first claim that it could use military employment as a proxy or shortcut for residency status. State and local governments almost always require residency as a condition for voting. I may have a great interest in who is elected governor in Michigan, for example, and I may even donate to a Michigan gubernatorial candidate’s campaign, but as a resident of California without ties to Michigan, no one seriously contends that I have the right to vote for Michigan’s governor. Without some form of a residency requirement, elections could be swamped by people who are not part of the geographic community in which an election is taking place.3

The problem with Texas’s residency argument in Carrington was not about the concept of residency as a condition for voting, but about its implementation. Roughly speaking, residency for voting means that a person lives primarily in the particular area where the person intends to stay an indefinite period rather than move elsewhere. It is a question of fact about each voter’s location and intent. In a 1964 elections case unconnected to Carrington, the Texas Supreme Court explained that “neither bodily presence alone nor intention alone will suffice to create the residence, but when the two coincide at that moment the residence is fixed and determined. There is no specific length of time for the bodily presence to continue.”4

Under this definition, many soldiers living in Texas were hardly transients—they were longtime Texas residents who had the same interests and concerns as nonsoldiers living in Texas. They cared about their roads, schools, taxes, police, and everything else affecting what it meant to live in their community. Sergeant Carrington had moved to Texas with his family, set up his home, and even ran a side business in El Paso. He was hoping to vote in a local election taking place two years after his arrival in Texas about issues related to his everyday life. He was disenfranchised only because he served in the military.5

Texas’s blanket rule against voting by members of the military (except those who were Texas residents before enlisting) swept in not just the short-timers passing through on military assignment. It also covered those people, such as Sergeant Carrington, who had developed or had started developing roots in the community. The Texas Supreme Court referred to military members as people traveling through on “sojourns,” but that description was inaccurate for many of the soldiers stationed on U.S. military bases in Texas, who had lived in Texas for years and intended to stay there indefinitely. The U.S. Supreme Court ultimately concluded that Texas’s rule was just too crude to separate bona fide residents who happened to be in the military from those soldiers who were stationed there temporarily.6

Texas’s second argument in favor of its discriminatory voting rule was not about whether members of the military in fact intended to remain in Texas but about whether it was fair to let those soldiers who intended to remain vote in elections where their vote could change election results that might lead to different policy choices. Texas’s argument in Carrington coupled an empirical claim with a normative one: the empirical claim was that members of the military have different preferences on public policy issues than nonmilitary members, and with an influx of military voters, public policy could change toward the preferences of those military voters. The normative claim was that this change in public policy would be bad, and that Texas had a “legitimate” reason to stop voters who work for the military from “overwhelm[ing]” the preferences of other local residents.7

The Warren Court blasted this second argument, describing it as founded on “a fear of the political views of a particular group of bona fide residents.” Although the Supreme Court flatly declared that “ ‘fencing out’ from the franchise a sector of the population because of the way they may vote is constitutionally impermissible,” these kinds of arguments continue to be persuasive to some people, even if they remain implicit: sometimes arguments ostensibly about bona fide residency mask policies motivated simply by a desire to exclude some people from the franchise because of how they may vote. Given Carrington and cases like it, states like Texas are no longer going to publicly admit they are excluding people from voting based upon how they might vote. They might instead hide behind excuses like strict interpretations of residency rules to exclude these people from voting. Disenfranchisement because of how people might vote persists today despite the U.S. Constitution and despite the court’s statements in Carrington and other, similar cases.8
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Consider Texas’s long fight against college students voting in light of Texas’s two arguments in Carrington. In 1973, a federal appeals court struck down a Texas statute that told Texas election officials to presume—absent evidence to the contrary—that students living in a college town were not residents of that town. Five years later, students at Prairie View A&M University, the oldest Black university in Texas, sued Leroy Symm, the tax assessor-collector of Waller County, Texas, where the university is located, because he appeared to be still applying such a presumption against student residency. He would not register Prairie View students to vote unless they had a promise of postgraduate employment in the county, had parents living in the county, or were married and living with a spouse in the county.9

Symm testified “that students and servicemen fall within the same category, and that neither are residents, as a general rule, of the place where they are stationed or attending school, and in making this determination of residency, he applie[d] this assumption.” He refused to register most students at the university.10

Citing Carrington and other equal protection voting cases from the Supreme Court, a three-judge federal district court held that Symm’s practice of treating most Prairie View students as nonresidents violated the Twenty-Sixth Amendment’s prohibition of voting discrimination on the basis of age. The Supreme Court affirmed the district court’s ruling without a written opinion, confirming that Symm’s treatment of student voters was unconstitutional.11

Texas’s battle against student voting has continued for many years, and some Texas counties tried different strategies to exclude student voters. In 2004, the secretary of state of Texas, Geoffrey S. Connor, issued an advisory opinion admonishing Texas counties they could not use special questionnaires to determine whether students, such as those at Prairie View, counted as residents and could be registered to vote. Rebuffing the proposal, Connor concluded that such questionnaires were impermissible: “No more or less can be required of college students during the voter registration process than any other Texas voter. In particular, no Texas county voter registrar may require an affidavit or questionnaire in addition to the information required on the application for a voter registration certificate. A person who has reached the age of majority is presumed able to make a factual statement about voting residence. Moreover, the student is presumed to be in the best position to make such factual statements about the residence of the student.”12

Today, Texas remains one of the few states that does not accept student identification as a permissible form of identification to vote. Texas is also one of the few states that does not allow people to register to vote online or to change registrations when they move within a state. Students, who tend to move a lot and who often do not have driver’s licenses that could be used as identification for voting, continue to face special burdens to voting in Texas and elsewhere.13
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In 2018, Waller County sheriffs arrested a staffer of Mike Siegel, a Democrat who was challenging incumbent Republican Representative Michael McCaul for the local congressional seat. The staffer, Jacob Aronowitz, was trying to deliver a letter to the Waller County courthouse that complained about a decision made by local election officials that risked excluding Prairie View students who lived in campus dorms from voting in the congressional district. Aronowitz took a picture of himself delivering the letter as proof of delivery, and this action apparently disturbed the clerk receiving the letter.

Waller County Sheriff Captain Manny Zamora said that Aronowitz “had been told to leave. He agitated and perhaps accosted the female that was there working … and that’s what we were responding to.” Aronowitz was arrested and authorities reported he was going to be charged with failing to identify himself to law enforcement officials, though Aronowitz through his attorney said he did identify himself. A few days later, perhaps spurred by the attention generated by the arrest, the Texas secretary of state intervened to ensure that Prairie View students living in the dorms could vote in the congressional election.14

Aronowitz was never charged. As he told me: “No charges were ever actually filed, much less dropped. When they took me under arrest, they didn’t provide a basis or probable charge at that time either. When media attention and public outcry came their way during my first few hours of arrest, they interrupted and stopped the intake process in progress, returned my belongings, and then released me after a short and rather surreal exit interview.” This is just the kind of low-level harassment meant to deter people from helping students vote.15

That same year, students at Prairie View A&M again sued Waller County, this time claiming officials made early voting easy in other, whiter parts of the county, but offered limited opportunities at the university. A Texas Tribune/VoteBeat report related the story of one of the plaintiffs in the lawsuit, Jayla Allen, who was suing over the discrimination. When her grandfather was a student at the university in the 1970s, he was disenfranchised. When her parents attended in the mid-1980s, county officials still resisted registering students to vote in the county. “When her older sister was there in the early 2000s, the local district attorney flagrantly threatened to prosecute Prairie View A&M students who voted in Waller County, erroneously claiming they weren’t legitimate residents.”16

Unlike the earlier successful lawsuits brought by Prairie View students, this time Waller County prevailed. Federal district judge Charles Eskridge, a Donald Trump appointee, found that Waller County had engaged in past discrimination against Black residents and students at Prairie View, but it no longer did so and it did not limit voting opportunities for the students. After noting that “no other comparably sized county in Texas places a precinct polling place for early voting directly on, or immediately adjacent to, a college campus in the way that Waller County has for” Prairie View, the judge went out of his way to praise the county along with the students: the students “can draw considerable satisfaction from the fact that their determined pursuit for recognition of their voting rights was the likely catalyst to this singular accomplishment. But at the same time, it’s a matter of great credit to Waller County.”17

The remarks giving credit to Waller County rang hollow to some. “The court’s decision is another reminder that the full promise of freedom and full citizenship remains unfulfilled for Black Prairie View A&M University students in Waller County,” said John Cusick, assistant counsel at LDF, which represented the students.18

Some likely remembered the 2015 notorious arrest and jailing of Prairie View alumna Sandra Bland on a traffic violation, and her subsequent suspicious death—ruled a suicide—in a Waller County jail three days later. Bland’s death was one of the catalysts for the Black Lives Matter movement. Bland, a Chicago resident, was returning to Prairie View to start a summer job at the school.19

With Texas government under Republican control, and a student vote trending Democratic, the continued resistance to student voting is hardly surprising. African American voters are also the most reliable Democratic voters—according to one survey, 76 percent of African American Texans identify as Democrats and only 9 percent as Republicans—and that, too, likely played into the calculus to make voting harder for students at the historically Black Prairie View A&M. It is hard to see Texas’s resistance to student voting as anything other than that second argument in Carrington: that people may be excluded from voting because of how they might vote.20

The struggles of students to vote, despite the passage of the fourteenth and twenty-sixth amendments and despite numerous Supreme Court and lower court rulings affirming equal treatment in voting, demonstrate that more needs to be done. There are many, similar stories about hurdles put in front of African American voters and many others, as the next chapter explains. The existing tools we have to protect full political equality in the United States are inadequate.
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The debates over military and student disenfranchisement in Texas nicely demonstrate two competing conceptions of the purpose of voting. The first—the equal power conception—is that voting is about the division of power among political equals. This links up with the Warren Court era cases such as Carrington and Kramer. The second—the best-choice conception—is that voting is about making the “best” choices for society. This second conception links up with Texas’s argument in Carrington about excluding military voters because of how they might vote. Excluding those voters, Texas claimed, would preserve the power of nonmilitary residents. In essence, Texas argued in favor of disenfranchising a portion of the population to allow what it viewed as the real or deserving residents of an area who choose the area’s leaders. In this view, longtime local residents have more of a stake and more knowledge of local issues and therefore are more deserving of the right to vote.

Although Carrington emphatically rejected the best-choice conception of the purpose of voting, elsewhere the court has embraced it. Recall the 1959 Supreme Court decision in Lassiter holding that the disenfranchisement of otherwise eligible voters who were also illiterate in the English language promotes “intelligent use of the ballot.” The court has never repudiated Lassiter—the issue has been put on hold because the Voting Rights Act, by statute, now bans literacy tests—and some justices could well embrace Lassiter down the line should a similar issue return to the Supreme Court. Literacy tests themselves could even return in the United States if a state tried to reimpose them by arguing that the statute was no longer constitutional, much as opponents of the preclearance portion of the Voting Rights Act successfully argued about the act’s coverage formula in Shelby County.21

Despite Lassiter, the equal power conception of voting, as embodied in those Warren Court voting decisions of the 1960s, has seeped into American public consciousness and deserves explicit recognition in the constitution. The one-person, one-vote principle of the redistricting cases such as Reynolds v. Sims is no longer as controversial as it was when rural counties had much more power in state legislatures. Even in the 2016 Evenwel case, as described in the last chapter, the debate concerned whether it was appropriate to draw districts with equal numbers of people or equal numbers of voters, not about whether the principle should be jettisoned altogether (though two justices appeared open to questioning the one-person, one-vote principle itself). Today, with the exception of the Electoral College and composition of the U.S. Senate (anomalies that I return to in the next chapter), we use the one-person, one-vote principle across American legislative elections without controversy.22

A constitutional right to vote should embrace the equal-power conception of voting. For shorthand I refer to this conception as the principle of “political equality.” Why is political equality so central to a constitutional right to vote? If you and I are political equals, I have no more power to deny you a vote if you cannot read and write in English, are not in the military, or are a college student than you have the power to tell me I cannot vote if I cannot read Spanish, pass a test on basic concepts of budgeting and taxation, or regularly watch TikTok videos. In other words, among a group of political equals we cannot impose tests for voting or look to a person’s status to determine who gets the franchise because such a question cannot be fairly determined by only a subset of the group of political equals. Allowing some political equals to exclude others unfairly empowers some members of the community over others. A voluminous literature among democratic theorists supports this idea of universal suffrage among political equals.23

The strongest argument for the alternative best-choice conception of voting is that democracy depends upon informed decision-making, or else demagogues or incompetent leaders may be selected by voters or voters may adopt bad policies through ballot initiatives and direct democracy. Informed decision-making is of course better than uninformed decision-making, and we should do everything we can to encourage informed voting. (Indeed, I wrote an entire book, Cheap Speech, premised on the idea that we need to give voters better access to reliable information about how to vote in a social media era filled with election-related disinformation.24)

But as laudable as the goal of informed decision-making is, history shows that any attempt to limit the franchise to those who are most likely to be best informed—or using that ground as a pretext for limiting power of likely political opponents—can lead to pernicious, discriminatory results. In the past, Americans have lived under systems in which only white, male property owners could vote, because they supposedly were the best informed or the only ones with sufficient stake in election outcomes. Later systems excluded nonwhite voters, women, military voters, students, federal employees, and nonparents. Today most of us would recognize these exclusions of classes of people from the franchise as morally wrong, whether or not they are precluded by the constitution. These exclusions also are against international law and norms within advanced democracies.25

It is no doubt true that preventing the exclusion of some portion of the population from voting, such as military members or students or women or African Americans, could affect voting outcomes, but in a democracy where we are all equal, that is a feature and not a bug. Election results should reflect the will of all eligible voters, and there is no way to say in advance of the voting itself that the exclusion of a particular group of voters, such as soldiers or students, would lead to better public policy. In other words, deciding who is entitled to vote based upon how they might vote is inherently illegitimate. The best public policy is the one reflecting the will of the people, usually through their representatives chosen by the people in a fair election.26

This basic premise about democracy has wide support among U.S. citizens, and a right-to-vote amendment would assure, in the words of election scholar Richard Briffault, that the right to vote is “an American right” and not a “state-granted” one. A recent survey of citizens found substantial agreement on granting all adult, law-abiding U.S. citizens the right to vote. This universal suffrage is not embodied in the constitution, but it should be. It is especially important to do so because universal citizen suffrage is not unanimously accepted and voting restrictions remain, some of which could be accepted by a future Supreme Court. In that same recent survey, a considerable minority of survey respondents expressed support for disenfranchising citizens who do not pay income taxes, suggesting another reason for enshrining voting protections in the constitution.27
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Once we have agreed that political equality demands equal voting rights, the question then is how best to ensure such equality. As the examples in this book show, the existing constitutional structure does not adequately promote political equality or protect voting rights. The solution is a constitutional amendment affirmatively protecting the right to vote.

Designing a constitutional right to vote requires setting rules beyond those addressing who formally gets the franchise to also cover the mechanisms for conducting elections. After all, a state could formally accept the principle of equal voting rights for all citizens but then impose unequally burdensome registration or voting rules as a pretext for disenfranchising groups of voters. This indirect disenfranchisement should be prohibited too.

Commentators sometimes justify such hurdles under the same best-choice conception of voting. In response to arguments that some states’ voter registration requirements are onerous and lead to fewer people registering to vote, conservative columnist Jonah Goldberg has argued that such restrictions actually lead to better outcomes. “Voting should be harder, not easier—for everybody,” Goldberg wrote in a 2005 newspaper column. “If you are having an intelligent conversation with somebody, is it enriched if a mob of uninformed louts, never mind ex-cons and rapists, barges in? People who want to make voting easier are in effect saying that those who previously didn’t care or know enough about the country to vote are exactly the kind of voters this country needs now.”28

Given these objectionable arguments to impose hurdles to voting to weed out voters who do not “care” enough or “deserve” to vote, a constitutional right to vote must consider not just the eligibility requirements themselves, but how voting rights are protected and elections implemented.

A constitutional right to vote is premised on the idea that voting is about the division of power among political equals. But this standard leads immediately to another question: Who should count among “political equals?” States routinely disenfranchise felons, children, those found to be mentally incompetent, noncitizens, and nonresidents.

In the next chapter, I consider whether people in some of these categories should have their voting rights protected in the U.S. Constitution. For example, it is possible to draft a constitutional provision guaranteeing former felons (or even current felons) the right to vote. I argue in favor of reenfranchising former felons who have completed their prison time and parole. There are other contentious choices as well. An amendment could include voting rights for people living in U.S. territories such as Puerto Rico. These are complicated issues in some U.S. territories and begin with questions about the right of self-determination of people living there.

A voting rights amendment also could tackle the two main U.S. institutions that still do not abide by the one-person, one-vote principle of equal voting power: the Electoral College for choosing the president and the malapportioned U.S. Senate. But such expansions would make an already controversial proposal for a constitutional right to vote even more controversial and less likely to be accepted, even in the medium term, among more conservative voters and in Republican states. Ultimately, I argue for these reforms to be considered separately from a constitutional right to vote.

For this reason, I begin with what I term a “basic” version of the constitutional right to vote, one that would continue to let states exclude noncitizens, nonresidents, children, and former or current felons, and which would not change voting rights for U.S. territories or abolish the Electoral College or change the Senate. I then turn in the next chapter to more fulsome versions of the amendment that expand these categories of voting and explore what we would gain by considering these seriously. (Examples of the different versions of the amendment appear in this book’s appendix.)

In deciding which version of a right-to-vote constitutional amendment to support, advocates will have to make tradeoffs between the versions of the amendment that are more politically possible and versions that are more consistent with the goals of promoting political equality. I return to this issue in chapter 6.
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By using the term “basic,” I do not mean to suggest that such a right embodied in the constitution would be small, or inconsequential, or easily evaded. To the contrary, passage and ratification of the basic version of the amendment would be a monumental accomplishment that would profoundly change the nature of voting rights and elections in the United States. The fuller versions of the amendment would do even more.
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A basic constitutional right to vote should have these six elements:

(1)   all citizen, adult, resident, nonfelons shall have the right to cast a ballot in all elections, including for president and vice president, and to have that ballot fairly and accurately counted;

(2)   all votes in any election will be equally weighted, except for the weighting of votes across states permitted by the Electoral College in choosing the president and vice president;

(3)   all eligible voters will be automatically registered to vote and provided with a unique identification number to allow them to vote as they move from state to state;

(4)   states must provide equal and not unduly burdensome voting opportunities for all voters, measured by ease of voting, and must have substantial reasons, backed by real and significant evidence, for imposing necessary restrictions on, or placing impediments to, casting a ballot; and

(5)   voters must have a fair opportunity to participate in the political process and to elect representatives of their choice regardless of the voters’ race, ethnicity, or membership in a language minority group.

(6)   Congress has broad power to protect voting rights and this power is not subject to narrow judicial interpretation.

Let me go through each of these in turn to explain the basics of these six provisions, saving for later chapters some of the details and complications.


(1) A Positive Right to Vote

The first provision of the proposed amendment is the most fundamental. It guarantees the rights of citizen, adult, resident, nonfelons the right to vote and to have that vote fairly and accurately counted. This provision applies to all elections, federal, state, and local, including those for president and vice president.29

This provision adds an explicit, positive right to vote to the constitution. As we have seen, the constitution generally frames voting rights in the negative and prohibits discrimination in voting on the basis of certain prohibited categories, such as race. This new amendment, in essence, would codify the Warren Court era rulings recognizing the right to vote as fundamental for this class of voters and locks it in so that a hostile Supreme Court cannot continue to water down voting rights.30

The amendment also gives voters the right to claim a constitutional violation if their votes are not being fairly and accurately counted, a provision important for the prevention of election subversion. Due process protections in the fifth and fourteenth amendments should already provide such a guarantee of a fair and accurate count, but placing such a right expressly in the constitution makes it more difficult for courts to deny the standing of voters to sue for a fair and accurate count.31

This provision also makes a major change to the rules in Article II of the constitution for conducting presidential elections and to the Supreme Court’s interpretation of that article in the 2000 case, Bush v. Gore. In Bush, the court interpreted the provision in Article II allowing state legislatures to set the manner for assigning a state’s presidential electors as granting states the power to appoint presidential electors directly, without a vote of the people. The amendment would require each state to conduct a popular vote for assigning the state’s presidential electors. This provision not only serves the goal of political equality, but limits the potential for election subversion.32

Such an amendment would not upset the Electoral College system between states; it would only affect how Electoral College votes are assigned within states. It would not stop states from assigning some of their Electoral College votes by (equally weighted) congressional district, as Maine and Nebraska currently do. Nor would it stop a state from assigning its Electoral College votes proportionally within a state based on the popular vote, or from using ranked-choice voting for choosing how to assign Electoral College votes within a state. Each of these methods treats voters’ voting power equally (although gerrymandered congressional districts do raise the risk of unfair allocation of some Electoral College votes assigned by district).33



(2) Equal Weighting of Votes

This provision would explicitly put into the constitution the Warren Court’s one-person, one-vote principle. It is necessary, despite rulings such as Reynolds v. Sims, because a future Supreme Court could overrule those cases and determine that the original public meaning of the Equal Protection Clause of the Fourteenth Amendment (or Article I as applied to congressional elections) does not require the drawing of districts with roughly equal populations.34

States and local governments would not have the power to create systems of their own, analogous to the Senate, in which each state is entitled to two senators regardless of population. Nor could states design other means of dividing voting power that give more voting power to some voters over others.35

States would have some flexibility in deviating from perfect equality for good reasons, such as to keep city boundaries together. The same standards that the courts currently use to apply to state and local redistricting, rather than the strictest federal standard, would control.36

The provision would carve out voting for president and vice president, which the constitution has always required to be conducted on a state-by-state basis through the Electoral College. That system weights the votes of voters in states with smaller populations as greater than voters in states with large populations. As noted, however, within each state, the votes for president must be equally weighted.37

The provision does not require an explicit carve-out for Senate elections, because Senate elections are conducted statewide, not in districts. As I will explore further in the next chapter, the weighting issue with the Senate arises thanks to the constitutional requirement that each state be assigned an equal number of senators.38



(3) Automatic Voter Registration and Unique Voter Identification Numbers

This provision helps to implement the right to an equal vote. Voter registration and identification requirements are among the biggest sources of dispute in current election litigation. By making the government bear the burden and costs of registering all eligible voters and requiring the government to provide all eligible citizens unique voter identification numbers that would be used to help voters register across states and prevent double voting, elections may be run more securely with less litigation and greater voter confidence. And, of course, easing the path to voter registration promotes political equality by removing a hurdle from voters.39

Some states may not want to set up the procedures for automatic voter registration and may prefer to leave the registration question to the federal government. States would have the option to set up their own systems or leave it to the federal government. This means that the provision would not require a “federal takeover” of elections, as some conservatives fear.

Democrats and those on the left have reflexively opposed all voter identification provisions. But such laws are ubiquitous in most other democracies because they are coupled with voter registration conducted by the government (and often using national identity cards, which the United States does not produce).

The real objection to these provisions as they have been implemented in the states is that they have put the onus on voters to get the right form of identification, which puts an undue burden on certain people, such as students, poor voters, and others. Under the amendment, the government would take on all of those costs and burdens as part of the system of setting up automatic voter registration systems. This will make the system work better across states (as people would have a single voter identification number used for their entire life, just as they have a single social security number) and ensure not only eased voter registration but also a more efficient and more secure voting system overall. States may give voters options to use a thumbprint or other biometric identification methods, if sufficiently reliable.

This registration/identification requirement and the next two provisions in the proposed amendment are unusual in the federal constitution, in that they include much more specific language about the mechanics of government action, including judicial review, than what we normally see in a constitutional amendment. This is far more specific, for example, than a vague right to “equal protection” or “due process” or the “privileges or immunities” of citizenship. Specificity is necessary, however, because neither state governments nor the courts can be trusted to fully protect voting rights through general or aspirational language about the right to vote. Texas’s instance of discrimination against military and student voters, for example, would be much harder to accomplish with these provisions in place.



(4) Assuring Equal Voting Opportunities and Limiting Burdens on Voting Rights

This provision addresses two substantive points and gives a set of instructions to the courts. First, it requires states to offer equal voting opportunities to voters within states. Second, it requires that the voting opportunities be reasonable. It also provides a rule for how courts are to adjudicate claims that states have not complied with the amendment.

First, voters in a state must have roughly equal voting opportunities. This provision does not require states to have a certain number of days of early voting (or even require early voting at all). It does mean, for example, that if a state decides to have an early voting period, the opportunity for voters must be roughly the same. Any burdens on voting are measured on a per capita, not a per county, basis. That means that people in urban and rural voting areas should have similar wait times to be able to vote. That might lead to more hours for early polling places in areas with higher populations compared to sparsely populated areas. The provision does not allow a state to assign one early voting place per county, which puts a bigger burden on voters in larger counties and only gives the illusion of equality or uniformity.40

Second, the provision requires that voting not be unduly burdensome on voters and that impediments to voting be reasonably necessary. This requirement should again be measured not by a specific number of early voting days but by the overall ease with which voters may vote. These standards are unavoidably general, but they should be applied by courts using reasonableness and common sense in a way that puts a thumb on the scale favoring the enfranchisement and easy voting opportunities for eligible voters.

For example, one good rule of thumb for election day voting is that voters should not have to wait more than thirty minutes in line to cast a ballot, and a state’s voting system should be designed to avoid long lines. Such a requirement will likely create incentives for states to create early in-person or mail-in voting opportunities, but such additional voting opportunities would not be specifically required. The key point would be avoiding undue burdens on the right to vote.

To make both of these provisions—equal voting opportunities and voting without undue burdens—a reality, courts would sometimes need to adjudicate the reasonableness of voting restrictions. This provision of the amendment tells courts how to adjudicate such claims. It provides that when a state passes a law that burdens voters unduly or treats classes of voters unequally, states must come forward with a strong interest for doing so, and show with actual evidence that its voting rule is reasonably tailored to meet that interest.41

This provision is necessary because of opinions such as Crawford v. Marion County Election Board, the 2008 case in which the Supreme Court allowed the state of Indiana to impose a strict photographic voter identification provision despite a complete lack of evidence that such laws either prevented an appreciable amount of fraud or promoted voter confidence. Too often, stated reasons for passing laws that burden some voters are but a pretext for the unstated motivation of trying to shape the composition of the electorate, in violation of the equal powers conception of voting.42

Saying that the state must come forward with real evidence that its challenged laws are reasonably necessary to promote the government’s substantial state interest is not intended to subject all of a state’s election laws to strict scrutiny. Applying strict scrutiny would make it too difficult for states to run elections with any kind of discretion. Instead, the state would have discretion within a range of reasonable alternatives to adopt certain voting rules that assure equality among voters and reasonable voting opportunities. A claim that five early voting days are not enough and ten are required would be difficult to sustain under this standard. Courts should focus on voter equality and reasonable, nonburdensome voting opportunities.

The more burdensome the law is on voters, the greater the state’s proven interests would have to be to justify the rule. That standard is not all that dissimilar from current balancing under the so-called balancing test that courts currently use to address such claims (known as Anderson-Burdick balancing); the main difference is that under the new standard the state would have a new burden of proof to provide real evidence of substantial need to justify burdensome voting laws. This shift will protect voters much more than current law.43



(5) Constitutionalizing Protection of Minority Voting Rights

This provision would transform what currently appears as section 2 of the Voting Rights Act into a constitutional guarantee of equal treatment. This is perhaps the most controversial aspect of the basic amendment, and one that could lead to some conservative and Republican resistance.

This provision is necessary because the fourteenth and fifteenth amendments have not been properly interpreted by the Supreme Court to adequately protect voting rights, and because the very conservative court could one day determine that section 2 of the Voting Rights Act, because it is race conscious, itself now violates the Equal Protection Clause of the Fourteenth Amendment. Despite strides toward greater political equality, there simply remains too much discrimination in voting, especially against African American, Latino, Native American, and Asian voters, to leave the issue to a congressional statute that can be neutered by the Supreme Court.

This constitutional provision would enshrine the original intent of section 2 to provide meaningful protection for minority voters, rather than the watered-down version of section 2 that the Supreme Court has recently embraced.44

Some skeptics may be concerned about enshrining another provision regarding race and voting in the constitution, in addition to the Fifteenth Amendment, on the grounds that it might give special treatment to racial minorities that would be locked in over time. This concern is misplaced, because section 2 of the Voting Rights Act, on which this provision is based, is self-sunsetting as racial discrimination dissipates. For example, the requirement under section 2 that jurisdictions draw congressional or legislative districts in which minority voters can elect candidates of their choice requires proof that these jurisdictions continue to exhibit racially polarized voting, in which majority white voters and minority voters prefer different candidates for office and the white majority is usually able to elect its candidates of choice. As racially polarized voting disappears, this provision becomes less necessary and its application less common.45



(6) Congress’s Broad Enforcement Powers

This provision directly takes on the Supreme Court’s federalism revolution, and it clarifies that when Congress acts under its powers to enforce voting rights, it is fully equal with the Supreme Court. Rather than treating Congress like an ordinary litigant that has to produce enough evidence to satisfy the court that it has adopted “congruent and proportional” legislation to deal with state violation of voters’ rights, the Supreme Court must accept congressional legislation protecting voting rights so long as it is rationally related to Congress’s purposes.46

This decision would reverse the results in cases such as the Supreme Court’s Shelby County case by giving Congress greater discretion to determine when states need federal supervision over voting to ensure that everyone’s voting rights are adequately protected. It embraces Justice Ginsburg’s approach to congressional power in her Shelby County dissent.47
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In sum, the basic version of a constitutional amendment protecting the right to vote would be a major step forward in advancing voting rights, one that would promote political equality and assure that the promise of earlier voting rights amendments is finally fulfilled. It also would limit skirmishes in the voting wars, as chapter 4 describes, and it decreases the chances of election subversion or stolen elections, as explained in chapter 5. These additional benefits should make the constitutional amendment more appealing to a wider spectrum of the American public.

The next chapter explores three areas where a constitutional right to vote could be even bolder, with more controversial proposals that may be more in line with the ideals of political equality but that would provoke a much harder political struggle.







Chapter 3
EXPANDING THE RIGHT TO VOTE?



No one in the fight over student voting in Waller County, Texas, disagreed with the idea that voting could be limited to bona fide residents of the county; the fight was about whether Texas election officials were using residency as a pretext to exclude student voters because of how they might vote.

Certain basic limitations on the franchise have pretty much universal acceptance in democracies around the world: residency, citizenship, and adulthood. It is also fairly universal to exclude from the franchise those who lack the mental capacity to make basic decisions about themselves and their lives.

The exclusion of noncitizens and nonresidents is justified on the grounds of defining the overall political community. Citizenship confers certain rights and responsibilities. It is a formal, legal way of delineating full membership in a community. Not all agree that citizenship conveys meaningful criteria for membership in a community. But there needs to be some workable dividing line for determining who is entitled to full rights, and citizenship is the way that countries typically do so, which makes sense as a rough first cut. More practically, any calls in a constitutional amendment to enfranchise noncitizens would be a total political nonstarter, enmeshing the fight for the amendment in immigration battles over citizenship and borders.1

Residency requirements are a commonsense way of determining who will vote in elections to represent distinct geographic constituencies: people who live in Omaha should be the ones who determine the leaders in Omaha and people who live in San Diego determine that city’s leaders. Omaha residents would not want San Diego residents voting for their mayor and vice versa. Without a residency requirement, there would be no clear way of determining who should be entitled to exercise the franchise on the local and district level. And the ease with which residency may be established means that residency requirements are a minor barrier for those who intend to live in a particular area.2

Of course, states and localities can consider expanding the franchise even if the constitution does not require it. Some local school boards have allowed noncitizens to vote in local school board elections on the grounds that local parents, whether citizens or not, should have the right to determine leadership of schools educating the community’s children. Some vacation areas give the franchise to vacation homeowners in certain local elections. These are choices best left up to local communities, given the considerable variation of views on the importance of citizenship and residency in the political community.3

The exclusion from the franchise of children and those lacking mental capacity reflects a different concern, about basic competency to make voting decisions. In the last chapter, we saw that among political equals, the imposition of literacy tests or other tests for voting are inappropriate because each of us as a political equal cannot exclude others based upon what we consider to be appropriate attributes for voting. But such an argument comes apart at the extremes. We would not expect a two-year-old to be able to make enough sense of the world to vote, nor someone suffering from an acute mental illness that prevents them from understanding the nature of the world and their choices and interests. They may be excluded not because of fear they might favor different interests than others, but because they cannot form rational thought to determine their interests. (Some have argued that parents should be given extra votes to represent the views of their children, but that issue goes beyond our discussion here.)4

On voting by minors, there is room for local experimentation. Some jurisdictions are considering lowering the voting age to sixteen on the grounds that sixteen-year-olds have enough experience and rationality to be considered political equals and to express their interests in the community. These choices, too, are best left to local design; the question whether the line should be at eighteen, sixteen, or even lower is not something on which there is likely to be full consensus. Using the legal age of adulthood seems a sensible dividing line on a national scale.5

As to lack of mental competency, the issue is trickier. Care must be taken both that those who have enough capacity are not disenfranchised, while also not allowing the enfranchisement of those certainly lacking capacity whose votes may be manipulated by others. There is plenty of discrimination against persons with mental disabilities. Fears of nursing home staff voting on behalf of a facility’s residents with dementia, while often exaggerated, cannot be dismissed out of hand.6

But what about other limitations on the franchise, or rules that weigh some voters’ votes more than others’? This chapter considers whether a constitutional right to vote should be extended to former felons and to voters living in U.S. territories such as Washington, D.C., and Puerto Rico, who often have no or limited voting rights. It also considers whether the U.S. Constitution’s unequal weighting of votes for president (through the Electoral College) and the Senate (where every state gets two senators, regardless of population) violate principles of political equality and deserve to be changed in an amendment.

This discussion must consider not only the merits of the proposals, but also whether the addition of such changes would be so politically controversial as to render a constitutional amendment, already a longshot, an impossibility.
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“Through our office of election crimes and security, in conjunction with the attorney general’s office and [the Florida Department of Law Enforcement], the state of Florida has charged, and is in the process of arresting, twenty individuals across the state for voter fraud,” Florida Governor Ron DeSantis announced to hoots of approval from a small group of supporters at an August 2022 Florida press conference.7

DeSantis explained that the investigation was targeting former felons in heavily Democratic counties: Palm Beach, Broward, and Miami Dade. Florida voters had overwhelmingly supported a voter initiative, Amendment 4, to restore the right of former felons to vote once they had completed their sentences, but that restoration did not apply to those who had been convicted of murder or sexual assault (who had to go through a more onerous process to get their voting rights back). The people targeted in the new Florida probe had convictions for these crimes and allegedly had voted without restoration.

“And so they did not go through any process,” DeSantis explained. “They did not get their rights restored. And yet they went ahead and voted anyways. That is against the law. And now they are going to pay the price for it. So they will be charged, they are being charged and arrested today, for election fraud. This is a third-degree felony in the state of Florida. They could face a $5,000 fine and up to five years in prison for illegally voting in our elections.”

DeSantis, the future presidential candidate, was burnishing his credentials with a Republican Party base that had been primed for decades to believe that voter fraud, especially committed by Democrats, was a major problem in American elections. Never mind that the rate of voter fraud in the contemporary United States is quite rare and that when election crimes have happened, they appeared as likely to be committed by Republicans as Democrats. DeSantis had established a new office of “election crimes and security,” with a budget over $1 million per year, that critics worried would be used to deter legitimate voting, especially by poor people and people of color who were more likely to vote for Democrats.8

But far from uncovering a major crime wave with dire implications for democracy in Florida, DeSantis appeared to be engaging in a politically motivated prosecution of confused former felons. His efforts appeared aimed not only to shore up his base but also to deter voting by other former felons who were eligible to vote once again, perhaps because they might vote for Democrats.

The New York Times explained that of the twenty people charged out of eleven million Floridians who voted in 2020, “the violations appeared inadvertent, with police body camera footage showing the people puzzled when officers showed up to arrest some of them. In Florida, a conviction of voter fraud requires proof of intent. Already, a judge in Miami has dropped the charges against one of the 20.” Since that report, charges against at least three people were dropped while other defendants took a plea deal.9

One of those body cams covered the arrest of Tony Patterson, in Tampa. He was recorded saying: “What is wrong with this state, man? … Voter fraud? Y’all said anybody with a felony could vote, man.” He further asked the officer arresting him: “Why would you let me vote if I wasn’t able to vote?” “ ‘I’m not sure, buddy,’ the officer replied. ‘I don’t know.’ ”10

The Tampa Bay Times reported that of “the 19 people arrested, 12 were registered as Democrats and at least 13 are Black.” Not among those pursued by DeSantis’s special police force, or even mentioned by him, was a Trump supporter living in the affluent The Villages community outside of Orlando, who indisputably voted illegally twice in the 2020 elections, once in Florida and once, by mail, in New York. That white voter, Joan Halstead, got community service and a mandatory civics class. She moved to have her criminal record expunged. She was one of at least four voters in The Villages so charged.11

It was unsurprising that Patterson was confused about reenfranchisement. Many states disenfranchise felons upon conviction, and Florida had made it exceedingly hard for felons to get their voting rights restored, requiring a restoration order from the state’s governor. Florida voters decided that such strict felon disenfranchisement laws were too draconian, and in 2018 they overwhelmingly passed Amendment 4, a ballot measure that would allow felons to be reenfranchised upon completion of the terms of their incarceration. The measure, which was expected to automatically reenfranchise over one million Floridians, garnered a 64.5 percent positive vote, including from an estimated 62 percent of Republican voters, according to a poll by the University of North Florida.12

Amendment 4 was consistent with a national trend to reenfranchise felons who have completed their sentences, one driven in part by perceived inequities in the criminal justice system. Black men in Florida were far more likely to be incarcerated and therefore disenfranchised. The Brennan Center for Justice reported that by 2016, more than one in five of Florida’s Black voting age population was disenfranchised. According to the Marshall Project, a nonprofit newsroom focused on criminal justice, “Roughly 20 states passed legislation returning or expanding the right to vote to people on probation and parole or those with a felony conviction who have served their time since 2016.”13

The Florida legislature, dominated by Republicans, resisted the reenfranchisement in Amendment 4, probably for the same reason that Texas election administrators resisted student voting: fear that former felons might vote for Democrats. Legislators enacted a new law after the passage of Amendment 4 that created new penalties for former felons who attempted to register to vote if they had not first paid all court fines and fees in connection with their convictions. The law was in line with a unanimous Florida Supreme Court advisory opinion determining that Amendment 4 required the payment of all outstanding fines in order for a felon’s voting rights to be restored.14

But Florida had no central repository of information regarding what those fees were, and there was no easy way for former felons to know whether they owed such fees. Registering to vote without knowing if all fines were paid risked committing a new felony, with up to five years in jail. It was Kafkaesque and cruel.

A coalition of civil rights groups sued Florida, claiming that the legislature’s law would be a trap for the unwary and would ensnare former felons unwittingly in new crimes. A federal district court agreed, holding that the law violated the Equal Protection Clause and Due Process Clause of the Fourteenth Amendment; the Twenty-Fourth Amendment barring the payment of poll taxes; and a federal statute (the National Voter Registration Act) protecting voter registration in federal elections.15

But the entire U.S. Court of Appeals for the Eleventh Circuit heard and reversed this ruling, with the judges siding 6–4 with the state of Florida. The judges split along the party lines of the president who appointed them, with all of the Republican-appointed judges on that court holding there were no constitutional or statutory violations and all of the Democratic-appointed judges dissenting. The majority wrote, among other things, that the Due Process Clause imposed no obligation on Florida to provide “felons with the facts necessary to determine whether they have completed their financial terms of sentence.”16

Judge Jill Pryor wrote in dissent:


So what we know is that Florida imposes substantial, often exorbitant, financial obligations on people convicted of felonies—the overwhelming majority of whom are indigent—with no exceptions for those unable to pay. The State doesn’t track [amounts due] and has no mechanism for providing people seeking to register under Amendment 4 with notice of what and how much, if anything, they owe. Florida doesn’t seriously deny this. Instead, it responds that it’s just too bad if people can’t figure out on their own how much they owe, because the State has no obligation to tell them whether they’re eligible to vote … or how much they would need to pay to get the right to vote back. And here’s the kicker: people aren’t entitled to know how much they owe, Florida says, because they couldn’t afford to pay it anyway. No harm, no foul … this cavalier attitude is hard to believe, yet there it is in the record of this case for all to see.17



Thanks in part to the legislature’s action and confusion, by 2020, only 67,000 former Florida felons had been registered to vote, a small fraction of the estimated 1.4 million Floridians disenfranchised because of a prior felony conviction. The New York Times estimated that at least three-quarters of former Florida felons owe a court debt, and between 70 and 80 percent are indigent and unable to pay.18

Tony Patterson, arrested in Tampa, had a somewhat different problem from those who had completed their sentences but did not know if they owed any fees. He had a sex-crime-related felony conviction. Amendment 4 did not automatically reenfranchise those convicted of sex-related crimes or homicides, although that fact did not appear to be widely known. Felons with these convictions had to instead go through the old process of requesting restoration of rights from the governor. Patterson apparently did not know this, and local election officials who sent him a voter ID card and registered him to vote in the 2020 elections apparently did not realize Patterson was still ineligible to vote.19

It all amounted to a lot of confusion for both former felons and election officials. Prosecutors, having to prove that Patterson intentionally committed the voting crime, dropped the charges after receiving some undisclosed information from local election officials. Likely they figured that election officials, by giving Patterson a voter ID and registering him to vote, had made him reasonably think that he was allowed to vote. Patterson could have gotten up to five years in jail had the charges gone forward. Two other ineligible felons caught by Florida’s election crime squad pleaded guilty and were sentenced to probation after the evidence showed that both had contacted election officials and were wrongly assured they were eligible to vote.20

Meanwhile, the publicity surrounding the arrests and DeSantis’s election police reverberated beyond Florida. The Marshall Project reported that DeSantis’s activity deterred voting in other states where former felons had had their voting rights restored. For example, Iris Gray was “convicted of fraudulent use of a debit or credit card, a Class C felony in Alabama. When Gray first heard about the news of the arrests in Florida, she couldn’t bring herself to watch the videos. Though she is legally eligible to vote in Alabama, and officially registered, she does not plan to vote in the midterms. ‘No, ma’am,’ she told The Marshall Project in a phone interview. ‘I’m not gonna vote.’ ”21

The confusion seemed intentional. If you were a former felon, why take the chance and register to vote? The logical conclusion is that the Republican-dominated Florida legislature and Republican governor Ron DeSantis were doing what they could to make it harder for former felons to register and vote, despite widespread public support for felon reenfranchisement. The Republican lawmakers probably feared that many of these former felons would vote for Democrats, especially given racial disparities in incarceration and support among people of color for Democrats. Early data about former felons who successfully registered to vote indicated that about 52 percent registered as Democrats, 22 percent as Republicans, and 25 percent without a party affiliation.22
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Felons have historically been disenfranchised in many American states, and efforts to get the courts to hold such disenfranchisement unconstitutional have so far been unsuccessful.

In the 1973 case Richardson v. Ramirez, the Supreme Court ruled that disenfranchising felons did not violate the Equal Protection Clause of the Fourteenth Amendment. The court held it permissible to disenfranchise felons because section 2 of the Fourteenth Amendment, which penalizes states in congressional representation when they disenfranchise some male voters, did not apply when those states disenfranchised felons. From this failure to penalize states for disenfranchising felons, the court inferred that the Equal Protection Clause did not protect felons from disenfranchisement. In later cases, the court held that felon disenfranchisement laws that states enacted for intentionally racially discriminatory reasons (such as by targeting crimes more likely to be committed by African Americans) could be found unconstitutional. But that holding knocks out only a small subset of laws disenfranchising felons, in part because proving discriminatory intent is hard.23

Lower court cases later rejected the argument that the Voting Rights Act required felon reenfranchisement, with some courts holding that if the federal statute actually did that, it would unconstitutionally exceed Congress’s powers. And although voting rights legislation unsuccessfully put forward by Democrats in 2021 in the “For the People Act” would have restored some felon voting rights, it is doubtful that the current conservative Supreme Court would hold that Congress has the power to do so under its powers to enforce the fourteenth and fifteenth amendments.24

A new constitutional amendment could moot these problems. It would not matter whether existing constitutional provisions or federal statutes implicitly prohibit felon disenfranchisement; a new constitutional right to vote could explicitly enshrine felon reenfranchisement in the constitution. “Addition 1” in the appendix includes language as part of the proposed amendment. Given the recent experience with Florida’s Amendment 4, the provision explicitly excludes the payments of fines and fees from requirements for reenfranchisement.

I must admit my thinking on this question has changed. My earlier view was that including felon reenfranchisement in a constitutional amendment was unnecessary because states were already moving in that direction; just since 2016, twenty states eased their rules on felon disenfranchisement. According to the National Conference of State Legislatures, two states and Washington, D.C., do not disenfranchise felons even while incarcerated; twenty-one states restore voting rights upon a felon’s release; and sixteen more states restore rights sometime after parole or probation. Only in eleven states are there indefinite bans or greater restrictions on voting rights restoration.25

There is much to be said for letting the process play out in the states, and for building support for felon reenfranchisement on the local and state level before pushing for national change. Adding felon reenfranchisement into the broader constitutional right to vote also could be controversial and make the overall measure harder to pass.

But the events in Florida have convinced me that not all states can be trusted to do the right thing, even when the people of the state favor reenfranchisement. The relentless effort to quash reenfranchisement because of how former felons might vote goes against the norms of political equality discussed in chapter 2. Putting aside the strategic considerations, it now makes sense to place the reenfranchisement of felons within a constitutional right-to-vote amendment.

One can support the reenfranchisement of felons without expanding the franchise to others who are regularly excluded from voting in federal elections: noncitizens, nonresidents, children under the age of eighteen, and those so lacking in mental capacity that they cannot make rational decisions. These limitations, but not felon disenfranchisement, are common across countries and accepted in international law, and the reasons for leaving these groups disenfranchised are not pernicious ones related to how these voters might vote.

In the end, in defining the community of political equals, it makes sense to expand the vote to felons (who have completed their sentences) in order to reintegrate them into society and treat them as political equals once again.
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“Puerto Rico is one of the most corrupt places on earth. Their political system is broken and their politicians are either Incompetent or Corrupt. Congress approved Billions of Dollars last time, more than anyplace else has ever gotten, and it is sent to Crooked Pols. No good! […] And by the way, I’m the best thing that’s ever happened to Puerto Rico!”26

To use CNBC’s term, President Donald J. Trump was using Twitter to “unload” on Puerto Rico in August 2019, just as Tropical Storm Dorian was approaching the island. The storm was the latest threat to Puerto Rico, which is a so-called unincorporated territory of the United States.27

Trump had been severely criticized for the federal government’s response to Hurricane Maria, a Category 5 storm that pummeled Puerto Rico in September 2017. That storm was responsible for almost three thousand deaths, and it left much of the island without electricity for months. Maria led to a desperate humanitarian crisis that never would have been tolerated if it took place in one of the fifty states. The former president even denied that many people died, falsely saying the number of dead had been made up by the Democrats.28

Puerto Rico has no senators, no voting member of the House of Representatives, and no votes for president in the Electoral College. Given this lack of representation, it was unsurprising that the federal response was slow, or that Trump, known for his outrageous comments generally, could unleash his wrath on the people of Puerto Rico with no real consequences. Aides later said that Trump raised the idea of selling or “divesting” Puerto Rico after Maria’s devastation. According to Miles Taylor, a former chief of staff with the Department of Homeland Security, Trump asked about swapping Greenland for Puerto Rico “because, in [Trump’s] words, Puerto Rico was dirty and its people were poor.”29

Puerto Rico is not alone in being populated with U.S. citizens who have no right to vote for president, senators, or members of the House. That status also includes residents of Guam, the Northern Mariana Islands, and the U.S. Virgin Islands. And, on the U.S. mainland, residents of Washington, D.C., have no senators or a voting member of Congress, even though their neighbors in Maryland and Virginia have both forms of representation. D.C. residents only received the right to vote for president in the 1960s thanks to the passage of the Twenty-Third Amendment.30

The situation in American Samoa is even worse; residents there are denied the right to vote for president, senator, and representative while in the territory and are considered “noncitizen United States nationals” lacking the “birthright citizenship” to which all other people born on American soil are entitled. When a resident of Puerto Rico, or of any of the other territories aside from American Samoa, moves to Florida, she can vote in all elections while a Florida resident. But when a resident of American Samoa moves to Florida, she is not entitled to vote because she does not have U.S. citizenship entitling her to register to vote.

Many of the territories have very high poverty rates. According to a 2021 op-ed by Karl Racine, the attorney general for Washington, D.C., and Leevin Camacho, the attorney general for Guam, in the fifty states “the national poverty rate hovers around 11.4%. At the state level, the poverty rates of the neediest states—Louisiana and Mississippi—are around 19%, according to the U.S. Census Bureau Dashboard.” In contrast, “nearly 23% of Guamanians live in poverty, according to the 2019 Guam Statistical Yearbook. And in Puerto Rico and American Samoa, the poverty rates are 43.5% and nearly 60%, respectively.” Increased representation for people living in these territories could vastly improve their standard of living.31

Racine and Camacho were writing shortly before oral arguments in a Supreme Court case called United States v. Vaello Madero. At issue was whether residents of Puerto Rico have a constitutional right to Supplemental Security Income (SSI), or disability payments, if they would be entitled to such payments while living in one of the fifty states. José Luis Vaello Madero moved from New York to Puerto Rico in 2013. As Justice Brett Kavanaugh explained in the court’s 2022 opinion, “While he lived in New York, Vaello Madero received Supplemental Security Income benefits. After moving to Puerto Rico, Vaello Madero no longer was eligible for Supplemental Security Income benefits. Yet for several years, the U.S. Government remained unaware of Vaello Madero’s new residence and continued to pay him benefits. The overpayment totaled more than $28,000.” When the government tried to recoup the money, Vaello Madero resisted, arguing that denying him these benefits violated his right to equal protection under the Fourteenth Amendment.32

Justice Kavanaugh, in an 8–1 decision for the court, wrote that U.S. territories such as Puerto Rico both receive different federal benefits and also have different federal obligations (such as no obligation to pay federal income, estate, or gift taxes). Relying on a series of Supreme Court precedents, he concluded that the question of entitlement to these benefits was one left to Congress’s discretion. Justice Sonia Sotomayor, whose parents were born in Puerto Rico, issued a lone dissent. She argued that denying SSI benefits to Puerto Rico residents lacked a rational basis required under federal law.33

Justice Neil Gorsuch issued a blistering concurring opinion. Although agreeing that under existing precedent the government should win, he also urged the Supreme Court in an appropriate case to overturn that set of century-old precedents commonly known as “the Insular Cases” that justified treating those born in American territories as second-class citizens (or in the case of American Samoa, not even citizens at all).34 He wrote that the Insular Cases were based upon racist assumptions about the supposed inferiority of “alien races,” and he argued that they rested on a “rotten foundation” unmoored to the text of the constitution. Justice Sotomayor agreed, writing in her dissent that the Insular Cases “were premised on beliefs both odious and wrong.”35

It did not take long before an opportunity to review these cases arose. John Fitisemanu, born in American Samoa, moved and established residency in Utah. He was denied the right to register to vote in Utah as a “noncitizen national.” The district court held that denying Fitisemanu the right to vote was unconstitutional, but the U.S. Court of Appeals for the Tenth Circuit reversed, finding itself bound by the Insular Cases. In a Supreme Court filing, Fitisemanu and his co-plaintiffs explicitly asked the court to consider overruling the Insular Cases. Both the Biden administration and the government of American Samoa opposed the petition.36

The Supreme Court in 2022 declined to hear the case, with no noted dissents. It takes four justices to agree to hear the case, so even if Justices Gorsuch and Sotomayor wished to hear it, they needed at least two more justices to agree. Also, they likely would not have wanted the court to take the case unless they knew there were at least three more justices willing to reverse the lower court. The denial of Fitisemanu’s suit suggests we should not expect action on this issue any time soon by the Supreme Court.37

In a modern democracy that generally allows resident, adult, citizen, nonfelons to vote, the treatment of Americans in the U.S. territories is anomalous and an unjustified relic of a colonialist past. Either those born in a territory that is part of the United States should be citizens of the United States with all the rights and privileges of citizenship or they should not be citizens at all; the second-class status that the Supreme Court has long recognized is justified by neither constitutional text nor modern views of democratic theory.

Although the general reasons for treating these Americans as political equals is clear, figuring out how to put that into practice is not. To begin with, not everyone living in American territories wants to be treated as fully part of the United States. The government of American Samoa opposed Mr. Fitisemanu’s lawsuit, and some Samoans do not want birthright citizenship, claiming that the legal change would upset the kind of communal land ownership arrangements that are legal under local law but that could be found to be race-based and in violation of the U.S. Constitution. A prerequisite to any change in legal status should be a fair voter referendum on status, one that would give options to gain equal rights, establish independence, or keep the status quo. If the people living in these territories want full citizenship and voting rights, the rest of us in the United States should find a way to make it happen.38

Perhaps surprisingly, for voting rights in Washington, D.C., and in Puerto Rico, a constitutional amendment establishing voting rights is unnecessary. Congress has the power to admit both areas as states into the United States, creating the fifty-first and fifty-second states. Assuming the residents of these areas want it, this change would entitle each area to congressional representation and two senators. Puerto Rico would also get Electoral College votes to help choose the president, a right D.C. already gained through the passage of the Twenty-Third Amendment. In 2020, 52 percent of Puerto Rico voters supported statehood in an advisory plebiscite, although some criticized the plebiscite’s wording as unfair.39

Democrats have discussed statehood for both areas. Although statehood for Washington, D.C., has been supported mostly by Democrats, sixteen Republicans joined with 217 Democrats in 2022 in passing a bill that would give the people of Puerto Rico the chance to weigh in on whether to become a state. While there is little question that Washington, D.C., would be a safe Democratic state in the near term, the political valence of Puerto Rico is harder to gauge. Some have suggested that given the island’s politics and culture, it could well be a Republican or swing state. A 2020 Politico article noted that “both major islandwide elected officials in Puerto Rico are registered Republicans, as is the sitting governor, who was installed by the island’s Supreme Court. Puerto Rico’s Legislature, which has made a mark in recent years by enacting conservative laws including restrictions on abortion and on expressions of gender identity, is led by registered Republicans in both its House and Senate.” Today, Puerto Rico’s governor is a Democrat, but its nonvoting delegate in Congress is Republican.40

For the other American territories, it is not clear that they are large enough that Congress would seriously consider granting statehood (with populations ranging from a bit over 50,000 to a bit over 100,000 residents each); perhaps some other form of representation on the national level makes sense. But at the very least a constitutional right-to-vote amendment can assure that when those residents are living in a state, they can register to vote in those state elections. One possibility is to allow residents of American territories to vote for president, with their votes counted along with votes cast by voters in Washington, D.C. Further, if the Electoral College vote is abolished, as discussed below, to be replaced with choosing the president through a national popular vote, then otherwise eligible voters living in these territories should have the right to vote for president. See the variations in “Addition 2” in the appendix.41

[image: ]

Sometimes political inequality in voting comes not in who votes, but in how those votes are weighed and counted. Nothing is more unequal in the weighting of votes in the United States than the Electoral College system for choosing the president and the equal state rules for the U.S. Senate.

Joe Biden received over seven million more votes than Donald Trump in the 2020 presidential election. But U.S. presidents are not chosen by a national popular vote. Instead, they are chosen through the Electoral College mechanism that assigns each state a number of votes based upon the number of representatives that they have in the House of Representatives plus the state’s two senators. Under this state-by-state voting system, there were 538 votes up for grabs, and Biden beat Trump 306–232.42

That may sound like a blowout, but looking closer shows that Trump could have won the Electoral College vote with just a small shift of votes in a few swing states. A Pew Research Center analysis found that “Biden won Pennsylvania by just 1.2 percentage points, Wisconsin by six-tenths of a percentage point, Arizona by about a third of a percentage point, and Georgia by a quarter of a percentage point. In those four states combined, Biden beat incumbent President Donald Trump by fewer than 125,000 votes out of 18.5 million total votes cast.” Or, to put it another way, Trump would have been reelected president if he would have gotten just 10,458 more votes in Arizona, 11,780 more votes in Georgia, 80,555 more votes in Pennsylvania, and 20,683 more votes in Wisconsin. This, in a country that cast over 158 million votes. (Trump’s win in 2016 over Hillary Clinton also was exceedingly narrow.)43

Now we do not know if Biden would have beaten Trump by over seven million votes—or indeed beaten Trump at all—if the contest between the two of them were for the national popular vote. Campaigning strategies would have been different. Biden would have spent time racking up votes in Democratic-heavy California and New York rather than ignoring those states as safe wins where he easily captured California’s fifty-five and New York’s twenty-nine Electoral College votes. Trump would have concentrated more on Florida and Texas, where he was able to count on Florida’s twenty-nine and Texas’s thirty-eight Electoral College votes.

But the current system does show that it is possible for a candidate to be supported by millions more Americans and still lose an election thanks to the state-by-state contests in the Electoral College. Indeed, as historian Alex Keyssar notes, this “has happened five times in our history, most recently in 2016, and it has come close to happening on numerous other occasions, including 2004.” It is a system that benefits small states, which get disproportionate power. “In 2016, for example,” Keyssar writes, “Wyoming cast one electoral vote for every 190,000 residents; in California, an electoral vote represented 680,000 people.” Swing states also get the lion’s share of attention from presidential candidates.44

It is emphatically not a system that mirrors the one-person, one-vote ethic of modern political life that has permeated the rest of the American political system since the Warren Court adopted that standard in the 1960s. It is instead one that focuses heavily on the rights of states, as states, rather than the equality of the people living in all of them.

Fortunately, I need not spend much more time here spelling out the fundamental inequalities of the Electoral College and why it has nonetheless endured despite its unpopularity. That case has been made carefully and persuasively many times, most recently by Keyssar in his 2020 book, Why Do We Still Have the Electoral College?, and by New York Times editorial writer Jesse Wegman, in his 2020 book, Let the People Pick the President: The Case for Abolishing the Electoral College.45

Keyssar focuses on the puzzle of why the Electoral College has endured despite its unpopularity over time. His answer is multifaceted, but it begins by explaining the difficulties of amending the constitution. Wegman contrasts two competing narratives of the Electoral College’s role in U.S. politics. The conservative narrative, supporting the Electoral College, says that the founding fathers “got it mostly right” in designing an Electoral College system that “channel[ed] and constrain[ed] the people’s voice in order to prevent a tyrannical majority from trampling the rights of minorities.” The liberal narrative, opposing the Electoral College, “emphasizes the egalitarian ideal at the heart of the Declaration of Independence. We are all created equal, and we should govern ourselves that way.” Pointing to the multiple amendments to the constitution expanding voting rights and the Warren Court’s one-person, one-vote cases, Wegman declares that the liberal narrative, “by and large, has won out.”46

Perhaps. But proposals to eliminate the Electoral College have not garnered bipartisan support; far from it. Given that in recent decades it has been Democratic candidates who have mostly won the popular vote (and sometimes lost the Electoral College vote), support for reforming the Electoral College these days is undoubtedly lopsided favoring Democrats.

Current Republican opposition to Electoral College reform is strong. When Republican U.S. Senator Rand Paul of Kentucky wrote an op-ed in his local newspaper arguing in favor of fixing the Electoral Count Act—an 1887 law that Donald Trump tried to exploit to subvert the results of the 2020 U.S. presidential election (more about that in chapter 5)—he argued that the fixes would help to preserve the Electoral College: “The Electoral College is emblematic of the benefits of federalism. The United States is a continental nation that includes multiple cultures, values and points of view. An individual cannot win the presidency by merely pandering to coastal population centers.” He added: “The Electoral College guarantees that a president can only be elected (and re-elected) by appealing to a broad base of Americans. In short, the Electoral College is the Founders’ answer to a potential tyranny of the majority.”47

Including Electoral College reform within a constitutional right-to-vote amendment would make the measure considerably less likely to pass, and for this reason it probably should be kept out of an amendment and pursued separately. If it were to be included in the right-to-vote amendment, I include language in “Addition 3” to do so in the appendix.

As the next two chapters show, ending the Electoral College system would also have the benefit of decreasing election litigation and making election subversion harder. It is undoubtedly worthy of change as a matter of principle.48

The requirement that each state, regardless of population, be awarded two senators in the Senate is the other feature of the political system in the United States that violates the one-person, one-vote principle. Political scientist Jonathan Ladd believes that the Senate presents a bigger political inequality problem than the Electoral College: “The Electoral College is a constitutional nuisance that created big problems in 2000 and 2016 but poses fewer problems in the long run, even as it is now.… In contrast, the Senate is a massive democratic problem with no plausible solution within our constitutional framework.” Here, Ladd is alluding to the fact that the constitution itself seems to prohibit changing the rules on composition of the Senate. Article V of the constitution provides that, in considering amendments to the constitution, “no state, without its consent, shall be deprived of its equal suffrage in the Senate.” This means that perhaps the United States would have to ratify two constitutional amendments to abolish the Senate: one eliminating the rule on no amendments and the second actually amending the Senate rules. See “Addition 4” in the appendix.49

Ladd points out the inequality problems with the Senate. “California’s 39 million people get two senators in Washington, while two Senators also represent states like Wyoming (578,000 people), Vermont (626,000 people), and Alaska (737,000 people). In 2013, the New York Times pointed out that the six senators from California, Texas, and New York represented the same number of people as the 62 senators from the smallest 31 states. (Florida has since passed New York to be the third-biggest state, but the pattern persists.)” He further notes that those people in states underrepresented in the Senate tend to be those with larger nonwhite populations: “The 10 biggest states (by 2018 Census estimates) all have nontrivial percentages of nonwhite voters, while the 10 smallest states mostly consist of rural, overwhelmingly white states.”50
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There’s no getting around it: two of the biggest political inequalities in the United States—the Electoral College and the Senate—have a great impact on public policy and do not reflect the will of the people. They would be clearly unconstitutional under current interpretations of the Equal Protection Clause if they were not expressly stated in the constitution. But they are perhaps the hardest parts of the constitution to change.

But hope is not lost. Enacting the basic version of a constitutional right to vote, or one that includes additional voting rights for former felons and U.S. residents, will improve political equality in the United States. And that improved situation could then set the stage for further reforms of the Electoral College and the Senate. It may be that not everything can be changed at once, but movement in the right direction could support further reform.






Chapter 4
DEESCALATING THE VOTING WARS



Voting during the 2020 election season that coincided with the COVID-19 pandemic was not easy for many people, but the burdens fell far more heavily on some classes of voters, such as some Native Americans living on reservations, than on others. The burden led to a flurry of lawsuits between those seeking to promote voting rights and those seeking to protect state prerogatives to keep registration and voting difficult for some of our most vulnerable citizens. The litigation cycles seemed endless.

In 2020, vaccines and therapeutics to lessen the effects of COVID-19 were still in their development and testing stages, and health authorities advised limiting face-to-face contact to deal with the airborne virus. Some primary elections were delayed, poll workers often worked behind plexiglass shields, and voters spread at least six feet apart to limit virus transmission. Getting poll workers to show up for work shifts was not easy, especially during some primaries that coincided with localized surges in infection.1

In this difficult public health atmosphere, many people sensibly preferred voting by mail rather than in-person. But states had their own rules for voting by mail, and some states made doing so harder than others. In Texas, only those voters over the age of sixty-five, out of the state for reasons like military service, or suffering from a disability that made getting to the polling place difficult were able to vote by mail. Courts in Texas ruled that fear of contracting the virus did not count as a disability, forcing many people to vote in person if they wanted to vote at all.2

Texas was an outlier, however, and many states did ease the rules for voting by mail during the pandemic. Some states, such as Nevada, even mailed ballots to every active, registered voter during the 2020 general election, eliminating the burden of applying for a mail-in ballot. These practices led to unsubstantiated claims of voter fraud from President Donald J. Trump, running for reelection, who called the plan an “illegal … coup.” This was just one of his false claims about mail-in voting, a centerpiece of his conspiracy theories of a “rigged” election.3

What could be easier than getting a ballot in the mail and popping it back into a nearby mailbox, leaving it for collection by the local mail carrier, or dropping it at a dedicated ballot drop box? This change to mail-in voting during the pandemic made voting easier than it had ever been for many people.

But for some voters on Native American reservations, things were not so easy. To begin with, there were significant barriers to voter registration, and unregistered people did not get ballots mailed to them. According to a 2020 report by the Native American Rights Fund, “Voters surveyed from the Duck Valley, Pyramid Lake, Walker River and Yerington Tribes in Nevada identified travel distance as ‘the single biggest obstacle to registering. Among those who were registered to vote, 10 percent stated that it was difficult for them to travel to register. Among [those] … not registered, a whopping 34 percent said that it would be difficult for them to travel to a place to register … ” For voters in Nye County, Nevada, “The closest elections office is in Tonopah, 140 miles each way by road from the Duckwater Reservation. The Pahrump elections office is 303 miles each way by road. Travel time is at least five hours or ten hours, respectively, if the weather conditions permit.” Polling places for in-person voting can also be very far away, without any available transportation.4

Registering for the first time by mail was possible, but in some circumstances required including a photocopy of valid identification, and photocopy machines were not easily accessible on all reservations. Even postal services were sometimes many miles away. There is no mail delivery on some reservations, with voters instead using post office boxes far from home. Some states will not send ballots to a post office box, and even when they do, things get complicated when post office boxes are in different counties or states, or when multiple families share the same post office box.5

Part of the reason for reliance on post office boxes is not just the lack of regular mail service but also the common lack of standard residential addresses. The lack of addresses stemmed in part from the lack of basic services, like paved roads, in many of these reservations. As the PBS News Hour explained, “For many Native Americans living on tribal reservations, a home address is not a standard number and street name, like 735 Bleeker Street. Instead, it’s a series of instructions. ‘They’ll say something like, I live off highway 86 by milepost 125 and a half,’ said Gabriella Cázares-Kelly, a member of the Tohono O’odham Nation and a Democratic candidate for Pima County recorder in Arizona.”6

Unsurprisingly, the burdens of voting fell especially heavily on Native Americans during COVID-19 times. According to a report in High Country Times, South Dakota encouraged mail-in balloting for its June 2020 primary in response to the pandemic. “Although the state received almost 89,000 absentee ballots in the primaries—five times the number of absentee ballots cast in the June 2016 primaries—and voting increased across the state, voter turnout on the Pine Ridge Reservation remained low, at approximately 10%.” Part of the reason for the low turnout on the reservation was the state’s voter identification requirement: “During South Dakota’s 2020 primary election, any voter who used an absentee ballot was required to mail in a ballot application accompanied by a photocopy of an acceptable photo ID card, or else have a public officer notarize the application. For people on the Pine Ridge Reservation, where businesses are often few and far between, producing a photocopy, or even finding a notary public, can pose significant barriers to applying for absentee ballots.”7

To anyone following Native American voting rights, the disparate impact of COVID-19 was unsurprising. The Supreme Court in 1884 held that Native Americans were not entitled to the protection of the fourteenth and fifteenth amendments; they were not even conferred U.S. citizenship by Congress until the Snyder Act of 1924. Even in the best of times, securing voting rights for this population has proven exceptionally challenging. Recent testimony before a Senate Judiciary Committee subcommittee from Jacqueline De León of the Native American Rights Fund revealed significant acts of intentional racial discrimination against Native Americans. She offered examples of Native voters in South Dakota being forced to vote in a “repurposed chicken coop with no bathroom facilities and feathers on the floor.” Professor Jean Schroedel, writing in her 2020 book, Voting in Indian Country: The View from the Trenches, observed that some of the stories of voter suppression and dilution in Indian country sounded like “they had come out of the Deep South of the 1950s as opposed to Obama’s America.” She explained the motivation for examining Native American voting rights: “I became convinced that what happens in Indian Country is crucial to determining whether ‘the arc of the moral universe’ in the United States does indeed bend ‘towards justice.’ If there is no justice for those descended from the nation’s original inhabitants, how can one claim there is justice for anyone else?”8
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A constitutional amendment guaranteeing the right to vote can do more than bring justice for Native American voters, although that itself is absolutely crucial. It can also lessen the chances of fraud and decrease the amount of election-related litigation. This deescalation of the voting wars is in everyone’s interest.

A longstanding controversy over Native American voting rights in North Dakota shows how a constitutional right-to-vote amendment would have made things better, both in limiting disenfranchisement and in bolstering election integrity. The specificity and breadth of the basic constitutional amendment can lower the overall amount of election litigation in cases such as the fight over North Dakota voting rights. The amendment would require courts to carefully to balance the risks of fraud or other government interests with the right to vote protected by the amendment, with a thumb on the scale favoring voters.
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North Dakota was an increasingly red state, but in 2012 Democrat Heidi Heitkamp squeaked through to reelection to the U.S. Senate by only about three thousand votes. Heitkamp drew a great deal of support from Native American voters, who made up about 5 percent of the voting population in the state and whose voting preferences skewed Democratic.9

Soon after Heitkamp’s 2012 victory, Republicans in the state legislature adopted a strict voter identification law. North Dakota is the only state that does not require voter registration; it requires voters only to adequately identify themselves as eligible North Dakota residents. Before 2012, a local election official could vouch for a voter lacking identification or the voter could sign an affidavit confirming the voter’s identity. The 2012 voter identification measure passed, mostly along party lines, using a “hoghouse amendment” process that expedited legislative procedures and stifled debate.10

As Matthew Campbell of the Native American Rights Fund put it, “Integral to the new voter ID law was the requirement that an ID have a residential address, when the legislature was aware that many homes on reservations in North Dakota lacked residential addresses. Given the high levels of poverty for Native Americans in North Dakota, the lack of access to transportation, the cost of an ID, and the distance to travel to obtain a state ID, it was no wonder that the law had a discriminatory effect.” Among other things, “the law did not allow the use of P.O. boxes to verify a voter’s residency, even though lawmakers knew that many Native Americans (as well as other citizens) relied upon P.O. boxes.”11

In 2015, the state made the law even stricter by removing the authority of the secretary of state to prescribe new acceptable forms of identification and barring the use of college IDs by students for voting.12

Native voters sued North Dakota under the Voting Rights Act and under the U.S. and North Dakota constitutions. In 2016, a federal district court found that the law likely violated the equal protection rights of Native voters guaranteed by the Fourteenth Amendment and temporarily barred its enforcement. The court found, among other things, that Native residents were about twice as likely to lack the right form of identification as non-Native residents, and that on average they had to travel about twice as far as non-Native residents to get to a driver’s license office to obtain identification. As the court explained: “The undisputed evidence before the Court reveals that Native Americans face substantial and disproportionate burdens in obtaining each form of ID deemed acceptable under the new law.”13

The district court held that even under the U.S. Supreme Court’s 2008 opinion in the Crawford case, which upheld Indiana’s strict voter identification law without requiring Indiana to produce any evidence that the law deters fraud, the North Dakota law was unconstitutional under the Fourteenth Amendment’s Equal Protection Clause. The court found the law imposed a severe burden on Native American voters and found that “[t]here is a total lack of any evidence to show voter fraud has ever been a problem in North Dakota.” It restored the use of affidavits or election official vouching to verify identity during the 2016 election. Thousands of Native American voters used these less burdensome methods to vote in North Dakota that year.14

North Dakota did not appeal the ruling. Instead, the North Dakota legislature adopted a new, although very similar, version of its voter identification law in 2017, and it sought permission from the district court to enforce it. Native voters sought a new injunction. The trial court partially enjoined the revamped law. Among other things, the court’s order prevented use of the “current residential address” standard and required the state to accept tribal identifications.15

The U.S. Court of Appeals for the Eighth Circuit reversed the district court’s grant of emergency relief, on a 2–1 vote, with the judges dividing along the party lines of the president who appointed them. The Republican-appointed majority relied upon the Supreme Court’s decision in Crawford upholding Indiana’s voter identification law, even absent evidence the law was necessary to prevent fraud.16

Writing in dissent, Judge Jane Kelly, the sole Democrat-appointed judge on the entire Eighth Circuit, noted the extent of the burden of the current residential address requirement: “The court does not dispute that the district court concluded (based on unrebutted evidence) that at least 69,616 eligible voters—including 4,998 Native Americans—currently lack the identification required to vote. That group comprises nearly twenty percent of the total number of individuals who vote in a regular quadrennial election in North Dakota. And the district court further found that roughly half of eligible Native American voters lack proper supplemental documentation, such that ‘at least 2,305 Native Americans will not be able to vote in 2018 under the new law.’ ”17

Plaintiffs tried to get the U.S. Supreme Court involved on an emergency basis, but the court refused. Justice Ruth Bader Ginsburg, dissenting for herself and Justice Elena Kagan, cited a “severe” “risk of voter confusion” and stated that “the risk of disfranchisement is large.”18

A different set of Native voters brought yet another lawsuit, this one filed just a few days before the 2018 elections, which the district court rejected as coming too late. Faced with no prospect for judicial relief before the impending election, the tribes and their allies sprang into action, with volunteers rushing to issue new tribal identifications with residential addresses that could be used for voting. The effort got about two thousand new identifications into the hands of Native voters just days before the 2018 election.19

This back-and-forth is common when states pass laws that suppress the vote. The suppressive law fuels a counterreaction that helps to assure that at least some people affected by the law can still vote. This may explain why sometimes there are not great adverse turnout effects from these laws. These laws are still pernicious even if they affect too few people to change election outcomes, because they often require Herculean efforts to help people vote by overcoming obstacles put in their way for no valid reason. The question should always be why the state saw a need to put unnecessary barriers in front of voters, not whether they will lead to different election outcomes. Courts taking voting rights seriously would protect the dignitary right of each voter to vote.

In 2019, the same Eighth Circuit panel again divided 2–1, siding with North Dakota in the latest lawsuit over these voting rules. Then, in 2020, as one of the cases brought by Native voters over voter identification was about to go to trial, the tribes settled with the state of North Dakota, agreeing to a consent decree that would require the state to accept certain forms of tribal identification for voting. It was a long and difficult struggle.20
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Imagine how different the controversy between the state of North Dakota and its Native American residents would have looked, how much more protection these voters would have received, and how much more secure elections would have been, had the basic version of the constitutional right to vote amendment been in place.

North Dakota would not have had to implement a voter registration requirement under the proposed amendment, but whether or not it did so, either North Dakota or the federal government would have had to undertake the task of identifying every eligible voter in the state and assigning that person a unique voter identification number. New numbers also would have been assigned to North Dakota residents upon turning eighteen, becoming citizens, or otherwise becoming eligible to vote. For voters moving into North Dakota from elsewhere, the voter identification number would have been assigned by another state or the federal government. In short, a state or the federal government would have assumed the burden of registering (or, in North Dakota’s case, at least identifying) every eligible voter, including bearing all of the costs of verifying identity, such as the costs for obtaining a birth certificate.

This process would have established a person’s identity for purposes of voting, but North Dakota could still have required proof of residency in the state to show voter eligibility. In doing so, North Dakota still would not have been able to pass a law that had the effect of treating some class of voters worse than others or unduly burdening the right to vote for no good reason. Additionally, the state would have been prohibited from discriminating against a group of voters on the basis of race, ethnicity, or membership in a distinctive minority group.

If North Dakota wished to impose a strict identification requirement to confirm residency and that requirement were challenged in court, the state would have had the burden of demonstrating with actual evidence that it faced a real problem with nonresidents voting in North Dakota, and that its identification requirement was a reasonably necessary means of deterring that fraud. Among other things, the state would have had to show that this kind of system deterred appreciably more fraud than systems the state had previously used in which voters could sign affidavits under penalty of perjury identifying themselves and confirming their residency or rely upon election officials to vouch for their identity. The state also would have to show that the requirement would not have a racially discriminatory effect on protected Native American voters.

Under all these pro-voter rules contained in the constitutional right to vote amendment, North Dakota would have been hard-pressed to justify the law it enacted and unlikely to have had a court uphold it. Gone would have been the pass on providing evidence that the Supreme Court’s Crawford opinion currently gives to states seeking to justify their restrictive voting rules. Likely the state would not have enacted the law it did without at least including a backup provision, such as an affidavit alternative assuring the ability to vote for voters lacking a residential address.

Any state truly concerned with deterring fraud would be able to take great comfort in the identification requirement imposed by the amendment. Mandating identification and coupling it with automatic voter registration would lead to a more secure system that would deter fraud. It could also bolster the confidence of anyone concerned about the security of the system. With the amendment in place, courts would have much less discretion to allow restrictive voting laws to remain in effect.
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More generally, the constitutional right-to-vote amendment would lower the amount of election-related litigation. Election litigation has grown steadily since the disputed 2000 election in Florida that culminated in the Supreme Court’s decision in Bush v. Gore. Rates of litigation have nearly tripled in the period since that decision compared to the period before it, averaging about ninety-four cases in my sample of cases in the period before the 2000 election and averaging 274.5 in the period after that election. There are reasons to believe the amount of election litigation will continue to rise, thanks in part to a provision of federal law giving political parties an incentive to raise funds primarily for litigation.21
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FIGURE 1. Sample of Election Litigation, Before and After Disputed 2000 Election. Source: Author research; underlying data posted at https://electionlawblog.org/wp-content/uploads/Election-Litigation-1996-2022.xlsx [https://perma.cc/RC6M-F5SY].



Much of that litigation would disappear or become short and simple with the passage of a constitutional right-to-vote amendment. Disputes over voter registration, voter identification requirements, and the like make up a significant portion of the litigation each year in the sample of cases I regularly collect. With the new amendment, there would no longer be a basis for much of this current litigation.

Gone, too, would be significant litigation over bloated voter rolls and doubly registered voters, litigation that is now often brought by Republicans and conservatives. By assigning each voter a unique identification number, it will be much easier for states to reconcile numbers and assure the accuracy of voter registration records. And all of this can be accomplished without a federal “takeover” of election administration. States could continue to administer their elections within the parameters set by the amendment.22

As a whole, the constitutional right-to-vote amendment would deescalate the voting wars by mooting a great deal of litigation over certain types of election rules. It would increase voter access while making the election system more secure. It would also put a thumb on the scale favoring voters in such disputes. Overall litigation rates likely would decrease, and the skirmishes between “armies of lawyers” in the preelection period every four years would be less common and less consequential.

Now Americans are a litigious bunch, and the detail, length, and specificity of even the basic version of my constitutional amendment would leave room to litigate and for courts hostile to voting rights to try to read the rules narrowly. The risk is that judicialization will limit the amendment’s scope, as courts have done with earlier voting amendments. As election law scholar Rick Pildes noted, in response to Alex Keyssar’s calls after the 2000 election for a right-to-vote amendment, “Once you constitutionalize the issue, you’re doing something other than nationalizing it; you’re turning over control of that issue to the courts to a significant extent. And if you look at the history of judicial action with respect to the vote and democracy, it’s a pretty mixed history.”23

The specificity of the amendment should blunt many of these concerns by giving courts less discretion to be hostile to voting rights. If the amendment successfully constrains courts, then over time the amendment would render pointless many of the types of lawsuits that have been brought in the past over voting rules. In the event that postamendment courts, despite the clarity of the amendment, begin narrowly reading the undue burden standards and allowing more restrictive voting rules to remain in place, Congress could then exercise its broad enforcement powers under the amendment’s final provision to legislate against such restrictive voting rules, without fear of the courts finding enforcement provisions exceeding the permissible scope of Congress’s power.

States would learn that there would not be much to gain by further attempts to game election rules. One way or another, after a few years of litigation and potential legislation, there would be much less to litigate over and far more protection for voters across the board.
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Even with the passage of a constitutional right-to-vote amendment, there would be times when achieving the balance between voter access and election integrity would be difficult. Case in point: the third-party collection of absentee ballots (sometimes pejoratively referred to as “ballot harvesting”). On the one hand, laws against third-party collection of ballots do serve a valid antifraud purpose, given that we have seen, albeit rarely, recent provable instances of election crimes involving absentee ballots. On the other hand, for Native American voters in particular, bans on third-party collection of mail-in ballots can lead to provable instances of voter disenfranchisement. A constitutional amendment still provides a path through these difficult issues.

Fraud committed by illegally collecting, altering, or destroying mailed ballots is rare but has been documented. Most prominently, a ballot collecting scandal came to light in the 2018 elections in Bladen County, North Carolina. There was enough proof that political operatives collected, altered, and destroyed absentee ballots to help a Republican candidate win a U.S. congressional seat that the North Carolina Board of Elections had to order a new election.24

Although the activities in Bladen County may be the most prominent recent example of fraud committed with absentee ballots, it is not the only one. Paterson, New Jersey, conducted an all-mail election in 2020 during the COVID-19 pandemic, and there was enough evidence that nine hundred absentee ballots had been tampered with that a court threw out the election results. A Paterson councilman, a councilman-elect, and two others have been charged with election crimes.25

In 2021, in Rensselaer County, New York’s Republican elections commissioner Jason Schofield pleaded guilty to election crimes premised on a pattern of illegal ballot harvesting over a two-year period. He obtained and filled out the absentee ballots of at least twelve voters without their permission.26

These proven cases of fraud could provide a reasonable predicate for states to ban or limit the collection of ballots—and some states, such as North Carolina, have done just that, often with an exception to allow collection by a relative or legal guardian. Other states limit the number of permissible collected ballots—to, for instance, ten in Colorado. Some, like California, allow unlimited collection of such ballots. The relative rarity of fraud unsurprisingly leaves states to take different views on balancing fraud against voter convenience.27

For some voters, however, an outright ban on collection of ballots might be less of a mere inconvenience and more of a substantial hardship. Consider a physically disabled person living in an assisted living facility who might need help mailing (and perhaps even filling out) a ballot. Of course, this could be just the sort of atmosphere where people would have their ballots tampered with, and for this reason election officials might provide extra security steps for dealing with ballots returned from such facilities.

The discussion earlier in this chapter shows that some Native American voters living on reservations face special difficulties receiving and returning mail ballots, given the distances that some must go to reach postal facilities and government offices. This issue arose in a major voting rights case the Supreme Court decided in 2021, Brnovich v. Democratic National Committee.28

The Democratic Party brought Brnovich in as a case under section 2 of the Voting Rights Act, challenging two provisions of Arizona law: one rejecting ballots that a voter casts in the wrong voting precinct and the other banning the third-party collection of ballots. (“Precincts” are just geographic areas to which voters are assigned to make sure they receive a ballot that properly reflects all the races in which they are eligible to vote based upon their residential address.) At the time of Brnovich, the Supreme Court had not yet weighed in on how section 2 of the Voting Rights Act, which requires states to offer minority voters the same opportunities as other voters “to participate in the political process and to elect representatives of their choice,” applied to what have been termed “vote denial” claims.29

Vote denial claims are those aimed at state rules for registration or for voting. In contrast, “vote dilution” claims go after redistricting that draws lines that make it harder for minority voters to elect their preferred candidates. The Supreme Court developed standards for addressing vote dilution claims in a 1986 case, Thornburg v. Gingles.30

Lower courts had imposed a difficult-but-not-impossible standard for bringing a section 2 vote denial claim, and voting rights plaintiffs had some surprising success under it. Indeed, the U.S. Court of Appeals for the Fifth Circuit, arguably the most conservative federal appeals court in the country, had held that Texas violated section 2 when it passed its very strict voter identification law.31

Nonetheless, when plaintiffs brought Brnovich, I was quite critical. Both a ban on third-party collection of ballots and a refusal to count ballots cast in the wrong precinct were common state laws. Overall, they did not seem to have the kind of major negative effect on minority voting rights as something like Texas’s very strict voter identification law.32

They say hard cases make bad law, but more to the point in this context, given the conservative Supreme Court’s hostility to voting rights laws, it was important to avoid Supreme Court review when reasonably possible and to come to the court with only the best cases and the strongest records. Brnovich did not offer that, and Justice Samuel Alito, writing for the conservative court majority, used the court’s opinion to reject the section 2 vote-denial claims and also to impose a standard that makes it much harder for minority plaintiffs to win such claims overall. He engaged in a state-friendly reading of section 2 that hurt minority plaintiffs and that was not in line with the Voting Rights Act’s text, history, or precedent.33

For our purposes, the importance of Brnovich lay in how Justice Alito, for the majority, and Justice Elena Kagan, in dissent, differently balanced the burden of the ban on third-party ballot collection for Native American voters in Arizona against the state’s interests in preventing fraud and other illegal activities.

Justice Alito began his analysis by stating that having to travel to drop off a ballot or to vote was nothing more than the “usual burdens of voting” for which a section 2 claim ordinarily would not arise, at least under the new hostile standard he created for the case. He noted that the Arizona law allowed certain family members to drop off ballots for others and that Arizona had special provisions for people like those confined by illness to drop off their ballots.

Justice Alito discounted the district court’s holding that “minorities generally were more likely than nonminorities to return their early ballots with the assistance of third parties” because plaintiffs did not offer statistical evidence showing the disparity. Just as important, Justice Alito brushed by the finding that there had been no evidence of fraud in connection with the use of early voting in Arizona, pointing instead to general concerns around tampering with absentee ballots, as well as the risk of pressure and intimidation with ballots cast outside the polling place. Note how Justice Alito required minority voters to produce actual, systematic evidence of a burden while allowing the state to rest on allegations of fraud unsupported by any evidence from within the state. Noting the recent controversy in North Carolina, Alito concluded that Arizona need not wait for a similar problem in that state before acting.34

The burden on Native American voters in Arizona did not get sustained attention from Justice Alito until a lengthy footnote at the end of his analysis. He took the position that if not enough minority voters are affected by a voting burden, the Voting Rights Act does not forbid the state’s conduct, even if some minority voters face great burdens. Responding to the dissent on the question of the lack of adequate postal service on reservations, he reiterated the lack of statistical evidence and called on the U.S. Postal Service to do a better job with mail service on reservations—as opposed to calling on the state to ensure the ease of voting access for vulnerable voters.35

Justice Kagan, for the three liberal dissenters, viewed the matter through a very different lens. Rather than relegating the plight of Native American voters to the end of her analysis of the ballot collection ban, she focused on the lack of reliable mail service on reservations and the large distances that some Native voters must travel to use mail service. “Most Arizonans vote by mail. But many rural Native American voters lack access to mail service, to a degree hard for most of us to fathom. Only 18% of Native voters in rural counties receive home mail delivery, compared to 86% of white voters living in those counties. And for many or most, there is no nearby post office. Native Americans in rural Arizona ‘often must travel 45 minutes to 2 hours just to get to a mailbox.’ And between a quarter to a half of households in these Native communities do not have a car. So getting ballots by mail and sending them back poses a serious challenge for Arizona’s rural Native Americans.”36

Justice Kagan noted the testimony offered from election officials and others in the case that the use of third-party ballot collection on reservations in Arizona was “standard practice” and a prediction by a tribal election official that stopping it “would be a huge devastation.” As to the lack of statistical evidence on the use of ballot collection, Justice Kagan blamed the state for not collecting such data (although it is unclear why such data could not have been collected by plaintiffs during the litigation).37

As to the state’s interest, Justice Kagan noted that tampering with absentee ballots was a crime in Arizona, which deterred fraud more directly than the ban on mere collection of ballots, and in any case there had been no reported cases of ballot tampering in the state. When Arizona first tried to enforce its ban, the Justice Department refused to preclear it under section 5 of the Voting Rights Act. After the Supreme Court killed off preclearance in Shelby County, the state revived it while knowing it would have a disparate impact on Native voters. “The enacted law contains limited exceptions for family members and caregivers. But it includes no similar exceptions for clan members or others with Native kinship ties.” She added, “What is an inconsequential burden for others is for these citizens a severe hardship. And the State has shown no need for the law to go so far.” She further noted that given large distances and a lack of reliable transportation, in-person polling options were not a viable, easier alternative.38

Justice Kagan concluded by responding tartly to Justice Alito’s decision to blame the postal service: “The majority’s argument … is no better than if it condoned a literacy test on the ground that a State had long had a statutory obligation to teach all its citizens to read and write.”39

How different would this disagreement look with a constitutional right-to-vote amendment in place? The shifting of the burden of proof to justify the state law, and the requirement to prevent unequal burdens on voters, especially minority voters, would make it much more likely that Arizona would write a ballot collection law to serve fraud prevention purposes but still accommodate Native voters. For example, the state could have allowed collection of ballots by those with tribal ties, as Justice Kagan suggested, or allowed a certain number of ballots to be collected per person, as Colorado does. Or the state might have proactively engaged in drives to have election officials collect the ballots or installed convenient drop boxes for the collection of ballots in areas without regular postal service.

A constitutional right-to-vote amendment would not disqualify all state laws aimed at deterring fraud. It certainly would not interfere with laws making tampering with such ballots a crime; there is no constitutionally protected right to mess with someone else’s ballot.

Justice Alito was correct in his Brnovich majority opinion that for most voters a ban on third-party ballot collection is not a big deal. But for those voters for whom a ban on third-party ballot collection is a serious deterrent to voting, such as some Native American voters living on reservations, the amendment would require reasonable accommodations to deal with both the threat of fraud and the need for meaningfully equal voter access. It can—and should—be done: securing rights, deterring fraud, and promoting confidence in a fair election system, with less litigation all around.






Chapter 5
SAFEGUARDING AMERICAN DEMOCRACY



It was a remarkable day, and not only for the obvious reason that the first Black president of the United States was being sworn into office.

January 20, 2009, saw George W. Bush, a conservative Republican president who assumed the presidency in 2001 after a deeply contested presidential race in Florida, hand over power peacefully to Barack Obama, a liberal Democrat. Obama and his wife Michelle had coffee with Bush and his wife Laura at the White House. They rode over together to Capitol Hill for the inauguration ceremony. The New York Times reported that after the speech, “Obama escorted Mr. Bush to the East Front of the Capitol, where a helicopter was waiting to take the former president and his wife to Andrews Air Force Base outside Washington for a return trip to Texas.”1

No one wondered whether a peaceful transition of power would happen or whether George W. Bush would seek to remain in the White House. The transition was simply assumed.

Over at the Election Law Blog, a website I have curated since 2003 covering election law issues, I wrote: “Regardless of your politics, today is a day to celebrate the remarkable peaceful transitions to power that occur in this country with each presidential transition. It is something we should not take for granted.”2

When I wrote those words, I did not contemplate that the country would be facing a major crisis of election subversion and potential stolen elections a decade later. I would not have dreamed that I would be worrying about democracy at home, helping issue a report called “Fair Elections During a Crisis,” or establishing the “Safeguarding Democracy Project” at UCLA.3

After all, the country had made it through the 2000 election dispute intact. Bush’s 2000 opponent, Democrat Al Gore, conceded that presidential election after a bitter struggle between the parties, numerous lawsuits, and protests. It culminated with the Supreme Court ending the recount in Florida in the (in)famous Bush v. Gore case, in practice handing the election to Bush. “Let there be no doubt: While I strongly disagree with the court’s decision, I accept it,” Gore said in a speech the evening after the court released the Bush decision late the night before. “And tonight, for the sake of our unity as a people and the strength of our democracy, I offer my concession.”4

But as Donald Trump joined the political scene, things quickly deteriorated.

In 2016, as Trump was running for office against Hillary Clinton, he hinted to Fox News that he would not accept the election results if he lost. “I’m telling you, Nov. 8, we’d better be careful, because that election is going to be rigged,” Trump told Fox News. “And I hope the Republicans are watching closely or it’s going to be taken away from us.” President Obama, at a news conference, assured that he would do everything he could to assure a peaceful transition of power if Trump won, even though he viewed Trump as “unfit” for office. Trump was unrelenting. In a televised debate with Clinton, he twice refused to say he would accept the results, saying he would wait and see: “I will look at it at the time,” Trump said. “I will keep you in suspense.”5

It was not the first time that Donald Trump had made evidence-free claims about elections stolen from him. When he lost the Iowa caucuses to Ted Cruz while seeking (and ultimately winning) the 2016 Republican presidential nomination, Trump wrote on Twitter: “Ted Cruz didn’t win Iowa, he stole it. That is why all of the polls were so wrong and why he got far more votes than anticipated. Bad!”6

The claims continued after Trump won the presidency in 2016 and began running for reelection in 2020, and escalated markedly as the COVID-19 pandemic began and states adjusted their voting rules to allow for safe and fair voting in the midst of an international health crisis. In July 2020, he told Fox News Sunday host Chris Wallace, “I think mail-in voting is—is going to rig the election. I really do.” He again would not pledge to accept the election results as legitimate. When Wallace asked: “Can you give a direct answer, you will accept the election?” Trump replied: “I have to see. Look, you—I have to see. No, I’m not going to just say yes. I’m not going to say no. And I didn’t last time either.”7

Rather than the 2020 election being rigged against Trump, Trump tried to rig it in his favor. And although the country in response has just recently taken some basic steps to protect peaceful transitions of power in the future, a constitutional right-to-vote amendment can do much more to safeguard American democracy and to bolster the fight against election subversion.
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Republican claims of widespread voter fraud are not new, but they accelerated after the disputed 2000 election—despite all reliable evidence that voter fraud in the contemporary United States is rare and that when such fraud occurs it tends to happen on a small scale that does not tip the result of elections. The purported “evidence” of widespread voter fraud consists primarily of describing isolated instances of fraud as the “tip of the iceberg” or by taking administrative error or slack in election administration as conclusive proof of malfeasance.8

The primary purpose of such voter fraud claims, at least until the Trump presidency, was twofold: first, such claims served as the basis to pass laws, such as voter identification laws, aimed at making it harder for people likely to vote for Democrats to register and to vote. Second, such claims riled up the Republican base and helped with fundraising by convincing supporters that Democrats were cheating and did not legitimately deserve to serve in office. Never mind that the constant claims of fraud may have counterproductively deterred voting by Republicans. The claims fueled party tribalism and animus, convincing both sides that the other was trying to manipulate election outcomes. The Trump presidency moved the voting wars from a well-rehearsed debate over the relative threats of voter fraud compared to voter suppression to a new level of delegitimation of the election process itself, raising the danger of election subversion.

Trump’s voter fraud claims were a hallmark of his presidency. He remarkably claimed that there was voter fraud in the 2016 election that he won against Democrat and former Secretary of State Hillary Clinton, falsely stating that at least three million noncitizens voted in the election, all for his opponent. Not coincidentally, the number of purported fraudulent votes matched the margin by which Clinton beat Trump in the national popular vote for president.9

Once in office, President Trump formed a presidential commission on voter fraud that was populated with commissioners, including former Kansas Secretary of State Kris Kobach (who served as vice-chair below Vice President Mike Pence), the Heritage Foundation’s Hans von Spakovsky, and former Department of Justice (DOJ) lawyer and frequent Fox News contributor J. Christian Adams, each known for making false or exaggerated claims of voter fraud. The commission had only two meetings before it was disbanded, after numerous lawsuits over the commission’s transparency and its work. Its purpose appears to have been to produce findings that widespread voter fraud was a real threat. Those findings would then serve as an excuse for Congress to pass a law allowing states to make it harder for people to register to vote.10

As the 2020 election neared with Trump’s reelection chances uncertain and with the COVID-19 pandemic raging in the United States, Trump markedly increased his rhetoric, charging that the upcoming election would be “rigged” or “stolen,” focusing primarily on vote-by-mail. The rate of voting by mail unsurprisingly exploded during the pandemic because many voters and election officials saw it as a safer way of balloting than voting in person at polling places, and President Trump himself voted by mail during the 2020 presidential primaries, even allowing his ballot to be “harvested” by someone else to deliver it to Florida election officials. Despite Trump’s statements about fraud and the unprecedented nature of conducting a modern presidential election during a pandemic, no evidence emerged anywhere in the United States of significant fraud or other problems in the administration of the 2020 U.S. presidential election.11

Trump repeatedly used social media, including Twitter and Facebook, to spread false claims of fraud, going so far as to claim that the only way he could lose the election was if it was “rigged.” The “cheap speech” revolution that lessened the news media’s important intermediary role in helping voters receive truthful content facilitated the spread of Trump’s false claims directly to tens of millions of followers. He disseminated over four hundred false claims of rigged or stolen elections to his supporters via Twitter in the weeks following the election in 2020.12

The turning point on electoral fraud claims came after President Trump lost the presidential election in November 2020 to his Democratic opponent, Joe Biden. Few people who closely followed Trump expected he would ever concede defeat; the question was whether he would merely grumble about voter fraud and acquiesce or double down on his false claims.

He did more than double down, pursuing a political and legal strategy with no precedent at any point in American history, aimed not just at sowing doubt but also at subverting the outcome of the presidential election.13

A key part of Trump’s strategy was to activate his base by spreading false claims of a stolen election on social media and through friendly cable television and news outlets such as Fox, Newsmax, and the One America News Network. The claims included traditional false claims of ballot-box stuffing and fraudulent ballots, outlandish ones about Italian satellites being used to manipulate votes, and tired tropes of votes being stolen in Democratic cities in swing states with large populations of people of color. On November 27, 2020, for example, Trump tweeted: “Biden can only enter the White House as President if he can prove that his ridiculous ‘80,000,000 votes’ were not fraudulently or illegally obtained. When you see what happened in Detroit, Atlanta, Philadelphia & Milwaukee, massive voter fraud, he’s got a big unsolvable problem!”14

This drumbeating led to public protests over vote counting and threats of violence against election officials. It also helped to bring pressure from below on elected officials to consider taking steps to turn a Trump loss into a victory. Election offices where tabulating and recounting took place were subject to sometimes-violent protests, and election officials received death threats and intimidating messages.15

A report by the Brennan Center for Justice and Bipartisan Policy Center found that one in three election officials reported feeling unsafe because of their job. No doubt driven in part by this conduct, state and local governments are beginning to witness a mass exodus of election officials.16

By one count, Trump and his allies filed at least sixty-two lawsuits aimed at contesting the results of elections in states Biden had won. In none of the cases did Trump provide any evidence of pervasive fraud or problems that could have affected the outcome of the election. Among the most high-profile of these cases was an original action that the State of Texas filed directly in the U.S. Supreme Court against four other states, seeking to reverse the outcome of the election. The claims were based upon false evidence of voter fraud and unsupported legal theories, and the Supreme Court rejected them without a hearing. President Trump and his allies eventually lost all but one of the cases.17

Trump’s behind-the-scenes activities were the most nefarious. He made over thirty contacts with governors, state election officials, state elected officials, and others to either stall or reverse official certification of presidential election results and to facilitate state legislative action on presidential election results. In one of the most notorious incidents captured on an audio recording, he pressured Georgia Secretary of State Brad Raffensperger to “find” at least 11,780 votes to reverse Biden’s win in Georgia. The Republican Raffensperger refused.18

Trump’s team also encouraged people to meet as electors in states that he lost, and these fake electors cast votes for Trump on the date for the casting of Electoral College votes even though there was no authorization to do so. Republican governors and legislators stood their ground against any official imprimatur. But Trump allies submitted the false votes to Congress to be counted on January 6, 2021.19

In addition to reaching out to state officials, Trump was working with an assistant attorney general in in the DOJ, Jeffrey Clark—whose day job involved environmental matters, not elections—to get the DOJ to weigh in on election disputes by falsely claiming fraud cost President Trump the election. Clark prepared a letter that would have had the DOJ falsely claim that there were serious irregularities in the conduct of the election in Georgia, and he pushed for the DOJ to file federal litigation in the Supreme Court mirroring the defeated Texas lawsuit. Acting Attorney General Jeffrey Rosen rejected Clark’s attempts, and Trump considered firing Rosen and replacing him with Clark, an attempt that apparently failed only because several high-profile DOJ officials threatened to resign in protest.20

Trump, along with at least one Republican member of Congress and members of his own legal team, including his attorney John Eastman, unsuccessfully attempted to pressure Vice President Pence to help Trump steal the election. Pence presided over the joint congressional session counting Electoral College votes on January 6, 2021. Trump wanted him either to delay the proceedings to give state legislatures a chance to send in alternative slates of electors or simply to declare Trump the election winner.21

Putting together all of these actions, the endgame was: to get state legislatures to rely on purported evidence of fraud or other irregularities to declare alternative slates of presidential electors, despite a lack of legal authority to do so; to argue that the Electoral Count Act, which governed the counting of Electoral College votes, permitted Congress to consider these alternative slates of electors because the irregularities constituted a “failed” election under the act, or that portions of the act limiting the discretion of Congress to count legislatively submitted alternative slates of electors were unconstitutional; and either to get Vice President Pence to delay the counting of Electoral College votes until enough states could declare alternative slates of electors (or simply declare President Trump the winner), or to prevent Biden from obtaining a majority of Electoral College votes, triggering a procedure for choosing the president via votes by each state’s House of Representatives delegation, which would have favored Trump.22

Pence refused to participate in the scheme, and the counting on January 6, 2021, confirmed Biden’s victory, even as it was interrupted by a violent invasion of the U.S. Capitol. Even after the insurrection, 138 Republican members of the House and seven Republican senators voted to object to the counting of Pennsylvania’s Electoral College votes based upon spurious grounds.23

The bravery of Republican and other election officials prevented Trump’s gambit from succeeding. It was not just Pence, Raffensperger, and Rosen who stood up to President Trump, but also Republican governors, Republican-appointed election officials, and others, many of whom faced pressure and condemnation from both Trump and the base of the Republican Party.

Trump riled up his supporters to attend “wild” protests in Washington, D.C., and thousands of his supporters obliged. And at his January 6 rally, he directed his supporters to the Capitol after he and other speakers once again claimed a rigged and stolen election and demanded that Vice President Pence and others do something about it.24

The January 6, 2021, riot left over 140 law enforcement officers injured, four Trump supporters dead, and four Capitol police officers who died by suicide by August 2021. Some officers’ injuries were serious, including a lost eye, broken ribs and spinal disks, and concussions; insurrectionists tased one officer so many times he had a heart attack.25

It was the first successful violent attack on the Capitol since the British attacked during the War of 1812. Had things gone even slightly differently, the vice president and congressional leadership could have been captured or killed; the events could have provoked a military response and left the counting of election results incomplete. Thanks to the bravery of law enforcement officials and members of Congress, the counting resumed after the violence, and Biden was declared the winner by Pence early on the morning of January 7.26

Trump reluctantly left office at his constitutionally prescribed time on January 20, 2021, but he refused to participate in the custom of attending his successor’s inauguration and affirming the peaceful transition of power that has been a hallmark of U.S. elections. He instead continues to falsely insist that the 2020 election was stolen, even as many of his comments on the subject reach fewer readers thanks to the decisions of Facebook and Twitter to remove his accounts from their websites. (In 2022, Elon Musk restored Trump to Twitter, and in 2023 Meta restored Trump to Facebook and Instagram.)27

Deplatforming Trump did little to dampen the enthusiasm among some conservatives and Republicans to relitigate November 2020 and insist on a Trump victory. Arizona’s Republican-led Senate ordered an “audit” of the state’s presidential election results months after President Biden took office. The senators employed a firm, “Cyber Ninjas,” that had no experience conducting election audits and that was headed by someone who had parroted Trump’s false claims of a stolen election; the sham audit revealed no evidence of a stolen election. Pressure fell on Republicans in other states to emulate the “audit,” and similar bogus investigations began in states including Wisconsin and Pennsylvania. Some Wisconsin Republicans advocated eliminating the state’s bipartisan election agency to replace it with party loyalists.28

Some Republican election officials and elected officials who stood up to Trump in 2020 have faced censure, removal from office, and other consequences. Party organizations condemned secretaries of state and governors who vouched for the fairness of the 2020 election; a Republican on Michigan’s Board of State Canvassers, who served in a ceremonial role in certifying the state’s presidential election results, was replaced by Republicans unhappy that he did his ministerial duty. Only two of the ten Republicans in the House of Representatives who voted for Trump’s second impeachment for his role in fomenting the January 6 insurrection returned to Congress after the 2022 elections; the rest lost or chose not to run again.29

The State of Georgia passed a law removing Raffensperger from his position as chair of the State Election Board, replacing him with someone chosen by the state legislature. That same legislation gave the board authority to suspend county election officials, including in heavily Democratic counties such as Fulton County.30

The Georgia law was one of 216 bills across forty-one states that gave or would give partisan state legislators greater control of the election process over state and local election officials, according to a report by the States United Democracy Center, Protect Democracy, and Law Forward. In Iowa, local election officials could face criminal penalties for sending an absentee ballot application to a voter unless first requested by the voter; in Texas, poll workers could face criminal sanctions for interfering with the activities of “poll watchers,” who can now engage in intimidation and interference at polling places. While many of these laws have provisions that might be seen as aimed at voter suppression, at least some of them appear geared to providing a path for overturning election results. Perhaps the most troubling bills introduced so far (but not passed) are those in Arizona, which would have given the state legislature authority to ignore the vote of Arizonans and appoint its own slate of presidential electors upon flimsy allegations of election irregularities or for any reason at all.31

The changed laws and continued threats and harassment aimed at election officials caused an unprecedented exodus of election officials, who already faced harsh conditions and budget shortfalls. The loss of these officials creates two simultaneous risks to election integrity. First, lack of professionalization increases the risk of election-administrator error, which, in the current hyperpolarized atmosphere in the United States, can further undermine confidence in the election process. Second, these vacancies could be filled by those who believe the 2020 election was stolen and who may be more willing to break the rules out of a mistaken desire to “level the playing field.”32

The risk of election officials undermining the security of election systems was on full display in August 2021, when the election administrator of Mesa County, Colorado, Tina Peters, spoke at a conference organized by MyPillow chief executive Mike Lindell that perpetuated false statements that the 2020 election was stolen. Peters has been accused of releasing the source code used on Dominion Voting Systems voting machines. She admitted copying it, and at the Lindell conference she made the code publicly available, raising serious questions about whether those machines would now be more vulnerable to hacking. Peters has since been indicted on charges related to her election security breach.33

And among the Republican base, beliefs have hardened that the 2020 election was stolen. In a September 2021 CNN poll, 59 percent of Republican and Republican-leaning independents said that “[b]elieving that Donald Trump won the 2020 election” was “very” or “somewhat” important to what it means to be a Republican today. Overall, 36 percent of Americans polled in the summer of 2021 did not believe that Biden was the legitimate president. Seventy-eight percent of Republicans “say that Biden did not win,” and 54 percent “believe there is solid evidence of that, despite the fact that no such evidence exists. That view is also deeply connected to support for Trump.”34

Indeed, what’s most amazing about the continued Republican belief that the election was stolen from Trump is the utter lack of reliable evidence supporting the claim. A pandemic-laden election raised the risk of serious errors in election administration, certainly—but this was perhaps the best administered presidential election in American history. Turnout was high, and reported instances of fraud and machine malfunction were very low.35
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Donald Trump’s attempted election subversion was a wake-up call for the United States about the dangers posed to the integrity of our election system—especially for the presidential election, which had many convoluted steps between the time voters vote and the time that Congress counts certified state Electoral College results. It was a system ripe for manipulation by bad actors at many steps of the process.

Fortunately, the country responded to the threat, and in the two years after the attempt to steal the 2020 election, political actors have taken steps that should lower the risk of election subversion in the future. But a constitutional right-to-vote amendment can do much more to protect American democracy for the near future and beyond.

Let’s begin with the steps that have taken place to help secure American democracy since 2020. A deep, bipartisan investigation by a special committee in the House of Representatives led to the issuance of an 845-page comprehensive report, along with accompanying transcripts and documentation. It created a substantial, persuasive record about exactly how Trump and people allied with him tried to manipulate the 2020 election outcome to turn Trump’s loss into in illegitimate bid to stay in power.36

As of March 2023, over a thousand individuals who were involved in the invasion of the U.S. Capitol have been charged or convicted of crimes or taken plea deals. Some of the most serious actors involved in planning or taking part in the physical invasion have pleaded guilty to the serious crime of seditious conspiracy.37

In August 2023, the United States Department of Justice charged Trump with three conspiracies related to his attempt to subvert the 2020 election results through schemes including the fake electors plan and the pressure on Pence to throw out Electoral College votes or delay Congress’s count. Trump and eighteen others also were charged under state law in Georgia with forty-one crimes related to attempting to steal the 2020 election.38

Congress included a set of fixes to the Electoral Count Act within the 4,155-page, $1.7 trillion omnibus spending bill that was the last piece of legislation passed by the 117th Congress in December 2022. The Electoral Count Act is the arcane and poorly written 1887 law that Trump and his allies tried to exploit following the 2020 election. The new Electoral Count Reform Act confirmed that the vice president had no authority, unilateral or otherwise, to throw out a state’s Electoral College votes; removed language allowing states to send in a slate of electors following a “failed” election; raised the threshold for members of Congress to a state’s Electoral College votes from one in each chamber to 20 percent of the membership of each House of Congress; and provided expedited judicial review procedures in the event a rogue governor sought to send in a rogue slate of presidential electors.39

Politically, election deniers—people running for office who publicly embraced the false claim that Trump won the 2020 election—lost in key races in swing states. Republican gubernatorial candidates Kari Lake in Arizona and Doug Mastriano in Pennsylvania, for example, both lost their races. Each had said they would not have certified Biden’s presidential win in their states in 2020. Lake refused to concede her own loss as Arizona governor. Candidates for secretary of state in Arizona, Michigan, and Nevada lost similar races. Although many other election deniers, including members of Congress, did win their elections, when the issue was salient and discussed in the races, voters were turned off by the extreme claims, suggesting a ceiling of support for dangerous denialism.40
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Despite these advances, there are still risks of election subversion in the political system, and these risks can be mitigated by the passage of a constitutional right-to-vote amendment.

First, even with the passage of new congressional legislation fixing and clarifying the rules for Congress to count the Electoral College votes, some would-be election subverters could well argue that such legislation is unconstitutional, much as they argued that the Electoral Count Act was unconstitutional. The claim was that Article II of the constitution gives state legislatures plenary power to choose electors, even after the people in a state have voted for their choice for president, and nothing Congress can do by statute can limit that power.

Trump lawyer Cleta Mitchell—who was involved in Trump’s attempt to convince Georgia’s Secretary of State Brad Raffensperger to “find” enough votes to flip the state from Biden to Trump—espoused this position in a remarkable deposition before the House committee investigating the January 6 insurrection and the attempt to subvert the 2020 election. Speaking about the 1887 Electoral Count Act, Mitchell said: “The Constitution of the United States grants plenary power to state legislatures to choose electors of the State. Congress has enacted a statute which is an enabling law, which I happen to think is unconstitutional, because the power granted in the Constitution to state legislatures … is complete and total. There’s nothing in the Constitution about allowing people, citizens to vote on electors.” She added: “Now that is something that legislatures have over time decided they want to do. But in my view, according to the Constitution that’s an advisory role that happens because the legislature has created a mechanism to conduct the election … [T]he legislature can use—can choose to use what the people have decided, but that’s not in the Constitution.”41

In short, Mitchell was arguing that even if a state legislature allows voters to vote for president, that vote is just “advisory,” and a legislature can ignore those votes and submit its own slate of electors based on its own preferences.

Mitchell’s claim is wrong under the constitution. Once a state has made the choice under Article II to allow voters to vote, the right to vote in that election becomes “fundamental.” And it would violate due process, as well as Congress’s power to set a uniform date for choosing presidential electors under Article II, for a state to change the results of the election after it has granted voters the right to vote for president. Further, in the 2023 Moore v. Harper case, the Supreme Court rejected the extreme version of the “independent state legislature” theory embraced by Mitchell and others. Moore held that state legislatures do not have plenary power over federal elections, unconstrained by state constitutions or state law.42

But a constitutional right-to-vote amendment would provide many additional protections. First, it would confirm that within each state voters have the right to vote for president in an election; the choice would no longer be up to the state legislature. And a state cannot put an undue burden on that vote or discriminate against voters on the basis of race, ethnicity, or language preference. There would simply be no room for arguments such as Mitchell’s that state legislatures can usurp the powers of the voters or discriminate either against voters or among voters.

Second, a constitutional right-to-vote amendment can deal with the insider threat to elections from election officials. Under the amendment, voters would have the right to vote in a fair system that assures votes are accurately counted. This means that voters would have the right to sue to assure transparency in voting processes by election officials. An election official who deliberately manipulates election results also would be open to liability for violating the constitutional rights of voters. Manipulation could be in the form of altering vote totals, preventing groups of voters from being able to fairly cast a ballot, or releasing voting technology software code or other information that assures that the voting system is safe and secure.

The constitutional right to vote amendment also would be useful in determining whether laws such as Georgia’s, which allow a takeover of local election offices upon findings of incompetence or misfeasance, are actually aimed at subverting the will of the voters or suppressing turnout in large, Democratic counties. It would not be unconstitutional for states to take over counties that are failing to conduct elections competently; indeed, it would be the responsibility of states to do so under the new amendment to assure that votes are being fairly and accurately counted. But using purported incompetence of local election officials as subterfuge for subversion or suppression would not be permissible, and the amendment would provide the predicate for courts to ascertain both the purposes of the law and whether invocation of the law for a takeover is warranted or instead pretextual and unconstitutional.

Finally, because election results may also be undermined by violence and intimidation of voters, an amendment would be a new tool for voters to assure protection from law enforcement for free and fair voting. Under current law, the government has no affirmative responsibility to provide any amount of police protection and cannot be sued under the U.S. Constitution for failing to do so. Under the amendment, states and the federal government would have an affirmative obligation to ensure free and fair elections, and assure that voters can participate equally in the electoral process without undue burdens upon them. States that fail to prevent violence or threats of violence against voters may face liability as well as orders from courts requiring the provision of adequate protection.43

To combat all of these threats of election subversion, the constitutional right-to-vote amendment would give Congress key enforcement powers. This means that Congress would have authority to act not just to protect federal elections (as it already has the power to do under Article I’s Elections Clause) but state elections as well. For example, Congress could pass a law requiring that in all elections states must use voting technology that produces a piece of paper that could be counted in the event of an election dispute.44

Congress could also act by requiring certain transparency requirements for election officials in state and local elections, or create federal crimes for tampering with voting equipment, releasing proprietary information that could be used to hack voting technology, or engaging in activities to intimidate voters or subvert legitimate election outcomes. Although Congress has the power to do many of these things already in connection with federal elections, an amendment would make that power unquestionably clear and would bolster its power to do so for state and local elections as well.45

A constitutional right-to-vote amendment that also abolished the Electoral College would do even more to thwart election subversion. It would be quite surprising to see as little as a one-million-vote margin between two candidates out of at least 150 million votes cast. Messing with how votes are tallied within states would have to be on a tremendous scale to have the chance of altering a presidential election result. That change, perhaps more than any other, would help secure the integrity of a presidential vote count.
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A constitutional right-to-vote amendment makes sense on the grounds that it will promote political equality and create an election system that both protects voter access and election integrity, lowering the amount of overall election litigation. But election subversion is a threat so serious that it provides an independent compelling reason to support such an amendment. We now know that peaceful transitions of power, and even democracy itself, cannot be taken for granted in the United States. A morning with coffee between the outgoing and incoming presidents and a ride together over to the Capitol matter a lot for democracy. The amendment helps assure those continued rides, and it would be a major step toward preserving free and fair elections.






Chapter 6
HOW TO GET A REAL RIGHT TO VOTE



The original U.S. Constitution did not guarantee anyone’s right to vote, and it explicitly gave states the power to set the rules for choosing U.S. senators and assigning Electoral College votes for president. If you were not a white, property-owning male in 1789, when the constitution was ratified, your chances of being able to vote in any election in the United States were small. The tension between the ideals of political equality contained in the Declaration of Independence and the constitution on the one hand, and the reality of limited suffrage in the early United States on the other, is jarring to contemporary egalitarian sensibilities.

Change happened incrementally; the expansion of voting rights to cover most citizen, adult, resident, nonfelons did not emerge quickly or smoothly. Nor did the expansion fully protect voters’ rights. Adding an affirmative right to vote as an amendment to the constitution will not effortlessly happen either, and the amendment’s passage and ratification is not guaranteed, even if most Americans would support it.

But history shows that expansion of voting rights can happen when enough people band together and work long enough at it. For some amendments, the struggles paid dividends along the way, as state-by-state action led to greater enfranchisement and inclusion in state and local government. The same would likely be true of an effort to add an affirmative right to vote to the constitution.

Amending the constitution, the most difficult path toward making changes in voting rules, is probably the means of election reform with the greatest chance of securing real and lasting change. But even passing an amendment protecting the right to vote does not guarantee immediate or full transformation. It took the Civil War to spur passage of the Fifteenth Amendment barring racial discrimination in voting; some defeated southern states had to ratify the amendment as a condition to their readmission into the Union after the war. Southern states resisted the amendment for nearly a century after its 1870 ratification, regularly depriving African American voters and others of the chance to register and vote until the 1965 passage of the Voting Rights Act led to federal enforcement of the amendment. And it took the Supreme Court upholding the power of Congress to impose strong remedies on resistant states, as the court first did in 1966, and as it did consistently until the 2013 Shelby County ruling.1

As we saw in chapter 1, other election reforms passed via constitutional amendment had somewhat easier, but generally not easy, paths. Each depended upon specific political circumstances that normally stymie election reform through this arduous route.

The conditions that allowed passage of the seventeenth, nineteenth, twenty-third, twenty-fourth, and twenty-sixth amendments seem unlikely to replicate themselves for other election reforms in the near-to-medium term in the United States. In the 1960s and early 1970s, for example, when the most recent voting amendments passed, Congress was far less polarized by party. Cross-partisan coalitions could support the expansion of voting rights, even given resistance, primarily from Democrats in the south.

Today, close and intense partisan competition have spilled over into disputes on voting and enfranchisement itself, all but eliminating room for the kind of bipartisan approval necessary to run through the supermajority requirements for constitutional amendment. Given strong support for Democrats among residents of Washington, D.C., it is hard to imagine the Twenty-Third Amendment giving Electoral College representation to Washington, D.C., gaining any significant Republican support if it came up for a vote today, much less sailing through ratification in the states as this amendment did.
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The idea of including an affirmative right to vote in the U.S. Constitution is not a new one. As we saw in chapter 1, some of the early supporters of the Fifteenth Amendment favored a much broader amendment than one aimed only at barring discrimination in voting on the basis of race. The broader measure failed for lack of centrist support, but the idea never died.

In 1959, for example, the U.S. Commission on Civil Rights, seeing the persistence of discrimination against African Americans in the Jim Crow South, issued an extensive report on voting conditions in the United States and recommendations for reform. Among the recommendations of the northerners sitting on the commission was a proposal for a constitutional amendment reading: “The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State or by any person for any cause except inability to meet State age or length-of-residence requirements uniformly applied to all persons within the State, or legal confinement at the time of registration or election. This right to vote shall include the right to register or otherwise qualify to vote, and to have one’s vote counted.”2

Over the next half-decade, various members of Congress spoke in support of the proposal. In 1959, Representative John Bademas of Indiana proposed a joint resolution in Congress supporting the commission’s proposal for a constitutional amendment. He said that “only those who do not believe in America can possibly object to this amendment. Only those who are opposed to the American principles of freedom and democracy can range themselves against this proposal.”3

Bademas began a trend: between 1959 and 1963, representatives and senators introduced seven resolutions in Congress to establish a constitutional right to vote. None of the measures appears to have been put up for a vote or even gotten a committee hearing, however, and the movement for voting rights shifted toward more pinpointed voting rights laws. Congress passed the Twenty-Third Amendment regarding presidential voting rights for Washington, D.C., residents in 1961, the Twenty-Fourth Amendment repealing poll taxes in federal elections in 1962, the Voting Rights Act in 1965, and the Twenty-Sixth Amendment lowering the voting age to eighteen in 1971. Before Congress passed the Voting Rights Act in 1965, Attorney General Nicholas Katzenbach sent President Lyndon Johnson a memo outlining a more ambitious proposed constitutional amendment guaranteeing a right to vote to most Americans, but Johnson never brought it forward.4

Movement toward a constitutional right to vote reemerged after the disputed presidential election of 2000 and the start of the modern voting wars. In 2001, Jesse Jackson Jr., a member of Congress from Illinois, introduced a proposal to amend the constitution to protect the right to vote: “All citizens of the United States who are eighteen years of age or older shall have the right to vote in any public election held in the jurisdiction in which the citizen resides. The right to vote shall not be denied or abridged by the United States, any state, or any other public or private person or entity, except that the United States or any State may establish regulations narrowly tailored to produced efficient and honest elections.”5

The measure was supported not just by Jackson, but by other scholars and leaders including then-election law professor (and now member of Congress) Jamin Raskin and historian Alexander Keyssar. In 2004, the Democratic Party declined to endorse the proposed amendment as part of its platform. A 2007 version of the measure had fifty-one Democratic co-sponsors in the House but no Senate co-sponsors and no Republican support, and the measure never got a hearing in the House.6

In his 2003 book, Overruling Democracy, Raskin put forward his own version of a constitutional amendment that would guarantee the right of all citizens to vote for offices, including the president and vice president; give residents of Washington, D.C., voting rights; and prevent discrimination in voting on the basis of “political party affiliation, wealth, or prior condition of incarceration.” He wrote that the “campaign for this amendment will galvanize Americans for the basic right we wrongly assume is protected already and give national coherence to the scattered, lonely and woefully incomplete efforts that sprang up across the country after 2000 to reform anachronistic and manipulable electoral structures in literally thousands of self-regulating jurisdictions.” Raskin wrote those words as a scholar and continued to push for expanded voting rights when he became a member of Congress.7

More recently, in 2017, Representative Mark Pocan, a Wisconsin Democrat, introduced a simple proposed constitutional amendment reading: “Every citizen of the United States, who is of legal voting age, shall have the fundamental right to vote in any public election held in the jurisdiction in which the citizen resides.” The measure had numerous Democratic co-sponsors and the support of the voting rights organization FairVote, but so far it has not gotten a hearing.8

FairVote convened a serious conference on a right-to-vote amendment in 2003, and since then, two major reports by civil rights organizations also have pushed the idea of an affirmative right to vote. Much like the work of this book, the Advancement Project’s 2008 report considered both the question of whether to go broad or narrow in the crafting of a constitutional amendment, and also the political value of organizing a political movement around a voting rights amendment. “A proposal to enshrine an affirmative right to vote could be an inspiring vehicle for collective, purposeful organizing. Introducing the proposal in every congressional session while engaging in grassroots voting rights activities could keep the issue alive in the media and on the national policy agenda. The effort could become a successful social movement with political roots and implications, especially when combined with aggressive communications strategies.”9

Even as it considered questions of the amendment’s scope, such as whether to include Electoral College reform in a proposed constitutional amendment, the Advancement Project’s report did not offer specific proposed amendment language. In contrast, a 2020 report from Demos offers specific constitutional language and a capacious proposed amendment. Demos’s constitutional amendment would tackle not just voting rights and an end to felon disenfranchisement but also make partisan gerrymandering unconstitutional and give the government the ability to limit campaign spending, overturning Supreme Court decisions that held that such limits violate the First Amendment.10
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It is heartening that a constitutional amendment recognizing an affirmative right to vote remains a topic of interest among those thinking and writing about voting rights. The recent efforts are no surprise, given the emergence of the voting wars since the 2000s and the increasingly acerbic nature of political competition in the years since Donald Trump emerged on the political scene.

Yet these efforts have been almost exclusively discussed on the left side of the political spectrum. None of them appears to have garnered any Republican support, and it is easy to imagine that some people also will view my argument for a constitutional amendment as just another progressive calling for an expansion of voting rights and excoriating Republicans for efforts to make it harder to register and vote. It is not enough to say—as Representative Bandemas did in 1959—that opposing a constitutional right to vote is un-American in order to get everyone on board, especially in these polarized times.

One-sided support is not the path toward likely approval of a constitutional amendment that needs the support of two-thirds of members of Congress and ratification by three-quarters of state legislatures.

Given how important wide support across the political spectrum is to constitutional ratification, it is worth considering whether there would be any way to write an amendment that could garner significant Republican buy-in in the current polarized political era. That calculation in turn may dictate the scope of the constitutional amendment that should be pursued.

Why would Republicans support an amendment to the constitution guaranteeing voting rights when some Republican legislators and officeholders in recent years have been the primary culprits in making it harder for some people to register and vote? Indeed, some in the Republican Party, including former Texas Governor Rick Perry and late Supreme Court Justice Antonin Scalia, supported repealing the Seventeenth Amendment and allowing state legislatures to directly pick U.S. senators, moving enfranchisement efforts in the wrong direction. Those conservatives like Senator Mike Lee of Utah, who say that the United States is a republic and “not a democracy,” are surely not those who will support the expansion of voting rights. (The claim nonetheless proves far less than those who embrace it think that it does: in a republic, the people still rule through fair election of their representatives.) And, as Yale Law School Dean Heather Gerken argues, to the extent conservatives would only support a weak constitutional amendment that contains little but platitudes, such an amendment would not be worth the candle.11

To begin with, Republicans have proceeded along the incorrect premise that lower turnout necessarily hurts their electoral chances. That was not true in Texas in 2020, for example, when despite Texas’s refusal to make voting easier during the pandemic, turnout went up and Republican candidates did quite well statewide. (The Texas legislature nonetheless made voting harder after 2020, perhaps because Democrats did well in some parts of the state like Houston, where voting was made easier during the pandemic with creations like 24-hour drive-thru early voting.)12

More generally, in the most comprehensive study of the question of the relationship between voter turnout and partisan outcomes, Daron Shaw and John Petrocik debunk the claim that low turnout necessarily helps Democrats and hurts Republicans: “The presidential elections of 2012 and 2016, both with high turnout, did nothing to help the Democrats; Republican majorities in Congress and the states actually increased. If we look at election outcomes before 1990—specifically, the years since 1950—Republican presidential candidates have won in relatively high turnout elections (1952), lost in other high-turnout years (1960), and lost in low-turnout years (1976).”13

Although political scientists continue to debate whether measures easing voting and registration restrictions generally boost turnout or not, the past few elections demonstrate that discouraging Republican voters from voting early or by mail can hurt their electoral chances. In 2020, Donald Trump railed against mail-in voting in the midst of the pandemic, even though Republicans in many states had extensive get-out-the-vote efforts tied to mail-in balloting. Following Trump’s lead, but wishing to avoid Election Day crowds during the pandemic, Republicans shifted more toward early in-person voting rather than mail-in balloting. There is no way to know for sure, but Trump might have pulled out a narrow Electoral College victory in the 2020 presidential election had he not discouraged vote-by-mail.14

Self-defeating conduct by some Republicans persisted in 2022. False claims of fraud led candidates such as Trump acolyte Kari Lake, the Republican Arizona gubernatorial candidate, to argue against early voting. Lake lost the governor’s race by only about 17,000 votes, and she without evidence blamed her loss in part on delays and confusion in Election Day voting in the state’s most populous county, Maricopa. Those delays were caused by malfunctions with machines used to tabulate completed ballots. It is possible the election could have been closer, or Lake even could have won, if she and her party had pursued a broader get-out-the-vote strategy relying in part on early mail-in voting, a form of voting long used by Arizona Republicans and others.15

There is recognition among at least some Republicans that making voting harder can be self-defeating. Kentucky’s Republican legislature, for example, has made early voting easier, and the result has neither increased cases of election fraud nor benefitted Democrats. Further, given the failure of election denial as a motivator for Republicans in general elections, we may see a pendulum swing away from the language of voter fraud and calls for new restrictive voting rules, at least in some Republican states.16

Moreover, the Republican Party is in transition, and it has been making new appeals to poorer, working class voters. These voters are more likely to be disenfranchised by certain impediments to voting, making some Republican-sponsored voting restrictions especially self-defeating. If enough Republicans could be convinced that increasing turnout is in their interest, or at least that increased turnout is not necessarily harmful, it might be easier to get some Republican support for an amendment guaranteeing the right to vote, depending on what else the amendment could offer Republicans.

And there is much more in the constitutional right-to-vote amendment that Republicans should like. The amendment would make elections more secure. Automatic voter registration and national voter identification would end most fights over whether voting rolls are clean, and there would be less concern about whether people are voting more than once in multiple states. A decrease in litigation and a rationalization of the rules for elections means Republicans, like Democrats, could put more effort into getting out the vote and persuasion of swing voters than in fighting the voting wars.

Of course, these arguments will not be persuasive to the extent that concerns about election integrity and security are just a pretext for voter suppression, and opposition to automatic voter registration being more about keeping those who might vote for Democrats from registering to vote.

Republican support for a constitutional right to vote also could help Republicans make greater political inroads with minority voters. Think less of the party’s Trumpist wing and more of the approach of the George W. Bush wing and its building of a big tent party. The Bush wing is not ascendant right now, but winds do shift in politics; consider how much politics shifted from the colonial period, when the women’s suffrage movement began, through the post–Civil War passage of the Reconstruction Amendments in the 1860s, to 1920, when the Nineteenth Amendment was finally ratified.

Republicans also have an interest in preventing election subversion. Recall that many Republican leaders in power, such as Georgia’s Secretary of State Brad Raffensperger, rejected Trump’s attempts to steal the 2020 election, and a bipartisan group of senators supported the 2022 Electoral Count Reform Act that closed off some avenues of potential election subversion. Republicans may worry not only about members of their own party trying to steal a future election; not knowing who the demagogue might be in the future means that it is in both parties’ rational interest to assure there are safeguards for voting and the ballot-counting process.

The basic constitutional right-to-vote amendment that appears in the appendix accomplishes all of this—enfranchising eligible voters, deescalating the voting wars through new election integrity measures, and safeguarding American democracy—without “federalizing” or nationalizing election administration. States would be able to run their own election systems, subject to complying with the constitution and with any additional procedures Congress could put in place under its power to enforce this amendment and other voting-related amendments.

This decentralized approach is personally not my first choice. Since my 2012 book, The Voting Wars, I have supported national nonpartisan administration of elections as the most sensible way to run elections (and in line with how just about every other advanced democratic country runs their elections). But national, nonpartisan election administration is such a political nonstarter that I have not included it in my proposal for a constitutional amendment, as its inclusion would only harden the opposition of both Republican states and state and local election administrators of both parties, which have long fought to keep elections in the United States decentralized.17

The constitutional right-to-vote amendment, particularly the basic version, is a much more modest reform. It does not federalize elections, remake the Electoral College or the Senate, expand voting rights for those living in U.S. territories, or mandate the reenfranchisement of former felons. If there is the realistic possibility that in the next decade enough Republicans could unite with Democrats behind the basic amendment, then that basic version would be worth pursuing, with these other issues of political equality pursued separately. Perhaps it might be possible to add felon reenfranchisement into the proposed amendment, given that felon reenfranchisement, even in Republican states such as Florida, has gained bipartisan support.

Pursuing the basic amendment has a cost, however, in that it might generate less enthusiasm on the left and center than if advocates pursued the broader amendment. When I speak to groups of voters about election reform, reforming the Electoral College is often at the top of the list of desired reforms, along with concerns about the Senate. The basic amendment might seem too modest to those willing to work the hardest for passage.

This tradeoff is a difficult one. It is hard to see a broader constitutional amendment, such as one that would eliminate the Electoral College, gaining Republican support to achieve supermajority status in Congress and in state legislatures. On the other hand, getting Republican support even for the basic amendment will be difficult, and therefore giving up the ideal version of the amendment out of hope of garnering such support could be foolish and naïve.

The odds may seem daunting, but they are not nearly as daunting as the odds facing those who eventually secured passage of the fifteenth or nineteenth amendments barring racial and gender discrimination in voting. It is never easy to get leaders to support election rules that might lessen their own power. Activists behind the movement for the Seventeenth Amendment establishing direct election of U.S. senators no doubt knew that getting state legislatures to give up their own power to choose senators would be difficult.

A key point is the time horizon. Although a few voting amendments, such as the twenty-third (on D.C. Electoral College votes) and twenty-sixth (on voting for eighteen- to twenty-one-year-olds) passed and were ratified quickly, most took decades or more of struggle. Those who commit to improving U.S. elections over time can help to build a movement toward greater enfranchisement by organizing around a constitutional amendment.
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Even if a constitutional right-to-vote amendment is unlikely to pass in the near term, it can still pay political dividends in the interim. It could create momentum for important statutory reform. In particular, potential Republican resistance to the proposed amendment could galvanize support for Democrats’ taking more radical steps to expand voting rights through legislation. The general idea is what professors Joey Fishkin and David Pozen call “constitutional anti-hardball.”18

Constitutional hardball is using norm-breaking, but not strictly illegal, tactics to maximize political power, such as when a state legislature engages in extreme partisan gerrymandering during a period when courts are unwilling to find such tactics unconstitutional. “Anti-hardball” is the idea of using the same tough norm-breaking tactics not forbidden by the constitution in order to lock in changes that benefit democracy.

As Fishkin and Pozen explain, “A second possible response [to constitutional hardball on the Republican side] is not to play constitutional hardball whenever the opportunity arises, but instead to use temporary points of leverage to press for procedural changes that amount to anti-hardball. For instance, independent redistricting commissions, professionalized nonpartisan election bureaucracies, and the like, while far from optimal in terms of maximizing political advantage, have the effect of taking certain types of constitutional hardball off the table (and also, in the case of the redistricting commissions, of altering the constituencies of Republican and Democratic representatives alike so that elected officials would have somewhat less to fear from ideological primary challengers and thus from being seen as moderate, an effect that would likely be more transformative on the Republican side).”19

It is easy to imagine anti-hardball tactics that Democrats could pursue to further voting rights should they be fortunate enough to get the same constellation of power as they had in 2021 and 2022: control of the presidency, the U.S. House of Representatives, and majority (but not supermajority) control of the Senate.

Under existing Senate rules, ordinarily it requires a supermajority of sixty senators to get things done. Without sixty votes, a measure can be “filibustered,” and it takes sixty votes to “invoke cloture” and proceed to a final vote. Cloture is a subconstitutional rule that is the product of the Senate’s own procedures, not something that Article I requires. Indeed, over time the Senate has changed the threshold for invoking cloture and it has created exceptions to the cloture rule.20

Certain budget-related bills are not subject to cloture, and so a party with a majority in the Senate but not a filibuster-proof majority will try to put as much into such “reconciliation” bills as possible to maximize advantage under the rules. When Democrats faced Republican resistance to confirming President Obama’s judicial and executive branch nominees in 2013, Democrats changed the filibuster rule to allow such nominations (except for Supreme Court nominees) to be subject only to a majority vote, exempt from the filibuster rules. When Republicans took back control of the Senate and Democrats opposed Trump’s Supreme Court nominees, Republicans changed the rules to allow those nominees to be subject to a majority vote as well.21

In both of these instances, the rule changes did not proceed along the normal path of requiring a two-thirds vote (or sixty-seven of one hundred senators); instead, the rules were changed through a bare majority vote and a ruling from the president of the Senate. This is the so-called nuclear option that some opponents have argued would change the deliberative nature of the Senate.22

These changes in Senate rules were examples of constitutional hardball; the parties changed the rules within that which was allowed by the constitution to secure political advantage. The issue was especially contentious when it came to Supreme Court nominations. When President Obama nominated Judge Merrick Garland for the Supreme Court in March 2016 to take the seat of Antonin Scalia, the ultra-conservative Supreme Court justice who died in office, Republican Senate Majority Leader Mitch McConnell refused to even give Garland a hearing, much less a vote, claiming that then-Senator Biden created a precedent of no Supreme Court confirmations close to a presidential election. Republicans controlled the majority and would not budge. When Donald Trump came into office, his nominees got quick hearings and confirmations: Neil Gorsuch, Brett Kavanaugh, and Amy Coney Barrett. McConnell pushed Barrett’s nomination through very quickly, with her confirmation vote along party lines coming just about a week before Election Day in 2020; so much for the so-called Biden rule that Supreme Court confirmations should not come in the last months of a presidency.23

Democrats had a chance to use the same “nuclear option” to blow up the filibuster to pass voting rights legislation, including the John R. Lewis Voting Rights Advancement Act and the For the People Act. These two pieces of legislation, which were later combined into something called the Freedom to Vote Act, got majority support in the House and Senate, but did not become law because of the filibuster. At least two Democratic senators—Joe Manchin of West Virginia and Kyrsten Sinema of Arizona—were unwilling to eliminate the filibuster for voting rights legislation. The measures therefore failed, and Democrats lost control of the House in 2022, taking the possibility of significant voting rights legislation passing off the table until at least 2025.24

Passing this kind of voting legislation in the future would be a strong form of anti-hardball. The argument in favor of doing so is that democracy is at least as important as nominations or budgets and that if there is continued Republican opposition to a voting rights amendment that protects all voters, this change in rules is defensible and necessary. The unequal nature of the Senate, which privileges small states and does not comply with the one-person, one-vote principle, provides a strong normative argument to make an exception to the filibuster rule for voting rights legislation.25

In addition to restoring preclearance that the Supreme Court killed in the Shelby County case, the combined legislation would have limited partisan gerrymandering, ended some felon disenfranchisement, and provided other voting rights protections. Democrats could also consider other legislation as well, such as statehood for Washington, D.C., and Puerto Rico.

Much good on voting rights could be accomplished through statutory reform, but such reform would not be nearly as good as a constitutional amendment. As we have seen in earlier chapters, there is a good chance that the current Supreme Court would strike key parts of this legislation, such as those restoring preclearance or requiring states to reenfranchise felons who have completed their sentences. It is also uncertain if the court would allow Congress to require the use of redistricting commissions, either for Congress or for state legislatures. It would depend on how the court would view Congress’s powers to legislate voting rights legislation under the Elections Clause in Article I and under its powers to enforce the voting rights amendments already in the constitution. So far, the signs from the current Supreme Court are not encouraging.

But if Democrats played anti-hardball and passed these voting measures only to see the Supreme Court strike them down, there would be additional pressure, as is already growing, for Democrats to add more justices to the Supreme Court to change the court’s partisan balance. That additional anti-hardball threat of “court packing” in turn could potentially lead the court to moderate its rulings on democracy issues and avoid pushes to change the composition of the court itself.26

In sum, a serious push for a constitutional amendment could help to create the conditions for using democracy-enhancing anti-hardball tactics if necessary. These tactics could improve voting rights, and the reaction of other political actors, including the Supreme Court, could spur further action and even the passage of the amendment itself.
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The United States has lost its muscle memory when it comes to passing constitutional amendments. Given the extreme polarization in the contemporary United States, pursuing an amendment may appear quixotic and naïve. But that view misses the historical perspective: most amendments to the constitution that have expanded voting rights took decades or more of struggle. Further, organization to pass such an amendment can pay dividends along the way in the form of local, state, and federal legislation expanding voting rights. It is time to think of the push for a constitutional amendment less as an all-or-nothing proposition and more as a means to achieve a series of worthy ends.

The status quo is an unpalatable alternative in which people who are pro-voter and believe in fair elections and enfranchisement are constantly fighting new voting hurdles. Every election cycle features new restrictions on the right to vote—whether those are targeted at students, minority voters, former felons whose voting rights should have been restored, or others. The air on the right is filled with talk of voter fraud. Those on the left have a hard time calibrating their alarm, treating everything as a five-alarm fire and making it harder to tell when we have a real election emergency that requires urgent action.

Every election season features stories about the “armies of lawyers” that are being positioned for the latest skirmishes in the ongoing voting wars. The voter fraud/voter suppression frame continues, election after election. And now we have a new problem: election subversion. No longer can we have complete confidence that our elections are going to be run in a way that ensures that election winners can always take office.

We depend on courts to protect voting rights, but they only do a partial job and only some of the time. Courts successfully fought back election subversion in the 2020 presidential election, but there is no guarantee that this trend will continue. The courts’ record on protecting voting rights is decidedly more mixed, and the Supreme Court’s record in particular has been abysmal on voting protections over the last few years. Even worse, there is reason to believe that some of the earlier voter-protective precedents of the Warren Court that provide the basis for many voter-protective decisions of the courts could be in danger in front of the current Supreme Court.

Part of the lack of voter protection from the judiciary is thanks to the composition of the court itself and the deep conservative ideology of a majority of its members. Their natural inclination is protecting states’ rights over both voting rights and congressional power to protect voters. But another part of the problem is the U.S. Constitution, which has never adequately protected voting rights.

To be sure, things are better now than at the time of the ratification of the constitution. Discrimination against women, African Americans, poor people, and others was allowed under the original constitution, as interpreted by the Supreme Court, up through a good part of the twentieth century. And even after amendments passed, courts have hardly been the leaders in protecting voting rights. A stronger voting amendment will both make judicial resistance much harder and congressional protection of voting rights more effective.

The piecemeal approach toward enfranchisement, and the reliance upon the preferences of a majority of life-tenured lawyers sitting on the Supreme Court who have not shown pro-voter proclivities, is untenable.

The promise of equality contained in the Declaration of Independence and the constitution has not been enough. This country needs to live up to its ideals and join other modern democratic countries in affirmatively protecting the right to vote. We need to roll up our sleeves and get to work. Our democracy is not going to protect itself.27






Appendix
DRAFT VERSIONS OF A CONSTITUTIONAL AMENDMENT AFFIRMATIVELY PROTECTING THE RIGHT TO VOTE




The Basic Version

(1) Notwithstanding Article II or any other provision of this Constitution, all citizen, adult, resident, nonfelons of the United States shall have the right to vote in all elections for federal, state, and local offices within their residential areas, including for President and Vice President, and to have each ballot fairly and accurately counted. Provided, however, that the right to vote for President and Vice President shall apply only to residents of the states and the District of Columbia, and the right to vote for Members of the House and Senate shall apply only to residents of the states. Votes for President and Vice President shall count equally toward allocating each state’s electors.

(2) All votes conducted for federal, state, or local office shall be substantially equally weighted, except for the weighting of electors across states mandated under Article II in choosing the President and Vice President.

(3) States shall create and maintain a system to automatically register all eligible individuals to vote and shall provide each eligible voter with a unique voter identification number that may be used for voter registration purposes across states. States have the authority by statute to delegate to a federal government agency determined by Congress the responsibility to create and maintain the system of automatic voter registration and voter identification. The agency shall create and maintain the system for all states so delegating. The agency shall create and maintain a system for providing each eligible voter with a unique voter identification number. Voter identification numbers shall be different from a voter’s social security number. Automatic voter registration requires the states or agency to take all steps and pay all costs associated with establishing the identity and eligibility of each individual within a state and to register all eligible individuals to vote.

(4) States must provide equal and not unduly burdensome voting opportunities for all voters to vote in every election for federal, state, and local office, as measured by ease of voting. The burdens of voting shall be substantially equal among the voters of each state. A state must have valid and substantial reasons, backed by real and significant evidence, for imposing restrictions on or impediments to casting a ballot and the means must go no further than reasonably necessary to satisfy those valid and substantial reasons. Voters shall have standing to enforce all aspects of this Amendment through a lawsuit filed in federal court.

(5) Voters shall have a fair opportunity to participate in the political process and to elect representatives of their choice regardless of race, ethnicity, or membership in a language minority group. In measuring such opportunities, courts shall examine the effect of laws regulating registration and voting on voters and not require proof of discriminatory intent. Voting rules with a disparate impact on minority voters are presumptively unconstitutional unless justified by overriding state interests in election integrity and sound election administration.

(6) Congress shall have broad power to protect voting rights under this Amendment and previous Amendments to this Constitution by appropriate legislation. This power is not subject to narrow judicial interpretation and shall be interpreted by courts to broadly favor enfranchisement and equality of voters. Nothing in this Amendment shall be read to lessen the powers given to Congress elsewhere in this Constitution to protect voting rights.



Addition 1: The Inclusion of a Ban on Felon Disenfranchisement

Revise Section (1) of the Proposed Amendment as follows (additions in bold; deletions in strike-out):

(1) Notwithstanding Article II or any other provision of this Constitution, all citizen, adult, residents, non-felons of the United States shall have the right to vote in all elections for federal, state, and local offices within their residential areas, including for President and Vice President, and to have each ballot fairly and accurately counted. Provided, however, that the right to vote for President and Vice President shall apply only to residents of the states and the District of Columbia, and the right to vote for Members of the House and Senate shall apply only to residents of the states. Votes for President and Vice President shall count equally toward allocating each state’s electors.

A state may not deny the right to vote to any otherwise eligible person convicted of a felony who has completed a sentence of incarceration or parole. Failure to pay any fines or fees shall not be grounds for withholding the franchise.



Addition 2: The Inclusion of Voters in United States Territories to Vote for President

Revise Section (1) of the Proposed Amendment as follows (additions in bold; deletions in strike-out):

(1) Notwithstanding Article II or any other provision of this Constitution, all citizen, adult, resident, nonfelons of the United States shall have the right to vote in all elections for federal, state, and local offices within their residential areas, including for President and Vice President, and to have each ballot fairly and accurately counted. Provided, however, that the right to vote for President and Vice President shall apply only to residents of the states and the District of Columbia, and the right to vote for Members of the House and Senate shall apply only to residents of the states. Votes for President and Vice President shall count equally toward allocating each state’s electors. Votes cast by residents of United States territories for President and Vice President shall be tallied with votes cast by residents of the District constituting the seat of Government of the United States for determining the electors assigned to the District of Columbia under Amendment XXIII.i



Addition 3: Elimination of the Electoral College

Revise Sections (1) and (2) of the Proposed Amendment as follows (additions in bold; deletions in strike-out):

(1) Notwithstanding Article II or any other provision of this Constitution, a All citizen, adult, resident, nonfelons of the United States shall have the right to vote in all elections for federal, state, and local offices within their residential areas, including for President and Vice President, and to have each ballot fairly and accurately counted. Those portions of Article II regarding the choosing of electors are hereby abolished. States and territories shall submit to Congress the vote totals for each candidate for President and Vice President as a pair at the time and in the manner that Congress shall direct. The winner of the election for President and Vice President as a pair shall be the candidate for President and candidate for Vice President who have received the most votes nationally among the candidates as determined by Congress. Provided, however, that the right to vote for President and Vice President shall apply only to residents of the states and the District of Columbia, and the right to vote for Members of the House and Senate shall apply only to residents of the states. Votes for President and Vice President shall count equally toward allocating each state’s electors.

(2) All votes conducted for federal, state, or local office shall be substantially equally weighted except for the weighting of Electoral College votes across states mandated under Article II in choosing the President and Vice-President.



Addition 4: Changing the Composition of the United States Senate

Add the following after Section (1) of the Proposed Amendment, and renumber the remaining Sections of the Proposed Amendment to begin with Section 4:

(2) The final phrase of Article V is hereby repealed.ii

(3) Notwithstanding Article I, section 3(1), Article V, and Amendment XVII, Senators shall be apportioned among the several states in the same manner as Representatives in the House of Representatives, as directed in Amendment XIV, Section 2. In conducting the apportionment, each state shall have at least two Senators. This amendment shall not be construed as to affect the election or term of any Senator chosen before it becomes valid as part of the Constitution. Terms of Senators shall be staggered in accordance with Article I, section 3, clause 2.


i In the event that the amendment also will eliminate the Electoral College under Addition 3, then the bolded language should not be added.


ii It may be necessary for this Article V repeal to be acted upon first before the rest of the amendment may pass. See chapter 3, note 49.
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Schleicher suggests a reason why state legislators would give up their own power to choose U.S. senators: united national political parties had started emerging, and voters began viewing their votes for state legislators as proxies for choosing senators. This nationalization of state legislative elections meant that state legislators had less control of their own destinies. Legislator self-interest ironically supported divesting state legislatures of their power to choose U.S. senators. Business interests seeking to influence state legislators and legislative elections also had an incentive to decouple state legislative races from national races over which they had less leverage. Schleicher, supra, at 1062–81; see also Daniel Wirls, Regionalism, Rotten Boroughs, Race, and Realignment: The Seventeenth Amendment and the Politics of Representation, 13 Stud. Am. Pol. Dev. 1 (1999) (positing that regional divisions rather than partisan politics helps explain support for passage of the Seventeenth Amendment); Todd J. Zywicki, Beyond the Shell and Husk of History: The History of the Seventeenth Amendment and Its Implications for Current Reform Proposals, 45 Clev. St. L. Rev. 165 (1997) (offering a public choice theory based upon interest and business group pressure for passage of the amendment).

There were other factors as well. In states such as Oregon, legislative candidates were required to state on the ballot whether they would abide by the results of a nonbinding popular vote for U.S. senator. Further, urban political machines, normal adversaries to Progressivists, had their own reasons for supporting ratification of the Seventeenth Amendment. Rural interests were overrepresented in state legislatures, and urban areas had a greater chance of influencing the choice of senator through direct election than through indirectly electing the state legislature. Schleicher, supra, at 1056; John D. Buenker, The Urban Political Machine and the Seventeenth Amendment, 56 J. Am. Hist. 305 (1969).


	26. See John F. Kowal and Wilfred U. Codrington III, The People’s Constitution: 200 Years, 27 Amendments, and the Promise of a More Perfect Union (New York: The New Press, 2021), 181–215. See also id. at 185–87 (on passage of the Twenty-Third Amendment).


	27. See id. at 192 (“By 1942, due to demographic changes, for every three African Americans the poll tax kept from the ballot, five white Americans were also disenfranchised.”) (original emphasis and citation omitted); id. at 192–97 (recounting history of Twenty-Fourth Amendment).


	28. Bruce Ackerman and Jennifer Nou, Canonizing the Civil Rights Revolution: The People and the Poll Tax, 103 Nw. U. L. Rev. 63, 67 (2009) (original emphasis and footnote omitted); see also Michael Waldman, The Fight to Vote (New York: Simon & Schuster, 2016), 160–63; Kowal and Codrington, supra note 26, at 195.


	29. Kowal and Codrington, supra note 26, at 195; Harper v. Virginia St. Bd. of Elections, 383 U.S. 663 (1966).


	30. Kowal and Codrington, supra note 26, at 207–12.


	31. Oregon v. Mitchell, 400 U.S. 112 (1970), was the case in which the Supreme Court upheld the lowering of the voting age to eighteen in federal but not state elections. On the passage of the Twenty-Sixth Amendment, see Kowal and Codrington, supra note 26, at 207–15.


	32. On the overturning of Roe v. Wade, 410 U.S. 113 (1973), see Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228 (2022). On the whittling away of Voting Rights Act protections through chary statutory interpretation, see Hasen Testimony, supra note 15.


	33. Baker v. Carr, 369 U.S. 186 (1962); Reynolds v. Sims, 377 U.S. 533 (1964); Wesberry v. Sanders, 376 U.S. 1 (1964); Miranda v. Arizona, 384 U.S. 436 (1966). On Baker being the most important case in his tenure on the court, see Earl Warren, The Memoirs of Chief Justice Earl Warren (Chicago: University of Chicago Press, 1977), 306.


	34. Evenwel v. Abbott, 578 U.S. 54 (2016). On the open question following Evenwel about whether equal numbers of people are constitutionally required, see Daniel P. Tokaji, Evenwel and the Next Case, ACS Expert Forum, December 3, 2015, https://www.acslaw.org/?post_type=acsblog&p=11242 [https://perma.cc/YZG2-M89L].


	35. Evenwel, 578 U.S. at 74–75; id. at 75–76 (Thomas, J., concurring in the judgment) (“In my view, the majority has failed to provide a sound basis for the one-person, one-vote principle because no such basis exists. The Constitution does not prescribe any one basis for apportionment within States.”); id. at 103 (Alito J., joined by Thomas, J., concurring in the judgment) (“In light of the history of Article I, § 2, of the original Constitution and § 2 of the Fourteenth Amendment, it is clear that the apportionment of seats in the House of Representatives was based in substantial part on the distribution of political power among the States and not merely on some theory regarding the proper nature of representation. It is impossible to draw any clear constitutional command from this complex history.”).




For a critique of originalist methodology applied to constitutional interpretation, see Erwin Chemerinsky, Worse than Nothing: The Dangerous Fallacy of Originalism (New Haven: Yale University Press, 2022). For a look at the inconsistent originalism of one of the theory’s main proponents, Justice Antonin Scalia, See Richard L. Hasen, The Justice of Contradictions: Antonin Scalia and the Politics of Disruption (New Haven: Yale University Press, 2018), 40–63.


	36. U.S. Const., art. I, § 8; id., amend X.


	37. Shelby County v. Holder, 570 U.S. 529, 567 n.2 (2013) (Ginsburg, J., dissenting).


	38. For a detailed examination of the preclearance process and the cases interpreting it, see Lowenstein et al., supra note 17, at 221–66.


	39. On the history of preclearance and renewals of section 5, see Shelby County, 570 U.S. at 537–39; U.S. Department of Justice, “Jurisdictions Previously Covered by Section 5,” https://www.justice.gov/crt/jurisdictions-previously-covered-section-5 [https://perma.cc/TXQ8-G8AE?type=standard] (listing when jurisdictions became covered by the preclearance provision of the Voting Rights Act). On section 5 as “strong medicine,” see Voting Rights Act: Hearings on H.R. 6400 Before Subcomm. No. 5 of the House Comm. on the Judiciary, 89th Cong. 110 (1965) (statement of Rep. Chelf). In South Carolina v. Katzenbach, 383 U.S. at 315, 334 (1966) the Supreme Court called the Voting Rights Act a “complex scheme of stringent remedies” and it called preclearance an “uncommon exercise of congressional power” that was justified by the extreme circumstances.
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