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To Mom







We must break the Money Trust or the Money Trust will break us.

—Louis Brandeis, Other People’s Money and How the Bankers Use It









Introduction

A New Gilded Age

Private equity surrounds you. When you visit a doctor or pay a student loan, buy life insurance or rent an apartment, pump gas or fill a prescription, you may—wittingly or not—be supporting a private equity firm. These firms, with obscure names like Blackstone, Carlyle, and KKR, are actually some of the largest employers in America and hold assets that rival those of small countries. Yet few people understand what these firms are or how they work. This is unfortunate because private equity firms, which buy and sell so many businesses you know, explain innumerable modern economic mysteries. They explain, in part, why your doctor’s bill is so expensive and why your veterinary clinic seems to be in decline. They explain why so many stores are understaffed or closing altogether. They explain why there are ever fewer companies in America and why those that remain are selling ever lower-quality products. In fact, despite their relative anonymity, private equity firms are poised to reshape America in this decade the way in which Big Tech did in the last decade and in which subprime lenders did in the decade before that. And as we will explore, they’re doing it all with the government’s help.

Consider the pillaging of HCR ManorCare, which was once the second-largest nursing home chain in America.1 In 2007, a private equity firm, the Carlyle Group, bought ManorCare for a little over $6 billion, most of which was borrowed money that ManorCare, not Carlyle, would have to pay back. As the nursing home chain’s new owner, Carlyle sold nearly all of ManorCare’s real estate and quickly recovered the money that it put into the purchase. But the move forced ManorCare to pay nearly half a billion dollars a year in rent to occupy buildings it once owned. Moreover, Carlyle extracted over $80 million in transaction and advisory fees that ManorCare paid for the privilege of being bought and owned by Carlyle. These sorts of payments made Carlyle’s founders billionaires many times over.2 But they drained ManorCare of the money it needed to operate and care for its residents.3

As a result of these financial machinations, ManorCare was forced to lay off hundreds of workers and institute various cost-cutting programs.4 Health code violations spiked. And an unknowable number of residents suffered. The daughter of one resident told the Washington Post that “my mom would call us every day crying when she was in there. It was dirty—like a run-down motel. Roaches and ants all over the place.”5 Such cost cutting eviscerated the business, and in 2018, the company filed for bankruptcy with over $7 billion in debt.6 Yet despite the bankruptcy, the deal was almost certainly profitable for Carlyle. It recovered the money it invested through the sale of the real estate and made millions more in various fees.7 That the business itself collapsed was, in a sense, immaterial to Carlyle. (In statements to the Post, ManorCare denied that the quality of its care had declined, while Carlyle claimed that changes in how Medicare paid nursing homes, not its own actions, caused the chain’s bankruptcy.)

Moreover, Carlyle managed to avoid legal liability for the consequences of its actions. For instance, the family of one resident, Annie Salley, sued Carlyle after she died in an understaffed facility.8 Though she struggled to go to the restroom by herself, Salley was nevertheless forced to do so and fell and hit her head on a bathroom fixture. Afterward, nursing home staff reportedly failed to order a head scan and failed to report her to a doctor, even though in the days that followed, Salley showed confusion, vomited, and thrashed around. Salley eventually died of subdural hematoma—bleeding around the brain—and doctors found that blood had pushed her brain fully to one side of her head. Yet when Salley’s family sued for wrongful death, Carlyle managed to get the case against it dismissed. As a private equity firm, Carlyle explained, it did not technically own ManorCare. Rather, Carlyle merely advised a series of investment funds—funds with names like Carlyle Partners V MC, L.P.—that did.9 In essence, Carlyle performed a legal disappearing act, and the court dismissed the Salley family’s case against the firm.10 Carlyle would not be held responsible for Salley’s death, or for the sordid sorry outcomes that resulted from its plunder of ManorCare.
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The story of ManorCare and Carlyle is both common and confounding. The leaders of this industry, including Carlyle, but also Blackstone, KKR, Apollo, Warburg Pincus, Bain, and many other smaller firms are, at best, only vaguely known to most Americans. But their companies fill and shape our lives. If you rented an apartment, you may have done so through a company owned by Blackstone. If you visited a doctor or rode in an ambulance, you may have been billed by a company owned by KKR. If you bought insurance, you may have done so through Apollo, or if you paid your student loans, you might have done so through a Platinum Equity company. If you bought contacts, pet food, slacks, or a new dress, you may ultimately have paid KKR, BC Partners, Leonard Green & Partners, or Sycamore Partners.11 In some municipalities, the very water you drink has been provided by private equity. The industry is quite literally right in front of you. The font used in this book is owned and licensed by a private equity portfolio company.12

Today, the industry owns more businesses than all those listed on US stock exchanges combined.13 KKR’s portfolio companies employ over 800,000 people;14 Carlyle’s 650,000;15 and Blackstone’s 550,000.16 Considered together, they would be the third-, fourth-, and fifth-largest employers in America, behind only Walmart and Amazon.17

Yet, few of us have heard of these firms, let alone understand how they work. In a sense, their business is simple. Private equity firms invest a little of their own money, a lot of investors’ money, and a whole lot of borrowed money to buy up companies (typically making them the sole, or private owner, hence the name). They then use various tactics to extract money from those companies, with an eye toward reselling them for a profit a few years later. Some of the companies that private equity firms buy go on to great success. But many others collapse or limp along, gutted of the assets that made them worth buying in the first place.

The basic business model of private equity firms often leads to disasters like that at ManorCare for three fundamental reasons. First, private equity firms typically buy businesses only for the short term. Second, they often load up the companies they buy with debt and extract onerous fees. And third, they insulate themselves from the consequences, both legal and financial, of their actions.18 This leads to a practice of extraction, rather than investment, of destruction, rather than creation. While not every company owned by private equity firms goes bankrupt, the chance of disaster meaningfully increases under their ownership.19

Consider the following: J.Crew. Neiman Marcus. Toys “R” Us. Sears. 24 Hour Fitness. Aeropostale. American Apparel. Brookstone. Charlotte Russe. Claire’s. David’s Bridal. Deadspin. Fairway. Gymboree. Hertz. KB Toys. Linens ’n Things. Mervyn’s. Mattress Firm. Musicland. Nine West. Payless ShoeSource. RadioShack. Shopko. Sports Authority. Rockport. True Religion. Wickes Furniture. The list goes on. All these companies went bankrupt after private equity firms bought them.20 Some were restructured, often by firing workers or abandoning retirees’ pension obligations. Many simply no longer exist. These bankruptcies, as we will see, are the consequence of private equity’s business model. As we will see, though these liquidations and restructurings are usually bad for consumers and workers, counterintuitively, companies’ bankruptcies may be desirable, even profitable, for their private equity owners.

The collapse of so many well-known companies is distressing by itself. But more than the failure of specific businesses, private equity helps to explain how whole industries and ways of life are being transformed. With its reliance on debt and fees and its focus on short-term profits, private equity is part of the reason why the quality of care at your dentist’s office is going down and why your doctor seems perennially overbooked. It’s part of the reason why so many people die in prisons and in nursing homes, why it’s so hard to buy a house, and why so many companies are suing their own customers. These aren’t unhappy accidents: they are fundamental to the industry’s business model.

Moreover, private equity helps to explain our ever-widening economic inequality. These firms take money from productive companies, their employees, and their customers and redistribute it to themselves. Typically, they load up the businesses they buy with debt and often impose fees on their companies for the privilege of being owned by them. The result of this wealth transfer is that the leaders of the largest private equity firms are some of the richest people in America: the cofounders of KKR, Apollo, and Blackstone are worth $7 billion, $9 billion, and $29 billion, respectively.21 Their wealth is more than the gross domestic product of some countries22 and an order of magnitude greater than that of the merely absurdly rich. While the CEO of the investment bank JP Morgan made a little over $80 million in 2021, the CEO of the private equity firm Blackstone made over ten times that: $1 billion.23

As the chapters in this book explain, private equity firms also hasten the “financialization” of the American economy through the increased power of banks and other financial institutions over companies that make and sell useful products and tangible goods. Today, the finance industry gets a quarter of all corporate profits, up from a tenth in the “greed is good” 1980s.24 At the same time, it employs just 5 percent of the country’s workforce and largely fails to deliver a useful product for many Americans: a quarter of households, for instance, don’t have access to a bank account.25 By controlling the operation of companies in the rest of the economy, private equity hastens this trend toward financial control.

The predatory practices of private equity exacerbate inequality and eviscerate our economy by taking money from productive businesses and giving it to largely unproductive ones. But private equity firms have done more, by taking on much of the work in lending to big businesses that was once the domain of investment banks before the financial crisis of 2007. In other words, private equity firms you may not have heard of—Blackstone, Apollo, and so forth—are replacing the investment banks you probably know: Goldman Sachs, JP Morgan, and others. These private equity firms are taking on much of the work of the very institutions that precipitated the Great Recession and are now doing so with vastly less oversight—if such a thing were possible—than the investment banks faced before that crisis.
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That some businesses may be rapacious or even dangerous is concerning yet unsurprising. The new and important point—and the subject of this book—is that the stunning success of private equity is all happening with the support of the government, whose various arms—from courts and Congress to the executive branch, states, and localities—have not only allowed private equity to grow and dominate but have actively encouraged it. This is unsurprising, in part, because the industry has given hundreds of millions of dollars to politicians26 and has welcomed untold senior government officials into its employment after their careers in public service came to an end. These have included


• Timothy Geithner, former treasury secretary under President Obama, now president of Warburg Pincus27

• Jacob Lew, another former Obama treasury secretary, now a managing partner at Lindsay Goldberg28

• Newt Gingrich, former Speaker of the House, now a strategic partner at JAM Capital29

• Paul Ryan, another former Speaker of the House, now a partner at Solamere Capital30

• David Petraeus, former general and CIA director, now chairman of the KKR Global Institute31

• Leon Panetta, former secretary of defense, now an adviser at Cerberus Capital Management32

• Kelly Ayotte and Evan Bayh, former senators and now director of Blackstone and senior adviser to Apollo, respectively33



Other luminaries in the private equity–government complex include former vice president Dan Quayle;34 generals Barry R. McCaffrey and Anthony Zinni;35 former cabinet members James Baker, John F. Kelly, Dan Coats, and John Snow; former FCC chairmen William Kennard, Julius Genachowski, and Ajit Pai; and former SEC chairmen Arthur Levitt and Jay Clayton, among so many others.36

As a cause and effect of this cross-pollination, the government has been extraordinarily solicitous of private equity firms. Whole private equity–owned businesses have been built based on getting government money. Where regulations stood in the way of these companies, they have been removed. As described in future chapters, Fannie Mae helped private equity firms buy up foreclosed homes and flip them into rentals. Local police departments helped private equity–owned companies buy prison phone, food, and health care operations and gut their quality of care. Courts helped private equity firms slough off pension obligations, and federal regulators helped them access 401(k) funds. Cities sold their own water systems to private equity–owned firms, and Congress gave them billions of dollars.

What is perhaps most ironic is that those who have the most to lose from private equity are enabling it. Pension funds—the investments of unions and middle-class workers—are some of private equity’s largest investors. Private equity firms then use the money of these funds to buy companies in which they often cut wages and abandon pension obligations. Extraordinarily, we appear to be creating the tools of our own destruction.
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We can stop the industry’s worst abuses. But we have to act now. Policies by the Federal Reserve before and during the pandemic to lower interest rates made it vastly easier for private equity firms to buy up companies. While many businesses struggled during the pandemic, private equity spent $1.2 trillion in 2021—over $500 billion more than it spent the year before—to buy them up.37 Meanwhile, deregulation by the Trump administration allowed private equity to access potentially trillions more dollars in people’s 401(k) accounts, including, possibly, yours. This will give the industry vastly more money with which to buy up companies.

Yet, despite its size, we can stop the ever-outward movement of the industry. We can do so because we’ve done it before. Today’s private equity industry bears a striking resemblance to the great “money trusts” that Louis Brandeis denounced a century ago in his book Other People’s Money and How the Bankers Use It. Then, as now, financiers captured productive companies with the savings of others.38 Then, as now, they gutted their portfolio companies, extracted fees, and forced partnerships among their various businesses.39 And then, as now, the financiers—often ignorant of the actual operations of the companies they bought—arrested the development of their businesses. As private equity firms buy companies across the disparate industries of health care, construction, retail, and leisure, so it is today.

But then—and perhaps now—people organized to break the great trusts of their time, including the money trusts. The government banned anticompetitive acquisitions and “interlocking directorates” between competing companies. It created the Federal Trade Commission and investigated, and eventually destroyed, monopolies in steel, sugar, tobacco, and elsewhere. We can do so again, and this book endeavors to show us how.

The chapters that follow proceed in three parts.

Part I explains how private equity firms make their money: both their tactics of extraction and their businesses of focus, from mobile homes and nursing facilities to retailers and prisons. A recurring theme of these chapters is that, surprisingly, private equity firms buy businesses that target the very poor, rather than the very rich, because, in a sense, these customers have no recourse when quality falls and prices rise.

Part II explains how the industry has advanced its agenda across virtually every arm of government, from Congress and courts to regulators and localities. As these chapters describe, sometimes private equity firms have lobbied directly to change laws and regulations: for instance, to fight rent control laws or to preserve tax advantages. At other times, the industry has benefited from larger trends over several decades: the reshaping of antitrust law, for instance, or the rise of forced arbitration.

Part III explains how we can stop the industry’s worst excesses. These chapters offer a specific agenda for what we must accomplish and a path for how we might effect change—through litigation, regulation, and state and local legislation—at a time of extraordinary political dysfunction.

To the arguments thus far, and those to come, a world-weary reader may offer three skeptical replies.

First, the skeptic may say, “for better or worse, private equity is just an extreme form of free-market capitalism.” The debt that private equity forces onto companies, and the short deadlines it demands for profits, force sluggish companies to reform and demand the survival of the fittest. Or so the argument goes. As the chapters that follow show, private equity firms do not offer simply an extreme version of capitalism but, rather, something much darker: a twining of big business and big government that finds profits by creating and exploiting legal gaps and obscure government programs. When forced to actually run businesses, private equity firms often show surprising ineptitude. Their executives’ talents often come not from operating the levers of business but from the levers of power: securing financing, identifying regulatory holes, and creating them when they don’t exist. Capitalists and socialists, and everyone in between, should all be united in their concern over this business philosophy.

Second, the skeptic may ask, “Yes, private equity is bad, but is it meaningfully different from other parts of the finance industry?” Yes, it is. Hedge funds might short businesses. Investment banks may create ruinous bubbles. But private equity firms can do both and more. Because their business model—which requires short-term thinking, leverage and extractive fees, and escape from liability—produces uniquely bad outcomes, they are uniquely worthy of your attention.

Third, the skeptic may say, “Yes, private equity is uniquely bad, but it is inevitable, or at least irremediable.” And this is the most important point of the book, namely, that we can stop this from happening. We do indeed live in a second Gilded Age, a time of gaping inequality and aching political dysfunction. But a century ago, we rejected immiserating poverty and politics in favor of populist and progressive reforms: unions, suffrage, antitrust, worker and environmental protections, and graduated taxation. We can do so again. We just need the collective will to act.

And that is the final message of this book, a message of hope. Private equity is part of the larger financialization of our economy, and perhaps its worst exemplar. It was created with the active support of our government, and as the pages that follow show, it has transformed whole industries and upended lives. But if we created private equity, we can also contain it. I am here to tell you that we can write our own future. A better world is possible. The following chapters show us how.
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Part I

How They Make Their Money
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Chapter one

Other People’s Money, and How They Use It

The Tactics of Private Equity

In 2005, Sun Capital bought Shopko for a little over a billion dollars. A regional retailer like Fred Meyer, Gabe’s, or Bi-Mart, Shopko’s operations were focused primarily in the Midwest.1 Its first store opened in Green Bay, Wisconsin, in 1962 and began what a commemorative plaque at the site later called “a new era in retailing.”2 The company’s innovation: putting pharmacies and, later, groceries in their larger stores.3 Over time, the business expanded to other states, like Minnesota, Michigan, and Iowa.4 Eventually, it became a regional institution. “Shopko was at the heart of our community,” said Sarah Godlewski, Wisconsin’s state treasurer.5 “As a kid my mom would ask me if I needed anything for school. I would mention different supplies, and she would say, ‘OK, go put it on your Shopko list.’ It was never a shopping list, it was always a Shopko list.”6

Despite its regional importance, in 2019, Shopko filed for bankruptcy and, shortly thereafter, ceased operations entirely.7 How did this happen? How did a respected institution flail and eventually fail? The short answer was that a private equity firm bought it.8 Over nearly fifteen years of ownership, Sun Capital bankrupted Shopko while making hundreds of millions of dollars for itself. It did so through a variety of tactics that drained Shopko of assets, locked the chain into unfavorable deals, denied employees pay, and transferred money that the retailer needed to modernize and grow. These tactics were surprising—perhaps even shocking—but they were not unusual, for as the pages below explain, they are often the means by which private equity firms succeed, even if the very companies they buy fail.

First, Sun Capital made Shopko sell most of its property. It’s important for a retailer to own its own stores, if it can: it saves the company from having to pay rent in good times and gives the company something to borrow against in bad times. By forcing the chain to give up most of its stores, Sun Capital made Shopko a quick $815 million.9 But it also saddled Shopko with paying rent on the very stores it once owned, an expensive and unending obligation. To compound the problem, Sun Capital locked Shopko into fifteen- and twenty-year leases,10 which made it hard for Shopko’s management to move stores.

Then Sun Capital began extracting fees. It forced Shopko to borrow nearly $180 million to pay Sun Capital “dividends”: financial rewards to owners usually given only in good times.11 It also required Shopko to pay a quarterly $1 million “consulting” fee, and a 1 percent fee on certain large transactions. The latter fee applied to Shopko’s dividend payments, so that Shopko actually had to pay Sun Capital a fee just for paying Sun Capital.12 And while Sun Capital was extracting this money, under its watch, Shopko skirted its tax obligations: in 2019, the Wisconsin Department of Revenue alleged that the company failed to pay over $13 million in sales taxes and penalties.13 (The Department ultimately withdrew its claim after reaching an undisclosed settlement with the holding corporation for Shopko’s bankrupted assets.)14

Then Sun Capital began layoffs. In December 2018, Shopko announced that it would close thirty-nine stores.15 In January the next year, Sun Capital pushed Shopko into bankruptcy and closed an additional thirty-eight. And in March, unable to find a new buyer, Shopko announced that it was liquidating entirely and closing its remaining 360 or so locations. At the time, Shopko had fourteen thousand employees:16 most all of them would lose their jobs.

As Shopko’s employees were fired and the company’s assets liquidated—even the plaque commemorating the company’s first location was sold—Sun Capital asked some employees to stay on through the bankruptcy process. But after they did so, Sun Capital reneged on its promise to pay them severance. “We risked losing potential job opportunities by sticking around,” one former employee told the Green Bay Press-Gazette.17 “Then the day we officially found out about not getting the severance was the last day we were open. It felt like a false promise.”18 Ultimately, a bankruptcy judge approved $3 million in pay for nearly four thousand workers, but only after labor organizers filed a class action lawsuit. And even then, the agreement excluded thousands of employees who were among the last to work at the company.

The effects of Shopko’s collapse lived on in the company’s former workers. At a memorial event a year after the bankruptcy, Trina McInerney, tearing up, explained to the Washington Examiner that “Sun Capital left me jobless, with nothing.… The devastation was real, the heartbreak was real, having no income, losing your work family, losing your work dignity—all real.”19 Linda Parker, who managed several Payless ShoeSource stores housed within Shopkos, said that she had to take on three part-time jobs that together didn’t make as much as her old one.20 “Holding Wall Street and private equity and hedge fund billionaires accountable is crucial,” she said. “It’s just going to get worse. They feel no empathy for us, they feel no guilt over what they’re doing.… It’s time to take action and do something to stop these horrible business practices.”21

But who are these private equity billionaires? Sun Capital is run by two Wharton classmates, Rodger Krouse and Marc Leder. Both men are worth hundreds of millions of dollars, though Leder is the public face of the company and by far the brasher of the two. The New York Post described him as the “Hugh Hefner of the Hamptons”22 and alleged that he threw parties in which “guests cavorted nude in the pool and performed sex acts, scantily dressed Russians danced on platforms and men twirled lit torches to a booming techno beat.”23 Said one acquaintance, “So many girls think they’re dating him. There are [at] least three that I know of.”24

Despite his lavish lifestyle, Leder supports the politics of austerity. Recall when Mitt Romney declared that “47 percent of the people” would vote for President Obama “no matter what” because they “believe the government has a responsibility to care for them, who believe that they are entitled to health care, to food, to housing, to you-name-it.”25 Romney made that statement at a private fundraiser that Leder hosted in his Boca Raton home.26 Leder has also given money to David Perdue,27 Marco Rubio,28 Jason Chaffetz,29 Clay Shaw,30 and Mitch McConnell,31 who have all attempted to cut various cables of the social safety net on which so many of Leder’s former employees now rely.32

It is important to understand that Shopko is not some fluke, a rare failure in Sun Capital’s otherwise brilliant investments. In 2005, the firm bought Garden Fresh Restaurant Corporation, but pushed it into bankruptcy in 2016.33 In 2006, it bought Marsh Supermarkets, which filed for bankruptcy in 2017. In 2007, Sun Capital bought a majority stake in Limited Stores, which filed for bankruptcy a decade later. And in 2008, it bought Gordmans, which went bankrupt in 2017, but not before Sun Capital forced the company to borrow $45 million to pay in dividends. And yet despite these failures, Sun Capital continued to prosper, making over $1.4 billion in the most recent year for which it published data.34

The point is that Sun Capital’s—and private equity’s—success does not always depend on the success of the companies they own. Through a range of tactics described below, they can extract money from the businesses they buy, whether or not those businesses thrive or die. In this way, the whole industry of private equity is unnervingly similar to the “money trusts” of the early twentieth century, when financiers like George F. Baker and J. P. Morgan oversaw disparate empires of railroads, banks, steel mills, shipping, and insurance companies.35 In 1914, Louis Brandeis observed that the men of the money trust “start usually with ignorance of the particular business which they are supposed to direct.”36 When the Steel Trust was signed into existence, one of the lawyers present declared that, “[t]hat signature is the last one necessary to put the Steel industry, on a large scale, into the hands of men who do not know anything about it.”37 So it is today, as a firm like Sun Capital invests in businesses as diverse as an industrial manufacturer,38 a dermatology network,39 a chain of barbecue restaurants,40 and a high-end women’s clothing retailer.41 Like the money trusts of the Gilded Age, Sun Capital, as with private equity firms, lacks the institutional skills necessary to manage the operations of such a diverse set of companies. But it isn’t just that private equity firms lack the knowledge to improve their companies’ operations; often, they lack the interest. As shortly explained, their skill frequently comes not in making companies better but in extracting more money from them.

Today’s private equity firms bear another similarity to the money trusts of a century ago, namely, that their power is obtained not, as Brandeis wrote, through “the possession of extraordinary ability” but through “the savings and quick capital of others.”42 Which is to say that private equity titans are rarely themselves masters of running companies but rather geniuses at getting and spending other people’s money. The difference now is simply a matter of scale. When the Gilded Age financier George F. Baker, reportedly twice as rich as J. P. Morgan, died in 1931, he was worth an estimated $1.4 billion in today’s money.43 Now, Stephen Schwarzman of Blackstone is worth nearly twenty times that.44

What accounts for this increase in these men’s wealth is not the quality of people running private equity firms but the availability of money, which is largely the decision of the government. In 1979, Congress reduced the capital gains rate—the tax on money made from investments—and in 1981 did so again.45 Along the way, the Labor Department permitted pension funds to make riskier investments, clarifying that while such funds must exercise the caution of a “prudent man” as a whole, individual speculative purchases “may be entirely proper” under the standard.46 These two changes allowed a flood of investment in venture capital and the emerging business of leveraged buyouts. One of the first was Gibson Greetings. In 1981, a consortium of investors led by former Nixon treasury secretary William E. Simon bought the company—a manufacturer of greeting cards—for $80 million.47 Simon and his investors put up just $1 million of their own money (Simon himself contributed about a third of that) and borrowed the remaining $79 million. Sixteen months later, they turned the company public at a valuation of $290 million. In a little over a year, Simon had made himself $66 million on a $330,000 investment. His astounding success inspired others. “I didn’t know what a leveraged buyout was,” said David Rubenstein, the founder of the behemoth Carlyle Group, “but it sounded more attractive than practicing law.”48

Between 1979 and 1989, there were some two thousand leveraged buyouts worth $250 million or more,49 capped at the end of the decade by Kohlberg Kravis Roberts & Co.’s (later called KKR) $24 billion takeover of RJR Nabisco.50 During this time, the story of leveraged buyouts was told in tandem with that of junk bonds: speculative investments that promised high yields but also high risks of failure. These bonds financed leveraged buyouts and made the whole industry possible. But by the end of the 1980s, the market collapsed: as foreshadowed by its very name, a number of junk bond–financed buyouts prominently failed. Drexel Burnham Lambert, the investment firm that powered much of the junk bond industry, imploded, and several of its most prominent bankers were criminally prosecuted.51 Meanwhile, hundreds of savings and loan associations (S&Ls), which had been primary purchasers of junk bonds, were closed, with the subsequent bailout costing taxpayers over $100 billion.52

But leveraged buyouts didn’t die after this first frenzy; they were simply rebranded as “private equity.” After a fallow period in the early 1990s, firms in this renamed business bought big companies like Snapple,53 Burger King,54 Houghton Mifflin,55 Harrah’s Entertainment,56 MGM,57 and Toys “R” Us.58 The industry found new sources of money: in 2006, KKR was the first firm to take itself public, followed by Blackstone, Apollo, and Carlyle. Countries like Russia and Saudi Arabia created “sovereign wealth funds” to invest their oil fortunes in private equity. And a secondary market developed, so that institutions that invested with private equity companies could in turn sell those investments to others. Shorn of its rougher public associations with junk bonds, S&Ls, and Drexel Burnham Lambert, this “superior form of capitalism,”59 as the former leader of Yale’s endowment once described it, entered a new golden age.

The Great Recession briefly depressed private equity, and the 2012 presidential campaign scoured some of the gilding off the industry, such that its leading firms no longer even describe themselves primarily in terms of private equity. Blackstone generically calls itself “a leading global investment business,”60 while Apollo claims simply to be an “alternative asset management business.”61 But whatever its reputation, after each crisis, private equity emerged more powerful than before. In fact, while the COVID-19 pandemic was a disaster for most Americans, it was a boon to private equity. Private equity firms need borrowed money to buy companies, the interest rates for which are determined in large part by the Federal Reserve. At the outset of the pandemic, the Fed’s chairman, Jerome Powell (himself a private equity alum), helped drive interest rates to nearly zero. As a result, and coupled with the pandemic struggles of many ordinary businesses, private equity spent an astounding $1.2 trillion on acquisitions in 2021,62 or about one-twentieth of gross domestic product of the entire country.63 KKR’s “assets under management”—the money it controls to invest—grew 87 percent that year, to $471 billion.64 Blackstone’s rose to nearly twice that: $881 billion.65 These are stores of wealth bigger than the economies of many countries. And they are big enough to change the world.
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The chapters that follow describe how private equity spends its money, how it transforms industries, and how the arms of the government helped at every step. But before examining the details, it is important to understand the larger matter of just how private equity works, for while the term private equity is frequently used, its meaning is rarely understood.

Private equity firms are different from investment banks, which originally centered on helping other businesses buy one another or issue stock. They are also different from hedge funds, which tend to buy and sell public securities, such as stocks and bonds. Rather than buying individual securities, private equity firms buy whole companies. And rather than doing so on behalf of other businesses, they do so for themselves. The line between different kinds of financial institutions is porous: firms that call themselves hedge funds sometimes engage in private equity, and as a future chapter explains, private equity firms are increasingly taking on the business of investment banks. Nevertheless, the general division is that while banks and hedge funds tend to invest in companies, private equity firms tend to buy them.

Private equity firms’ basic business model is simple. In a typical case, a private equity firm—or, more accurately, a legally separate fund that the firm controls—buys a company.66 The separate fund helps to insulate the firm from liability, as we saw with ManorCare, and is generally the sole, or private, owner of the company, hence the “private” in private equity. Through a series of operational and financial changes, the private equity firm works to make the company more valuable and, after a few years, tries to sell it or take it public at a profit.

To make its business model work, the private equity firm needs money, which it gets from three sources. The firm itself contributes a small percentage of the funds needed to buy the company, while the firm’s investors—pension funds, sovereign wealth funds, wealthy individuals, and the like—provide some of the rest necessary for the acquisition. The firm then leverages all those assets (hence the “leveraged” in leveraged buyout) to borrow most of the money it needs from banks and other lenders. Crucially, the responsibility for paying back the money the firm borrows sits not with the firm itself but with the company it buys. Thus, if the company fails, the private equity firm loses only its small initial investment. But why would the company agree to take on this debt? And why would banks and other investors lend this money in the first place? Executives at the acquired company may agree to borrow money because they stand to make a great deal from the sale to a private equity firm. With the prospect of a windfall, they may authorize borrowing that, ordinarily, they might not. As for the banks and lenders, when interest rates are low, they are often willing to make riskier loans in an effort to make more than inflation. Furthermore, lenders are often able to “syndicate” their loans to others, meaning that those who make loans often are not responsible for getting that money back.

But while private equity firms stand to lose only a little if their investments fail, they stand to make enormous sums if they succeed. As mentioned above, firms make their purchases through legally separate funds, each of which has money, provided by investors, with which to buy companies. Private equity firms are typically entitled to 2 percent of that money every year, no matter how well or poorly their funds do. This means, for instance, that a firm with a billion-dollar fund is guaranteed to make $20 million—2 percent—every year, even if its investments fail.67 On top of this, a firm usually takes 20 percent of the fund’s profits once it clears a certain hurdle, often an 8 percent rate of return.

As private equity experts Eileen Appelbaum and Rosemary Batt have explained, there are three fundamental problems with the business model just described.68 First, because private equity firms own the companies they buy for just a few years, they must extract money from them exceedingly fast; there’s simply not much reason for them to consider the long-term health of the companies they buy. Second, because private equity firms invest little of their own money but receive an outsized share of potential profits, they are encouraged to take huge risks. In practice, this means loading companies up with debt and extracting onerous fees. And third, partly because legally separate funds technically own the companies, private equity firms are rarely held responsible for the debts and actions of the companies they run. These facts of short-term, high-risk, and low-consequence ownership explain why private equity firms’ efforts to make companies profitable so often prove disastrous for everyone except the private equity firms themselves.

But how exactly does a private equity firm make money? In theory, it should make a company’s operations more efficient by bringing in new management and modern business practices. This may be so for the small and midsized companies that private equity firms acquire, which are often run by families or first-time entrepreneurs. But it is rarely so for big companies, whose professional managers are schooled in best practices and experienced in running large organizations; in other words, there is only so much need for outside assistance. Instead of offering better management, firms often use a range of tactics described below—leasebacks, dividend recaps, strategic bankruptcies, rollups, forced partnerships, tax avoidance, and layoffs—to extract money from businesses. These tactics are endemic to the industry and fundamental to the way it operates.

Leasebacks

After Sun Capital bought Shopko in 2005, it forced the company to sell most of its stores and lease in perpetuity the property that it once owned. This leaseback tactic is a great source of revenue for private equity because it allows the firm to post a quick profit and often take a transaction fee along the way. But it is often devastating for the underlying company, which is permanently shorn of assets. And it is particularly hard for businesses in cyclical industries. As mentioned, owning property saves companies from having to pay rent and gives them something to borrow against in bad times.69 Without assets, and burdened with an ongoing expense, companies that merely survive when demand waxes may die when it wanes.

There is a darker purpose to leasebacks too. A few decades ago, private equity firms began buying nursing homes, and today they own between 5 and 11 percent of all facilities in America.70 To save money, these firms often gut homes’ quality of care. Studies have found that after private equity firms buy nursing homes, average nursing and staff hours fall while violations of industry protocols increase.71 Hospital readmission rates—the pace at which residents are sent back to hospitals within thirty days of discharge—also rise, a sign of declining care.72 As a result, more than twenty thousand people are estimated to have died due to private equity firms’ ownership of such homes.73

And this is where leasebacks come in. After buying nursing homes, private equity firms often sell their underlying assets and separately incorporate each facility in a nursing home chain.74 This means that if there is negligence in one facility—if a resident dies needlessly—that resident’s family often can only recover assets from that facility. And because that facility no longer owns its own property, there often aren’t many assets to recover. The result is that nursing home residents are needlessly dying and families are failing to get damages, and because of sale-leasebacks, there is little legal incentive for private equity firms to ever change their ways.

Dividend Recaps

Private equity firms use dividend recapitalizations, or recaps, to take companies’ borrowed money and give it to themselves. Ordinarily, a company’s shareholders will take an occasional cut of its profits, called a dividend, as a reward for the risks of ownership. They usually do so when times are good and the company can afford to shed the money. Private equity firms are different. They often force the companies they own to borrow money, in good times or in bad, to pay themselves. It’s like using someone else’s credit card to pay yourself. And like using someone else’s credit card, the practice often damages the company’s credit rating.75

Consider the case of Hertz. When the rental car company filed for bankruptcy in 2020, Axios described it as “a Frankenstein of financial engineering.”76 Fifteen years earlier, the private equity firm Clayton, Dubilier & Rice (CD&R) had led a consortium of investors to buy the company from Ford for $14.8 billion, nearly half of which was debt. Clayton quickly forced Hertz to borrow an additional $1 billion to pay it a dividend. By loading Hertz up with debt, Clayton and its coinvestors managed to make much of their initial money back while substantially retaining control of the company.77 But in the opinion of observers, after Hertz disastrously overpaid for its acquisition of rivals Thrifty and Dollar under CD&R’s watch, the private equity firm sold its remaining stake in the company in 2013.78 Hertz limped along for a number of years, but burdened in part by the debt that CD&R had forced upon it, the company filed for bankruptcy. When it did, Hertz owed over $24 billion, with barely $1 billion in cash on hand.79

Stories like Hertz’s are not uncommon. But if private equity firms own the companies they force to borrow money, don’t they ultimately have to pay the loans back, one way or another? Not necessarily. Recall that private equity firms buy companies with heaps of other people’s money. In other words, these firms control companies while making only modest investments themselves. Dividend recaps are a way for private equity firms to make back their investments—eliminating all risk—while still controlling the companies they buy. That’s what Sycamore Partners did when it forced Staples to give it a $1 billion dividend recap.80 The office supply store then had to pay $130 million a year on interest payments alone.81 That fact was almost immaterial to Sycamore, however, given that it made back through the recap most of what it paid to buy the company.

Dividend recaps can be devastating. The retailer Payless ShoeSource, lab testing company Trident USA, and urinalysis firm Millennium Health, for instance, all went bankrupt after being forced to make recaps.82 After the hospital chain Prospect Medical Holdings was forced to pay its private equity owner $457 million in 2018, it closed five facilities and fired over one thousand employees. And after the Environmental Protection Agency alleged that the medical device sterilization company Sterigenics was potentially emitting toxic carcinogens around its suburban Illinois production facility, a flood of lawsuits followed.83 According to plaintiffs, however, Sterigenics had shoveled over $1 billion in dividend recapitalizations to its private equity owners in the years before so that the company would have less money to pay to its victims.84 Hundreds of cases against the company remain ongoing.

Unfortunately, the federal government’s actions to stave off the worst economic effects of the pandemic may have made recaps easier. By driving interest rates down at the outset of the COVID-19 pandemic, the Federal Reserve made it cheaper for private equity–owned companies to borrow money. The effect was that in the second half of 2020, in the midst of a global recession, private equity firms forced the companies they owned to borrow an astonishing $27 billion to pay for dividend recaps or debt restructurings.85 Reflecting later on this trend, Davide Scigliuzzo of Bloomberg wrote that “[i]t looks likely billionaires and private equity firms will keep loading up companies with debt to turn them into dividend-paying ATMs.”86 Jim Baker of the Private Equity Stakeholder Project, which researches and publicizes abuses in the industry, added that these recaps “do nothing to help private equity–owned companies and only put those companies at greater risk.”87

Strategic Bankruptcies

Private equity firms sometimes push the companies they own into bankruptcy to avoid paying debts to their employees, retirees, and creditors. Such seemed to be the case with Sun Capital and Marsh Supermarkets, which Sun Capital bought in 2006. Marsh, a regional institution in Indiana, was the kind of place where generations of employees could spend decades working. It was also something of an innovator: in the 1970s, it was the first grocery store in the world to use a barcode scanner (the first purchase was a pack of gum).88

As reported by Peter Whoriskey of the Washington Post, when Sun Capital bought Marsh, it did not bring any particular expertise in the grocery industry to the purchase. Amy Gerken, a former assistant manager at a Marsh Supermarket, told the Post that Sun Capital “didn’t really know how grocery stores work. We’d joke about them being on a yacht without even knowing what a UPC code is.”89 But Sun Capital did execute some of its now-familiar tactics. For instance, it forced Marsh to sell many of its stores for $260 million and then had the grocer lease back the stores it once owned. It also collected transaction fees from Marsh for selling various assets, on top of a $1 million annual management fee for the privilege of being owned by the firm.

At the same time, Sun Capital was unable or unwilling to make the investments necessary for Marsh to succeed. Perhaps this is because Marsh’s property was reportedly worth more than the cash Sun Capital paid for the company,90 making the survival of the business a pleasant but ultimately unnecessary proposition. Instead, Sun Capital pushed the company into bankruptcy. When Marsh filed for bankruptcy, it owed $62 million in pension fund obligations to its warehouse workers, plus millions more to its store employees.91 (A separate pension for Marsh’s most senior executives remained fully funded.) Through bankruptcy, Sun Capital was able to heave Marsh’s unfunded pension obligations onto a government agency, the Pension Benefit Guaranty Corporation, or PBGC, which pays a portion of promised benefits for retirees when pension funds become insolvent. In Marsh’s case, the PBGC was able to pay nearly the entirety of the store employees’ pension obligations but not the warehouse workers’, whose benefits were cut by a quarter.92 “They did everyone dirty,” Kilby Baker, a retired warehouse worker, told the Post. “We all gave up wage increases so we could have a better pension. Then they just took it away from us.”93 Said another worker who had been with the company since 1967: “If I lose my pension, what am I going to do? Who’s going to hire a 75-year-old man?”94

Marsh was not an isolated incident. In 2005, Sun Capital bought Indalex, an aluminum parts manufacturer. After taking a multimillion-dollar dividend for itself, the firm forced Indalex into bankruptcy and pushed the pensions of thousands of employees onto the PBGC and taxpayers.95 Similarly, in 2006, Sun Capital bought Powermate, a manufacturer of electric generators. Two years later, it pushed Powermate into bankruptcy too, and the PBGC was forced to pay the underfunded pensions of some six hundred employees. Sun Capital did the same with Fluid Routing Systems and the restaurant chain Friendly’s, and both times it improbably managed to keep running the companies after bankruptcy. The whole thing is “pension laundering,” Joshua Gotbaum, the former director of the PBGC, claimed to the Post. “What we’ve seen is that financial firms essentially take the money and run, leaving their employees and the PBGC holding the bag.”96 All of which is to say that Sun Capital and others used the bankruptcy system to slough off the obligations to employees that they did not want to pay, while continuing to extract money for themselves.97

Forced Partnerships

Private equity firms can also extract money by forcing the companies they buy into arranged marriages with other businesses in their portfolio. For instance, in 2012, Sycamore Partners bought the midmarket women’s clothier Talbots.98 At the time of its acquisition, Talbots had sold smart, preppy women’s clothes for over sixty years, having developed its initial specialty selling to women moving to the suburbs after World War II.99 For women “looking for classic styles at affordable prices,”100 as the New York Times put it, Talbots was an institution. After Sycamore bought the company, however, it executed some now-familiar tactics. It cut the company’s staff and narrowed its product selection.101 It gutted Talbot’s assets by selling the company’s credit card receivables: that is, its promise of future payments. It made over half a billion dollars for itself.102 (Sycamore’s managing director declined to comment to the Wall Street Journal on his firm’s tactics.)

As relevant here, Sycamore also forced Talbots to work with MGF Sourcing Holdings, a supply agent it owned.103 In the clothing industry, supply agents broker transactions between factories and retailers. By forcing Talbots to use MGF Sourcing, Sycamore ensured that it would make money on the clothes that Talbots bought, whether or not it was ultimately able to sell them. The arrangement created a perverse incentive for Sycamore to push Talbots to buy clothes it didn’t need, and by 2021, the company had a junk rating of CCC–, indicating a high risk of default.104

Sycamore was accused of using this tactic to push another retailer into bankruptcy. In 2013, it took a minority stake in the teen retailer Aeropostale and offered the company a substantial loan in exchange for, among other things, using MGF as its supply agent.105 But after negotiating the deal, Sycamore imposed harsh new payment terms through MGF. As subsequently alleged by Aeropostale, Sycamore’s true purpose was to push the company into bankruptcy, which Sycamore could then purchase at a discount. And Sycamore’s tactics—for instance, demanding full payment on the delivery of goods, an unusual practice in the clothing industry—successfully disrupted the company’s supply chain and cost Aeropostale an alleged $25 million per year.

Sycamore denied the allegation, and ultimately, a judge rejected Aeropostale’s argument that Sycamore purposefully pushed the company into bankruptcy to buy it at a discount.106 But whether Sycamore intentionally tried to sabotage the company or not, the effect was the same: Aeropostale filed for bankruptcy in March 2016, about a month after MGF began making its demands,107 and ultimately, the company was forced to close over one hundred stores.108

Tax Avoidance

Private equity firms, their investors, and their executives also use a number of tactics to avoid paying taxes. Many of these tactics are legal, but some are not. Most famously, there is the carried interest loophole. 

Most private equity firms are paid on the 2-and-20 model: a 2 percent annual fixed fee on all the money it invests and 20 percent of all profits above a certain threshold. The United States taxes money made from investments—so-called capital gains—at a lower level than money made through ordinary labor, whether at a factory or in an office. The distinction is ambiguous and unfair, but even more so, private equity firms have convinced the IRS that their 20 percent income should be taxed at the lower capital gains rate than at the higher ordinary income rate.109 This means that many private equity executives often pay a lower effective tax rate than the retail employees, secretaries, and factory workers they employ. But the industry as a whole has fought hard, and successfully, to defend this imbalance.

Private equity firms use so-called management fee waivers to give more of their income this preferential treatment. Here, private equity firms waive some or all of their 2 percent management fee (which is taxed at a higher rate) in exchange for a priority claim on the profits earned (which is taxed at a lower rate). Through a variety of tactics, however, the firms virtually guarantee that they will make this money back.110 Some of the biggest firms—KKR, Apollo, and TPG Capital—used these fee-waiver provisions.111 Many of these schemes might violate the spirit, if not the letter, of the law. The IRS investigated fee waivers during the Obama administration but very little came of it. An audit of Thoma Bravo for use of the tactic, for instance, took four years and resulted in no actual adjustments to the company’s tax returns. In 2015, the Obama administration proposed regulations to bar the most aggressive forms of fee waivers. But nothing came of that either: the regulations were never finalized. Ultimately, both of President Obama’s treasury secretaries—Tim Geithner and Jack Lew—left the government to work for private equity firms.

More daringly, private equity firms use offshoring tactics to reduce the tax obligations on themselves and their investors. For instance, most public corporations must, in theory, pay the federal corporate tax rate on their income. There is an exception, however, for companies that make most of their money through dividends, interest, or capital gains. Private equity firms are active businesses, but they try to get this preferential treatment by establishing blocker corporations in offshore tax havens.112 The income due to the private equity firm instead goes to the blocker corporation, which pays the low local corporate tax rate. The blocker corporation then pays the money to the private equity firm as dividends or interest, on which the private equity firm pays a lower rate in the United States than it otherwise would. While this tax arbitrage lowers the effective rate paid by the private equity firm, it does nothing to improve the operational efficiency of the companies it owns and gives tax revenues to haven nations that would ordinarily go to the United States.

Finally, at least some private equity executives engage in ordinary tax evasion. For instance, Robert Smith, the cofounder of Vista Equity Partners, is worth an estimated $8 billion113 and was number 125 on the Forbes 2020 list of wealthiest Americans.114 That same year, however, Smith admitted to evading more than $200 million in income taxes over fifteen years.115 As part of his agreement with the government, Smith disclosed that he funneled money into hidden or undeclared bank accounts in Belize, Nevis, Switzerland, and the British Virgin Islands.116 He also revealed that he paid a Houston lawyer $800,000 to maintain a false paper trail for these accounts (the lawyer died by suicide the day before his own trial was to begin).117 Smith negotiated a plea deal to avoid prison time—an astonishing feat given that he evaded paying $200 million in taxes—but his business partner was not so fortunate. The United States charged Vista Equity cofounder Robert Brockman with hiding an extraordinary $2 billion in income from the IRS. (Brockman, who had been ill for several years, died before trial.)

Rollups

Private equity firms also make money by rolling up small companies in given industries to merge or otherwise control them. For instance, as described in later chapters, firms have bought up local medical practices, with a focus on specialties like dermatology, anesthesiology, and obstetrics and gynecology, all of which offer opportunities for specialty services and large out-of-pocket payments. With such market power, private equity firms may be able to raise prices and cut care for patients. Doctors in private equity–owned dermatology practices, for instance, complained that they were pressured to meet quotas for procedures, sell acne creams and antiaging goods, and make expensive referrals.118 Others complained that they were forced to have unsupervised physician assistants deliver services that doctors ordinarily would provide.

Outside of physicians’ offices, private equity firms are rolling up dentist practices, drug treatment centers, hospitals, board game companies, portable toilet providers, mobile home parks, and veterinary clinics, among many others. By buying up these companies, private equity firms can achieve some operational efficiencies by using common suppliers or services to reduce costs. But they can also use their increased market power to charge more and give less.

Consider the case of cheerleading competitions. Varsity Brands is the country’s leading organizer of these events. As alleged in a class action complaint, between 2015 and 2018, Varsity bought its three largest rivals, all of which are now owned by Varsity, which in turn is owned by Bain Capital.119 By controlling 90 percent of the cheerleading competition market, Varsity gained control over the sport’s governing body and now decides which events entitle winners to participate in the country’s premier competitions. Varsity also allegedly increased participation fees and made money by, for instance, forcing competitors to wear only Varsity-approved uniforms and equipment and stay only in Varsity-approved hotels. “Cheerleading uniform prices have gone through the roof,” one local gym owner complained to the Federal Trade Commission. “Competition costs are so high that many athletes have to quit the sport.”120 Varsity and Bain largely deny the allegations of the class action complaint, and the lawsuit remains ongoing.121

Or consider the example of veterinary clinics. Today, just six private equity firms own over five thousand practices or over 10 percent of the whole industry.122 The result: lower job satisfaction and lower quality of care. Back in 2005, over three-quarters of surveyed veterinarians would recommend the profession. Ten years later, that percentage fell to less than half.123 After PetSmart, which both sold pets and cared for them, was acquired by a private equity firm, an employee said that he “left this company in early 2015 after being bought by BC Partners. The whole company focus shifted from pets and its employees to making money.”124 Another veterinarian said, “It’s pet-icide… the systematic destruction of pets by corporations for profit.”125 In other words, by buying up companies, combining them, and reducing competition, private equity firms are able to raise prices, lower wages, and increase profits for themselves. Whether such rollups specifically violate the antitrust laws, the effects, as described, are apparent in all these and many other industries.

Operational Efficiencies: Layoffs, Price Hikes, and Quality Cuts

The fundamental promise of private equity is that, through professional management and superior insight, firms can bring operational efficiencies to underperforming companies. But what are those operational efficiencies?

In practice, they are often layoffs. After KKR, Bain, and Vornado Realty Trust bought Toys “R” Us in 2005, the company fired thousands of workers.126 This isn’t to say that the actual work of the company shrank: employees said that the company just required those who remained to take on the tasks of their former coworkers.127 “The amount of work was—you couldn’t do it,” one former employee told Retail Dive.128 “In the end, I lost my career, my retirement, and my financial stability that took me 29 years to build up. At the age of 60 I’m still not able to find a full-time job 18 months after my store closed.”129 Ultimately, Toys “R” Us’s private equity owners liquidated the entire company and fired thirty-three thousand employees.

Toys “R” Us is far from exceptional. Over the past decade, nearly six hundred thousand people working for retail companies owned by private equity firms have been laid off, at a time when the industry added over one million jobs.130 In large companies, 10 percent of employees tend to lose their jobs within two years of a private equity firm’s acquisition.131

At the same time, private equity firms often cut the quality of the products their companies sell. For instance, Eileen Appelbaum and Rosemary Batt explain that after Catterton Partners bought the company in 2005, it shut down the company’s plant in Oakland. The move cost 230 employees their jobs and increased the amount of time between when cookies were baked and when they reached retailers.132 Suppliers complained that their packages were no longer properly sealed: “One of my last loads, I got a pallet of Taffy cookies and they were all open. Unsealed,” a former driver for the company told the New York Times.133 And the company reportedly changed its recipes and started using cheaper ingredients. “Our cookies turned to crap,” said a former employee. “They were nowhere near as good as they used to be.”134

With products like cookies, consumers can choose what and whether to buy. But consider the case of a literally captive audience. As described in Chapter 7, private equity–owned companies make over $40 billion in revenue a year providing services to prisons, where customers—inmates—have little choice but to accept the services they’re offered.135 The three largest prison phone companies, for instance, are all private equity owned and have charged as much as $25 for a fifteen-minute call.136 Two of the largest prison medical care providers are owned by private equity firms and together have been sued about 1,500 times over just five years for allegedly inadequate patient care.137 And several prison cafeteria companies are private equity owned too. One in particular has been accused of serving meals with maggots, potatoes with “crunchy dirt,” and moldy apple crisp and pancakes.138

More generally, from retail to snacks to prison services, the idea of “operational efficiencies” belies a certain arrogance in the private equity industry, the idea that in three to seven years, well-educated dilettantes can run a company better than those who’ve often spent a lifetime doing so. “What they thought was that people who live here are stupid, and that’s the way they treated us,” a former employee of Payless ShoeSource told the New York Times, after the shoe seller was bought by Alden Global Capital.139 “It didn’t matter how great you were in your field or what other stuff you had done, it was, ‘You live in Kansas, so you’re an idiot.’”140 This arrogance—forged in business schools, sharpened by industry conferences and its own propaganda—allows private equity to convince the world, and perhaps itself, that it really is a “superior form of capitalism” and to disguise the ways it really makes its money.
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Leasebacks. Dividend recaps. Bankruptcies. Forced partnerships. Tax avoidance. Rollups. Layoffs. These are the tools by which private equity makes its money. Dangerous in any hands, they are especially so for an industry that, by its very design, is encouraged to think short term and take huge risks, while sharing little financial responsibility if those risks fail to pay off.

Given this, you may wonder: Are all companies that private equity firms buy doomed to failure? Certainly not. Some companies acquired by private equity grow and prosper, and the industry’s advocates point to these successes as evidence of private equity’s virtues. But while private equity doesn’t doom a company to failure, the chance of failure dramatically increases. Roughly one in five large companies acquired through leveraged buyouts go bankrupt in a decade.141 This is vastly more than the roughly 2 percent of comparable companies not acquired by private equity firms that do. And even among the many companies that survive, private equity often changes their cultures, from ones focused on the long term to the short, from investment to extraction, and from responsibility to recklessness and, at times, lawlessness.

When private equity firms are appropriately restrained—that is, when they do not act like private equity firms—they can actually do real good. Recall the three fundamental flaws in the industry: firms invest for the short term, they load companies up with debt and extract fees, and they insulate themselves from the financial and legal consequences of their actions. When private equity firms do good, when they improve the performance of the companies they acquire and not just reap financial benefits for themselves, it is usually the result of fixing one or more of these flaws.

Look at Blue Wolf Capital and the Caddo River mill. Blue Wolf is a smaller private equity firm that acquires middle-market businesses in a handful of industries. Unlike most of its competitors, it welcomes engagement with labor, declaring on its website that “forging a constructive relationship between employees and management isn’t just good for business—it’s the right thing to do.”142 In 2017, Blue Wolf and a consortium of investors bought the abandoned Caddo River lumber mill in Glenwood, Arkansas. The mill had closed in 2010—a victim of the Great Recession and collapsing housing prices143—and its failure meant that in a town of just 2,500 people, hundreds lost their jobs.144 In 2017, Blue Wolf’s consortium helped to revive the mill, paying to restore its infrastructure.145 They reportedly spent millions of dollars on new equipment and, in reopening, hired over one hundred workers who were paid, on average, over sixteen dollars an hour. Retirees from the plant’s earlier iteration were rehired: one former employee, who had worked at the mill for a quarter century before it first closed, told the Arkansas Democrat-Gazette that getting the call to return was “one of the best days of my life.”146 “You could feel the excitement in town,” another former worker said. “With it closed for so long, people just didn’t think it would be cranked back up again.”147

The reopening had ripple effects. City Cafe, which had been closed for years, briefly reopened, where the proprietor hoped that a $7.99 buffet would attract returning millworkers.148 And the leaders of Blue Wolf showed personal, even emotional investment. Charles Miller, a partner at the firm, said that “I’ve told anyone who wants to hear it that other than meeting my wife and having my children, this is my greatest accomplishment.”149

In short, what made Blue Wolf different was that it eschewed most of the fundamental problems of private equity. It bought the company entirely with its own and investors’ money rather than, as is so often the case, by loading the mill up with debt.150 This meant that the business could afford to invest in its own operations, rather than service its loans. After reviving the plant, the firm sold its stake to Conifex Timber for $258 million.151 But again, unlike so many private equity firms, it remained invested in the project. Though it sold its ownership stake, it remained Conifex’s largest minority shareholder and took two seats on the company’s board. This meant that it had an incentive to think beyond its short period of official ownership and was invested in the business’s long-term future. Success was not guaranteed—during an economic downturn, the mill had to cut down to a single shift152—but the business is now owned by a new timber company,153 which employs over 150 people at the mill.154

These differences changed the perspective of Blue Wolf and, in turn, changed the Caddo River timber mill. All of which is to say that investment—risking money to help businesses grow and prosper—is necessary and helpful. Problems occur when private equity turns from investment to extraction.

The leading private equity firms—Blackstone, Apollo, KKR, and the Carlyle Group and hundreds of other, smaller players such as TPG, Vista Equity, Thoma Bravo, Sun Capital, and Platinum Equity—are all different. Some are more extractive, others less so. Some invest for a quick payout; others are more patient. An indictment against one is not necessarily an indictment against all. But they are all bound, to a greater or lesser degree, by a common business model that is fundamentally dangerous. And each has tens of billions of dollars, often more, to effect its agenda.

Perhaps the tactics and the successes and failures of these companies would be less frightening—eddies in the great river of capitalism—were it not for the populations that private equity firms make their money from. These firms focus much of their labor on extracting money from industries that target the most vulnerable people: single-family rental properties, nursing homes, and prison services, among others. It is to these industries, and the lessons they teach us about private equity’s tactics, that we now turn.
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Chapter two

Ending Homeownership as We Know It

Private Equity in Housing

Stephen Schwarzman’s seventieth birthday party was, in a word, spectacular. The CEO of the private equity firm Blackstone had spent a year and a reported $10 million to plan the affair, with help from the same company that did events for Calvin Klein, Madonna, and the billionaire David Koch’s own seventieth celebration.

Coming as it did shortly after the 2016 election, the party was something of a refuge for a subset of the American elite. “The world is an uncertain place, a lot of people are unhappy with a lot of other people, there are a lot of things that people are upset about,” Howard Marks, the cochairman of Oaktree Capital Management, told Bloomberg. “So it’s nice to have an evening where everybody’s happy, harmonious, and upbeat.”1

Harmonious indeed. The six hundred guests included leaders of business, fashion, and art, three cabinet secretaries, and literal and figurative royalty: Princess Firyal of Jordan came, as did the president’s daughter and son-in-law, Ivanka Trump and Jared Kushner.2 President Trump himself, a close friend of Schwarzman’s and a neighbor—his Mar-a-Lago estate was less than two miles from Schwarzman’s in Palm Beach—was unable to attend, though the men were already in frequent contact.

Schwarzman’s invitations promised what a reporter called “an exotic journey,” which in practice meant a goulash of different cultural homages.3 Schwarzman hired actors—some to wear traditional Japanese dress, others Mongolian, along with real camels—to greet guests as they arrived at his fifteen-thousand-square-foot mansion. A balcony of trapeze artists performed as friends and colleagues crossed over what were ordinarily the estate’s tennis courts.4 Dinner itself was hosted in a specially constructed Chinese temple, where Schwarzman’s birthday cake, sculpted to resemble the temple, was served.

After dinner, guests were led to yet another temple, where Gwen Stefani and the cast of Jersey Boys performed.5 Stefani sang “Happy Birthday” and danced (presumably a little awkwardly) with Schwarzman himself.6 The evening ended with a fireworks display that etched across the skies of the Intracoastal Waterway. As one guest put it, “it really was the party of the century.”7

How did Schwarzman afford to fete himself in this way, welcoming celebrities to his home and building literal temples to celebrate himself? In part, the answer lies in housing. Over the past fifteen years, private equity firms like Schwarzman’s have helped to lead what one commentator called “the biggest land grab since the Manifest Destiny.”8 In 2011, no landlord in America owned more than a thousand single-family home rental properties.9 By 2013, Schwarzman’s firm, Blackstone, bought more than that in a single day, at a cost of over $100 million. One of Blackstone’s companies, Invitation Homes, became the largest renter of single-family homes in America.10 More generally, in just two years, private equity firms and hedge funds bought about 350,000 bank-owned homes11 and, with the industry’s help, between 2006 and 2017, 5.4 million single-family homes transitioned from owner occupied to rentals.12 Now, nearly a third of all rentals in the United States are single-family homes.13 These statistics help to explain how Schwarzman was able to celebrate himself as he did. And they help to explain how the very nature of homeownership in America is changing, and how private equity has helped to lead the way.
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It all began in 2007, when the housing market collapsed. Over the previous years, low-interest loans and the rise of a “shadow” banking system that issued, bundled, and sold risky mortgages led to huge increases in housing purchases and prices. Like all manias, the system depended upon there always being another buyer, one willing to pay more for a house than the last. And eventually, the music stopped.

In a matter of months, communities like Bakersfield, California; Reno, Nevada; and Cape Coral, Florida, were transformed.14 In Las Vegas, one in twenty homes went into foreclosure. In Tampa, a single judge might have three thousand foreclosure cases on her docket at any given time.15 And in Stockton, California, white notices on empty houses bore the messages, “This is a bank-owned property” and “Bank-owned: no trespassing.”16 “Whenever you see a brown lawn, it’s a foreclosure,” a local activist told the Guardian as he drove down suburban streets. “Look, three in a row.”17

As the housing crisis metastasized into a broader banking crisis, the economy was fundamentally shaken. Nearly nine million people lost their jobs.18 Roughly as many lost their homes.19 And those who stayed in their houses often did so with mortgages demanding more than their properties were worth.

In the face of this calamity, one institution, more than practically any other, was actually positioned to address it: Fannie Mae. Unlike most centers of power in Washington, Fannie Mae’s headquarters at the time sat far from downtown, in an enormous colonial revival building whose brick façade was more reminiscent of a college campus than an ordinary office building. And unlike most centers of power in Washington, Fannie Mae was not technically a government agency but rather an independent government-sponsored entity that operated with the implicit financial backing of the United States. Chartered by Congress during the Great Depression, Fannie’s purpose then and now was to stabilize the housing market, by buying up individual mortgages from banks, bundling (or “securitizing”) them, and selling them to investors. In buying mortgages, Fannie gave money to banks to issue more loans, which in turn gave more people the chance to buy homes. Over eight decades, under various configurations with the government, Fannie and its sidekick agency Freddie Mac (which was created to spur competition within the mortgage securitization industry) grew enormously, and by 2008, the two owned or guaranteed about half of America’s $12 trillion mortgage market.20

Fannie and Freddie, almost alone among American institutions, actually had the power to keep people in their homes, by reducing the principal on the millions of mortgages they owned or guaranteed. Doing so would have cut homeowners’ monthly bills and, for those whose mortgages were larger than their homes were worth, made it rational for them to stay. Doing so would have also reduced the ripple effect of foreclosures, in which the value of whole neighborhoods fell when a few homes in it were dispossessed.

In fact, the Obama administration did propose a modest version of this idea. Under its Principal Reduction Alternative program, the federal government offered financial incentives to investors to reduce the total amount owed on the mortgages they held.21 And the Treasury Department offered to extend the program to Fannie and Freddie.22 But stunningly, Edward DeMarco, the acting director of the agency overseeing both, refused. DeMarco looked like the man he was—a career civil servant—and at congressional hearings, the sharp gaze of his blue, bird-like eyes pierced his rimless glasses. Over and over, DeMarco refused to accept the Principal Reduction Alternative program for the Federal Housing Finance Agency, or FHFA, which oversaw Fannie and Freddie, arguing that to do otherwise would constitute a grave “moral hazard.”23 This was a confusion of the term. Helping homeowners would create a moral hazard only if people knew that buying a home was a risky investment (historically, it had not been) and if they expected a government bailout when their investment soured (there was no reason for them to expect this). But it was clear from DeMarco’s public statements that he had a deeper, almost emotional reaction against principal reduction. “Fundamentally, principal forgiveness rewrites a contract,” he told the Senate. And rewriting a contract, he said, “risks creating a longer-term view by investors that the mortgage contract is less secure than ever before.”24

Treasury Secretary Timothy Geithner publicly implored DeMarco to act, estimating that principal reduction during the housing crisis could help up to five hundred thousand homeowners and save taxpayers up to $1 billion.25 A petition on Change.org called him the “single largest obstacle to meaningful economic recovery.”26 Paul Krugman demanded his resignation. But it was to no avail. Through the entirety of the Great Recession, DeMarco and the FHFA refused to implement the principal reduction program, saying that its “anticipated benefits do not outweigh the costs and risks.”27

DeMarco went even further, not only refusing to implement principal reduction in his institution but working hard to force others from doing the same in theirs. In particular, local governments in some of the communities hit hardest by the recession considered a radical step: seizing underwater home loans through eminent domain and then helping homeowners refinance those loans at lower prices.28 DeMarco and his agency acted quickly and took the extraordinary step of using the Federal Register—the official public record of the federal government—to threaten the municipalities. The FHFA said that it had “significant concerns” about the use of eminent domain to reduce mortgage principals and that “action may be necessary” to “avoid a risk to safe and sound operations at its regulated entities and to avoid taxpayer expense.”29 The FHFA invited public criticism of the cities’ proposals, which organizations like the Americans for Prosperity Foundation (created by Charles and David Koch) were happy to provide. DeMarco and his allies ultimately prevailed. Just one city—Richmond, California—got close to using eminent domain, and even there the progressive mayor was ultimately stymied. No municipality ever reduced homeowners’ principals through eminent domain.

There’s little point in speculating about DeMarco’s motivations during this time. Like all of us, he was perhaps moved by a mixture of genuine belief and personal interest: after leaving the FHFA, DeMarco became president of the Housing Policy Council, a lobbying organization for America’s mortgage lenders and servicers.30 His precise motivation is irrelevant because the outcome was the same: tens of thousands of people likely lost their homes because the FHFA failed to act boldly, when boldness was needed most.

But while DeMarco and the FHFA were hostile to reducing homeowners’ principals, there was one group to whom they showed tremendous solicitude: large investors and, in particular, private equity firms. With the collapse of the housing market, millions of Americans lost their homes, and Fannie and Freddie found themselves owning many of them. Rather than reselling these homes to families, potentially at a loss, the FHFA31 and Federal Reserve32 hoped that these houses could be flipped into rental properties, properties that investors, not individuals, could buy. In explaining this position, Ben Bernanke, the chairman of the Federal Reserve, surmised that creditors could potentially make more money by renting rather than selling properties. Bernanke suggested that “involuntary renters” could benefit by buying the homes they rented, though offered little sense as to how, exactly, that would happen.33

And this is where private equity enters the story. Historically, single-family homes had not been a part of private equity firms’ portfolios: they were too disparate and too small to make much money. But bought in bulk, homes presented an opportunity. Private equity firms could convert the houses into rental properties and then derive a steady cash flow with which to pay the debt used to purchase them. Moreover, homeowners, turned into home renters, were something of a captive audience. While a person might leave a studio or one-bedroom apartment with relative ease, a family could move from a home only with great difficulty. The financial crisis—and the solicitous attitude of Fannie Mae and its regulator—were thus an enormous opportunity for private equity firms. And they acted accordingly.

In 2012, the FHFA launched a series of auctions of foreclosed homes, with the intention that the purchased houses be converted into rental properties.34 Investors developed new software that estimated the best purchases based on a neighborhood’s schools, crime, and nearness to transit, as well as possible maintenance costs. Such software allowed investors to participate in thousands of auctions and identify those properties likely to make the most money.35

Additionally, by selling the properties in bundles, the FHFA precluded individual homeowners and likely all but the largest and most sophisticated institutional investors from participating.36 And that is precisely what happened. In the FHFA’s first round of auctions, Colony Capital, a private equity firm run by Tom Barrack (a close friend of Donald Trump’s who chaired his inaugural committee), bought 970 properties in California, Arizona, and Nevada.37 Barrack later called his investment strategy “the greatest thing I’ve ever done in my professional life.”38

Barrack had reason to be jubilant. Buyers for Barrack’s Colony and Stephen Schwarzman’s Invitation Homes,39 along with their peers, fanned across America to purchase dozens and hundreds of houses at a time. At times, the fevered activity felt like it was from another century. At the Gwinnett County courthouse in Georgia, for instance, buyers paid for foreclosed homes on the spot, and Colony’s employees brought an actual box full of cashier’s checks—$3 million in total—to the courthouse steps.40 “Game on,” said Colony’s bidder as the auction began.41

Fannie’s solicitous support for the single-family home rental industry didn’t stop with its pilot project. In 2012, Fannie entered into a joint partnership with Barrack’s Colony to operate, lease, and manage a portfolio of over a thousand homes, primarily in Arizona, California, and Nevada.42 Colony agreed to pay Fannie $35 million, and in exchange, Fannie agreed to give Colony 20 percent or more of the cash flow generated from the properties.43 Colony said that it expected to make a million dollars a month from the deal.

Fannie Mae was especially kind to Stephen Schwarzman’s firm Blackstone and its portfolio company, Invitation Homes. In 2017, Fannie agreed to “secure” a $1 billion loan for Invitation. Under the deal, Invitation borrowed the enormous sum from Wells Fargo, and Fannie in turn agreed to pay Wells Fargo if Invitation ever defaulted.44 There was little obvious reason for Fannie—which operates with the implicit financial backing of the government—to enter into the deal, and a consortium of 136 nonprofits opposed it.45 But it proceeded, nevertheless, allowing Invitation to borrow money at a lower rate and thus acquire more houses to rent. In other words, having refused to do all it could to help people keep their homes, Fannie was now using all its powers to help private equity firms buy those homes up.

Ultimately, the magnitude of these companies’ acquisitions was astounding. As mentioned above, in just two years, private equity firms and hedge funds bought about 350,000 bank-owned homes, and by 2015, the number of single-family home rentals had grown by nearly three million.46 “We recognized the unique opportunity created by the housing crisis,” an executive from Barrack’s company triumphantly declared, “and acted upon it in a bold way.”47
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What was it like to live in one of the hundreds of thousands of homes converted into rental properties by Invitation Homes, Colony, and other private equity–owned firms?48 In a word: hard.

For one thing, living in a single-family home rental tended to get more expensive each year, given that such homes were often excluded from local rent control laws. In Los Angeles, more than three-quarters of surveyed residents of rental homes reported rent increases, which averaged over $2,000 annually, or roughly 9 percent more than the year before.49 In large cities—often those that had been hardest hit by the Great Recession—the increases were even larger: 9.3 percent in Las Vegas, 10.6 percent in Tucson, 12.2 percent in Phoenix.50 To the working-class families that lived in these homes, these were devastating increases: “For me to work 12–14 hour days and barely have enough to pay increasing rents to a multi-billion dollar Wall Street giant, it’s like sharecropping all over again,” said a tenant of one of Colony’s subsidiaries.51

Moreover, rent captured only part of the cost of living in these homes. Companies like Invitation and Colony loaded up tenants with fees to extract more money from them. Invitation, for instance, charged utility expenses back to renters, as well as a $9.95 conveyance fee for each bill.52 It added landscaping fees, pool fees, pet fees, and “smart lock” fees.

Many of these were legal, but some may not have been: class action lawsuits in Texas and California alleged that Blackstone’s Invitation charged illegal, excessive late fees to its residents.53 As of December 2022, the Texas case remains ongoing, but the court in California declined to certify the class of plaintiffs and dismissed the action. It did so in part because the lead plaintiff had signed his lease with Invitation’s predecessor companies, which Invitation absorbed through various acquisitions.54 In other words, the companies’ various mergers with one another had the incidental effect of insulating them from liability for their alleged past wrongdoing.

Despite all these expenses, tenants weren’t getting much in return. Private equity landlords often placed the burden of maintaining their properties on their residents, either in ordinary lease agreements or in dodgy rent-to-own programs.55 In such programs, tenants were given the option to buy the properties they rented. But in return, the tenants, not the landlords, were required to make major repairs. It’s hard to track the scope of these efforts, but anecdotally, the New York Times reports that “few rent-to-own agreements end in actual purchases,” and in fact, rent-to-own arrangements are illegal in some states.56

When tenants fell behind on their expenses, they faced firms’ aggressive and slapdash tactics for collecting money, which ranged from degrading to devastating. Among other things, tenants complained that debt collectors placed menacing phone calls and ruined their credit. After one tenant fell behind on rent, Invitation Homes wrapped caution tape around their house, presumably to shame the tenant into payment.57 Another found herself bouncing between Waypoint (owned by Blackstone and Colony at various times) and its debt collector over a previously unknown—and potentially erroneous—$8,000 charge.58 Neither would take responsibility for correcting the debt, and as a result, “[n]obody would rent to me,” the tenant said.59 “I had to find a co-signer to help me buy a house because they ruined my credit from that $8,000 charge.”60

And when collections didn’t work, there were evictions. Lots of them. A study by the Federal Reserve Bank of Atlanta found that, in a single year, Colony sent eviction notices to nearly one-third of its tenants around the city, far more than any other company.61 Corporate landlords—those that owned fifteen or more homes in Fulton County—were 68 percent more likely than smaller property owners to file eviction notices, even controlling for property, tenant, and neighborhood characteristics.62 In some zip codes, over 40 percent of all rental households got an eviction notice, and over 15 percent received a judgment or were forcibly removed. African Americans and women were especially likely to be evicted.

Yet such evictions may have been preferable for some residents of private equity–owned homes, for many of those who stayed faced threats to their health. There was, for instance, the problem of lead, which, when exposed to children, can cause cognitive deficiencies, developmental delays, reduced academic performance, seizures, coma, and death. Researchers in Detroit found that children living in homes owned by large investors (those with fifty or more properties) were significantly more likely to have elevated concentrations of lead in their blood than were other children.63 There was also the problem of mold, which, indoors, can induce asthma attacks.64 Thirteen percent of surveyed residents in Los Angeles, for instance, complained of mold in their building.65

Here, the story of Monica Lisboa is instructive because it illustrates both the health problems in these buildings and how private equity–owned companies responded.66 In 2013, Lisboa rented an apartment in Florida operated by the private equity–owned Colony American Homes. As alleged in her subsequent lawsuit, when Lisboa and her family moved in, she noted a “musty odor” that she assumed would fade with time. It did not, however, and over the months and years that followed the smell grew more intense. Lisboa and her son began to experience rashes, nausea, itchy eyes, headaches, vomiting, and trouble breathing.

Eventually, Lisboa found significant patches of black mold in the property, which she reported to Colony, but which she alleged Colony ignored.67 Lisboa then paid for her own do-it-yourself mold test, which revealed toxic levels of black mold spores. This finally prompted Colony to hire its own testing company, but when Lisboa sought the results, the testing company said that Colony had instructed it not to release them. Instead, Colony itself allegedly told her that the test results showed that there was no mold on the property. If Lisboa’s complaint is accurate, either the testing company had grievously erred, or Colony was lying to Lisboa.

Not trusting Colony, Lisboa reported she paid for yet another test—this one by a professional—who confirmed that there were, indeed, toxic levels of mold on the property.68 As all this was happening, Lisboa’s son had a seizure and had to be hospitalized. There, the doctor said that her son’s health issues were caused by toxic mold exposure. But incredibly, while Lisboa and her son were at the hospital, she said she received a phone call: it was Colony, inquiring about her rent payment.

Eventually, according to her complaint, Lisboa and her children had to flee the property to protect themselves.69 Yet even after they left, and even after Colony was put on notice of the dangerous mold levels in the house, Colony filed an eviction against Lisboa. Colony largely denied Lisboa’s allegations, but the ultimate truth of the matter was never resolved: the company settled the case out of court without any admission of wrongdoing.

Lisboa’s story is illustrative because it shows how apparent corporate neglect can lead to crises and how distant companies can ignore those crises to their tenants’ detriment. Neglect was endemic to the private equity business model, whose focus on short-term profits necessitated abandoning the long-term care of its properties and residents. Or as one resident of another private equity–owned home put it, “Living in a Waypoint property has been an actual nightmare. No family should have to pay to live like this.”70
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Looking more broadly, it’s worth asking whether private equity firms are actually worse than other landlords. Most of us remember when a building super never returned our calls or refused to repair a sink. These mom-and-pop landlords are not saints; quite the opposite. But private equity firms have something that smaller landlords do not: billions of dollars. And they have put that money to use lobbying against broader tenant protections.71

For instance, in 2014, Starwood Waypoint Homes, alongside Blackstone’s Invitation Homes, created the National Rental Home Council, whose agenda included plans to fight further control initiatives.72 A few years later, Blackstone and Invitation spent millions of dollars to defeat Proposition 10 in California, which would have allowed localities to decide whether rent stabilization laws should extend to single-family homes. The law, if passed, would have been transformative, as about 45 percent of residents in California rent their properties and about a quarter of tenants nationally spend more than half their income on rent.73 Extending tenant protections to single-family homes—or even giving cities the opportunity to do so—would have been a crucial respite for these people. But naturally, this posed a threat to the business model of private equity firms and the companies they owned. And so, Schwarzman’s Blackstone and its portfolio company, Invitation Homes, contributed nearly $7 million to oppose the measure.74 Much of this money went to the No on Prop 10 PAC,75 whose ads featured a narrator proclaiming, over pictures of concerned California residents, that the proposition would put “unelected bureaucrats in charge of what you can and can’t do with your own home” and would make housing “even more expensive for renters.”76 Opponents of Proposition 10 spent $72 million campaigning against it, more than double what its supporters spent in its favor.77 Unsurprisingly, the proposition failed.

This sort of influence—the scale of money spent, the focus and organization of the group that spent it—simply would not be possible among more dispersed owners. By concentrating economic power, private equity firms centralized their political power and codified their influence to the detriment of the many tenants who were giving them money in rent and fees every month. Moreover, private equity firms’ power—the power that comes from their size—is only growing. In 2016, Tom Barrack’s Colony American Homes merged with Starwood Waypoint. The merged company in turn was bought by Blackstone’s Invitation Homes in 2017, forming a behemoth single-family home rental operation.78 Blackstone took Invitation public that year and then, in 2021, bought another home rental company for $6 billion.79 The result was that more homes were being turned into rentals, and those rentals were owned by ever-larger and more powerful companies.

Private equity firms also got in the business of not just buying single-family home rentals themselves but of also providing the financing for smaller investors to do the same. KKR invested in a company that financed home flippers.80 Blackstone, meanwhile, created a program to lend to smaller landlords to buy up single-family homes and rent them.81 This gave Blackstone an opportunity to profit off of rented homes, even those they did not own. And these programs ensured that more homes would be rentals and that there would be more institutional owners—big and small—naturally allied with one another to protect their incomes, often at the expense of their tenants.

There is another sense in which private equity owners were worse than mom-and-pop landlords, namely, that by their very scale, they managed to transform the nature of housing in America. As mentioned above, between 2006 and 2017, 5.4 million single-family homes transitioned from owner-occupied units to rentals.82 Single-family home rentals now account for more than half of the national rental market.83 And now, investors buy one in seven homes for sale in large metropolitan cities.84 Private equity firms account for only a fraction of these sales: for instance, Invitation Homes, previously owned by Blackstone, owns about seventy-five thousand houses.85 But while private equity firms are responsible for only a minority of purchases, they are the crucial innovators and partners with the government in spurring this broader trend.

It is also important to understand where this is happening. Cities hit hardest by the Great Recession saw the largest increase in rentals.86 In fact, private equity firms concentrated their acquisitions not just on specific cities but on specific neighborhoods or what one executive called “strike zones.”87 In one Atlanta zip code, for instance, Blackstone’s Invitation Homes bought 90 percent of the homes sold over a year and a half.88 This should be no surprise: these were the places where Fannie Mae owned foreclosed homes, which Fannie auctioned off to investors in the process that started the entire rental boom. But it meant that the people who lost the most during the Recession were the ones who regained the least in the years that followed. In fact, according to one credit rating agency, Colony’s tenants were typically former homeowners themselves, people who could no longer afford a home but who often retained some ties to the neighborhood.89 By concentrating their purchases—by exercising control over local markets—private equity firms made it difficult for people to leave. Or as Jennifer St. Denis, a single mother and renter in Atlanta, told the Mercury News, “At this point I’m stuck in a renting pattern because rent increases keep going up and moving out is expensive.”90 She noted that Invitation owned most of the homes in the area that she would want to live in anyway.

The effect was that, quite simply, fewer people own homes. In the early 2000s, over 70 percent of households owned their own houses. Today, that number is around 63 percent, levels not last seen since the 1980s.91 For African American and other minority communities, the percentage is vastly lower: Black homeownership rates, for instance, have returned to what they were in the 1960s.92 The change is also particularly dramatic among young people. In 1960, 44 percent of people aged twenty to thirty-four owned a home. In 2017, barely a quarter did.93 This is not a change in preferences—two-thirds of renters said that they would own a home if they could94—but a change in means. “It’s creating a greater divide between the haves and have-nots,” one analyst told Vox. “Homeowners are getting sizable wealth gain. Renters are getting left out.”95
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A recurring defense of private equity is that its use of debt and its short-term focus necessitate excellence and that the sheer intelligence of its leaders improves outcomes for companies. But the industry’s foray into aspects of the housing market suggests otherwise. Consider the case of the private equity firm Fortress and its rollup of the mortgage-servicing industry. Mortgage servicers are, in essence, debt collectors: they ensure that homeowners pay their mortgages and pursue foreclosures when they don’t. It’s an appealing industry for private equity, as it provides a steady cash flow and a captive audience, given that mortgages are often sold from one company to another, and borrowers have no real ability to choose their servicer. Lone Star Capital, Bayview Asset Management, Selene Investment Partners, and Fortress Investment Group all bought up mortgages to service, either directly or through portfolio companies.96

Fortress is instructive here. In 2006, just before the housing crisis, the firm bought a mortgage servicing company, which it renamed Nationstar.97 Consistent with private equity’s model of short-term success, Nationstar’s—and Fortress’s—strategy was one of aggressive expansion, and in the years after the Great Recession, the company bought billions of dollars of mortgages that others no longer wanted to service. It bought whole companies like Greenlight Financial Services98 and Residential Capital99 and over $200 billion worth of mortgages from Bank of America.100 By 2020, it serviced three million loans, with an unpaid principal of about $500 billion.101 It was the largest nonbank mortgage servicer in the United States and the third largest mortgage servicer overall.

But this aggressive growth, intrinsic to the private equity business model, came at a price: Nationstar struggled with the basic tasks of servicing its mortgages, a fact alleged over and over in media reports and in lawsuits. In 2016, for instance, the New York Times reported that Nationstar repeatedly lost customers’ files and recorded inaccurate information for others.102 According to the Times, Nationstar often failed to detect its own errors until after foreclosure processes had already begun. (Nationstar’s CEO, Jay Bray, defended the company’s actions, saying that “[w]e are proud of the work we’ve done to improve the customer experience.”)103 The following year, the inspector general for the Great Recession bank bailout reported on Nationstar’s failure to properly administer the government’s Home Affordable Modification Program, or HAMP, which helped struggling borrowers to reduce the principal on their mortgages. “Nationstar has one of the worst track record[s] in HAMP,” the inspector general wrote.104 The company’s rule violations “have been widespread spanning multiple quarters. Nationstar has shown little improvement and, even appears to be getting worse.”105 Among other things, the inspector general found that Nationstar wrongfully denied homeowners’ admission into HAMP, wrongfully kicked other homeowners out, and reported homeowners as delinquent on their mortgages, when, in fact, they were not.

The errors got more serious. In 2020, without admitting wrongdoing, Nationstar settled lawsuits with all fifty states, the District of Columbia, and the Consumer Financial Protection Bureau to resolve allegations of the company’s widespread abuse and incompetence.106 According to the bureau, it was as if Nationstar failed nearly every aspect of the mortgage servicing industry. The company allegedly foreclosed on borrowers, even after explicitly promising it would not, while the borrowers’ loan modifications were under review. It failed to pay people’s property taxes on time, and as a result, borrowers faced late penalties. It required borrowers to pay for private mortgage insurance longer than they needed to. And it unilaterally—and improperly—increased borrowers’ monthly payments. Heartbreakingly, as alleged, Nationstar even foreclosed on some borrowers whose payments were impermissibly increased.

Rather than litigate, Nationstar settled with the federal and state governments and agreed to pay $73 million to more than forty thousand homeowners.107 In a separate settlement, the company agreed with the Department of Justice to give over $40 million to another twenty thousand borrowers whose accounts were mishandled during their personal bankruptcies.108

But these fines couldn’t undo the damage that Nationstar—and Fortress—caused. In Texas, Normie and Derrick Brown got a temporary restraining order against Nationstar to avoid what they believed was a wrongful foreclosure.109 But Nationstar proceeded with the foreclosure anyway and held an auction for the house even before the court’s restraining order was set to expire. Nationstar removed the case to federal court and closed on the sale before the new judge could rule. The Browns lost their house. “You think all you have to do is show them where they did you wrong, and basically justice will prevail,” Mr. Brown told the New York Times. “That wasn’t the case.”110

Why did Nationstar make so many mistakes? Why was it sued by all fifty states and the federal government? The simplest answer is the most likely: because of its aggressive acquisition campaign, Nationstar apparently didn’t have time to properly manage the thousands of mortgages it bought. This worked fine for its private equity owner Fortress: having bought the company in 2006 for $450 million, it sold the business in 2018—when it still held a nearly 70 percent stake—for $3.8 billion.111 But this growth was a disaster for the literally tens of thousands of people who were harmed, and sometimes devastated, by the company’s apparent mismanagement. And this growth was inherent in the business model of Fortress and others, which frequently depended on quickly buying and rolling up companies. Disasters such as private equity acquisition of Nationstar and the resulting fiasco undercut the narrative that private equity owners, through incentives or sheer intelligence, make companies and customers better.
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Finally, private equity’s foray into housing illustrates one more aspect of the industry, namely, its frequent focus on businesses that target poor people. For an industry built to make money, why target people with the least? Because poor and working-class people often lack alternatives to what they buy, and this gives private equity firms the chance to raise prices or cut quality with impunity, knowing that their customers have few alternatives. Nothing illustrates this more clearly than private equity firms’ purchase of mobile home parks.

Historically, mobile homes offered pockets of affordability in an increasingly unaffordable housing market. Over nearly two decades, beginning in 1990, the United States actually lost four million units of low-cost housing.112 By 2019, however, the median home was unaffordable to the average worker in three-fourths of the country.113 In this environment, mobile homes offered a rare escape from these crushing expenses: used units could cost as little as $10,000, and residents generally made less than $50,000 a year.114 Fannie Mae called them “one of the few sources of naturally occurring affordable housing” in America.115

But mobile homes weren’t affordable by accident. The industry was historically run by family businesses that, while far from altruistic, were generally invested for the long term and free from the demands created by short investment horizons and heavy debt loads, which enabled them to keep prices low. But in the last decade, big companies came in, and that started to change. Already by 2013, investors spent $1.2 billion buying mobile home parks; by 2020, they spent $4.2 billion.116 Private equity firms like Apollo,117 Carlyle,118 Stockbridge Capital,119 Centerbridge Capital,120 TPG,121 Blackstone,122 and Brookfield Asset Management123 invested in mobile home parks or bought them outright. And as these investors came in, costs for residents began to rise: over a five-year period, the average price of a mobile home increased 35 percent, to more than $61,000.124

These were ideal businesses for private equity. They offered steady cash flow with little responsibility: unlike apartments or even single-family home rentals, private equity owners weren’t responsible for the upkeep of the houses themselves, just the surrounding community. And the costs of that upkeep—utilities and so forth—could often be pushed onto residents.

Moreover, mobile home owners faced a number of disadvantages relative to those who owned traditional homes. For one thing, they paid two fees for the privilege of residence: a mortgage on the property itself and rent for the lot on which the property sat. For another, they tended to have higher interest rates on their mortgages, meaning that they had to pay more just to get the same equity in their homes. And in fact, the very term mobile home was something of a misnomer. Many were attached to concrete foundations125 and moving them could cost $10,000 or more. As a result, owners rarely did. Private equity firms depended on this fact to increase rents and fees without consequence.

Unsurprisingly, these private equity firms often made terrible owners. After Sunrise Capital Investors bought a park in Akron, Ohio, it tried to double residents’ lot rents.126 The company’s plans would “economically evict many of our neighbors,” a resident wrote (residents eventually succeeded in stopping the increase).127 After TPG bought a community in Urbana, Illinois, one resident managed to negotiate a payment plan with the property manager. But “[e]ven a good manager can’t change the company wide policies that are aiming to make as much money off of all of us as possible,” she told the Private Equity Stakeholder Project.128 And after Stockbridge Capital bought a park outside Nashville, neighbors complained that the company failed to pick up couches and trash left lying in common areas, while it simultaneously threatened eviction for residents who were just six days late in their rent.129 “They’re almost like slumlords,” one resident told the Washington Post. “If you point something out, they’re just like… whatever. They just want the rent.”130 In essence, private equity firms’ innovation was to realize that, because mobile homes were anything but mobile, real money could be squeezed from Americans who had the least.

A particularly wrenching aspect of these increased costs was that they actually took money from residents in two ways. First, residents paid the lot rents themselves. Second, by raising lot rents, firms made the homes less attractive to future buyers, draining the equity that residents had put into their own houses. In fact, for every $100 increase in rent, homes lost an estimated $10,000 in value.131 It was an economic pincer move, taking both residents’ income and their wealth.

Importantly, the government helped. In 2016, Fannie Mae helped to provide $1 billion in financing for Stockbridge Capital’s Yes! Communities. The loan helped Yes! buy up more mobile homes and, crucially, did not limit how much or how often the company could raise rents on the properties it bought.132 Two years later, Fannie Mae provided $200 million in financing for TPG Capital to buy dozens of mobile home parks itself.133 George McCarthy, an affordable housing advocate, told National Public Radio that “what’s ironic about it is that one of the missions of Fannie Mae and Freddie Mac is to help preserve affordable housing. And they’re doing exactly the opposite by helping investors come in and make the most affordable housing in the United States less affordable all the time.”134 To its credit, Fannie subsequently set for itself the goal of financing more mobile home sales to nonprofits, and adding resident protections to future loans.135 But the scale of its aspirations was small: it aimed to make just three nonprofit deals in 2022, for instance.136

Considering all this, it is helpful to see how private equity ownership worked in one specific mobile home community: Plaza Del Rey, in Sunnyvale, California. Sunnyvale sits in the center of Silicon Valley, and its largest employers include Google, Apple, Lockheed Martin, and Amazon. In 2015—the year that the Carlyle Group bought Plaza Del Rey—a typical home in the city cost well over $1 million.137 In such an environment, the mobile home park offered a pocket of affordability in a community of extraordinary expense, a place where middle- and working-class people could live and get to nearby jobs. For four decades, the park was owned by a single family, until 2015, when the granddaughter sold it to Carlyle for over $150 million.138 Residents already covered the utilities, property taxes, and cost of upkeep. But within its first year as owner, Carlyle raised rents 7.5 percent, the largest increase in the park’s forty-seven-year history. For new residents, Carlyle raised lot rents to $1,600, nearly 40 percent more than the park average.139 This didn’t just hurt people who moved in: it made it harder for existing owners to sell, eviscerating the equity in their homes that they might have built up.

As reported by the Los Angeles Times, residents resisted but were infuriatingly outmatched. Some collected cans to pay to meet with a lawyer: after a morning of collection, they raised $46.55: “Enough to pay for a third of an hour with an attorney!” one of them exclaimed.140 Others protested to the city council, where one of Carlyle’s managing directors spoke against them. “We are opposed to rent control in any form and do not believe it furthers the objectives of the city or owners in the long term,” the Carlyle executive exhorted.141

The council, perhaps fearful of any action that might dampen investment in the city (“The city council expressed no interest in helping us,” one resident complained142), never imposed any rent control. But it did facilitate a negotiation between Carlyle and the residents, the result of which was a nominal limit on rent increases for those residents who signed on. Yet according to Fred Kameda, a resident familiar with the deal, the rent that Carlyle could charge for new lots was unaffected. This meant that residents would still potentially lose equity in their homes and still struggle to sell them. “Basically we didn’t do a very good job negotiating,” Kameda said.143 “However we had no—how would you say it—leverage.”144

Kameda suspects that Carlyle’s real intention was not simply to raise rents but to push out residents and transform the whole park into higher-density and much more profitable housing. Despite Carlyle’s protests to the contrary, there was some limited evidence to support the theory. Forty miles away, Carlyle had tried to evict owners in another mobile home park it bought and turn the properties into more profitable rentals.145 And as part of its deal with Plaza Del Rey residents, Carlyle negotiated the right to make the first offer on homes that went up for sale, setting itself up to do the same there.146 If that was Carlyle’s intention, it never succeeded, though it still managed to make a fabulous profit. In 2019, four years after buying Plaza Del Rey, Carlyle sold the park to another investor for $237.4 million. Carlyle managed to make a 58 percent profit on the deal.147

Though Carlyle left, the problems didn’t stop for Plaza Del Rey’s residents. The new owner increased rents for incoming residents to $2,380, rendering homes, according to existing owners, “unsellable.”148 Residents held protests and met with Representative Ro Khanna, though the new owner barred TV and newspapers from covering Khanna’s visit to the residents. “It’s outrageous that they didn’t allow the press to listen to the residents’ concerns,”149 Khanna said, adding—perhaps aspirationally—that “we don’t live in an oligarchy where private equity gets to destroy our communities.”150

Ultimately, the city imposed a memorandum of understanding that set limits on rate increases for both new and existing owners.151 But this fell short of an actual rent stabilization ordinance, which already existed in a half dozen nearby towns. Instead, residents had to proactively sign the memorandum, and under it, the new park owner could still substantially increase rates for new mobile home owners.152

The whole experience was illustrative. Carlyle was able to turn an extraordinary profit on an investment, not by making a better company but by increasing the costs for those least able to pay. Residents protested, but their protests were largely ineffective, with a local government agonizingly slow to act. And in large part, residents didn’t move because they couldn’t. By increasing rents—and making properties less attractive to new buyers—Carlyle actually made it harder for existing owners to leave.

It was a cruel system, cruel for everyone except Carlyle and its investing peers. “I think they were carpetbagging scumbags,” one resident said of Carlyle.153 “They don’t realize that these are peoples’ homes,” said another to a local news station. She added, poignantly, “We’re not just numbers on a spreadsheet.”154
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Private equity firms’ adventures in housing illustrate the industry’s worst tendencies. They bought up hundreds of thousands of homes, raised prices, and reduced quality. They did not demonstrate particular skill in administration, as the follies of Nationstar illustrate. But they did demonstrate enormous political strength, as shown by their defeat of Proposition 10 in California. Finally, they targeted, not those with the most money in America, but those with the least. Nowhere was this clearer than in the case of mobile home parks. And all of this was accomplished with the active support of the government, whose sponsored entity, Fannie Mae, helped to start the fevered rush to acquire homes. We seem, in other words, to be bringing this on ourselves. In so doing, we help to fund the lives and lifestyles of men like Stephen Schwarzman, whose seventieth birthday was described earlier. His “party of the century,” with its actors and camels, singers and temples, was all made possible, in large part, by the housing industry he helped to transform.
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Chapter three

Profiting Off Bankruptcy

Private Equity in Retail

Do you wonder why so many businesses around you are closing and why retail spaces so often seem unoccupied? The common refrain is that Amazon and other online sellers have displaced physical stores and rendered them irrelevant. This is partly true, though it is only part of the story. Another part is that private equity firms are buying up stores that, collectively, employ millions of people and are often driving those stores into bankruptcy. Some of this is simple mismanagement. But some of it is deliberate, for, as the pages below describe, often these firms win in the bankruptcy process when so many others—the companies they buy, the creditors they use, and the employees they pay—lose. All this exacerbates inequality, by shifting money from workers to executives, and from retailers to financiers. And it’s happening all the time.

The case of Toys “R” Us is illustrative. The children’s superstore looms large in many of our childhood memories, as it has for generations of grown kids. Its founder, Charles P. Lazarus, started the business in his parents’ bicycle shop1 as Children’s Bargain Town,2 a place where parents of the exploding baby boom could buy cribs and other children’s furniture. Over time, Lazarus realized that though parents needed to buy cribs just once, they needed to buy toys constantly. In 1957, he launched the first Toys “R” Us in Rockville, Maryland, with its trademark backward “R,” written as a child might.

Lazarus built his stores like giant supermarkets, and an early advertisement promised “unlimited quantities” of toys, with “trailer loads arriving continuously.”3 Where other businesses had small showrooms and limited inventory, Toys “R” Us promised to rarely, if ever, run out of the toys that kids loved. And the company’s early adoption of computer inventory systems allowed it to know what kids wanted before other companies did.4

In time, Toys “R” Us became a national icon. Generations of children remember its advertising jingle, “I don’t wanna grow up, I’m a Toys ‘R’ Us kid,” or the Super Toy Run on Nickelodeon, where contestants could win a five-minute shopping spree in the store. In 2001, it opened a giant flagship in Times Square, with an enormous indoor Ferris wheel, life-sized Barbie Dreamhouse, and twenty-foot animatronic T. rex.5

It’s true that Toys “R” Us was slow to adapt to online retailing, and it committed an unforced error by partnering with Amazon in its first big push into e-commerce.6 The project helped Amazon learn how to sell products to children, and Toys inadvertently surrendered its competitive advantage. Nevertheless, the company had over $11 billion in revenue7 when, in 2005, it was purchased by a trio of private equity firms: Bain, KKR, and Vornado.

This is where the troubles began. The firms bought Toys “R” Us for over $6 billion, most of it with debt that Toys—not its purchasers—would have to pay.8 And the cost of servicing that debt was enormous: about half a billion dollars a year on interest alone,9 not to mention millions in various fees that the company would need to pay its new owners.10 This sucked money away from the company that could have been spent making the expensive—and necessary—transition to online retailing.

At the same time, under the private equity firms’ ownership, the company bought several competitors, including FAO Schwarz and K-B Toys. For each acquisition, Toys “R” Us paid the private equity firms a transaction fee, which together totaled over $100 million.11 On top of this, Toys paid Bain, KKR, and Vornado regular management fees—costs for the privilege to be owned by them—and interest on debt that it owed the firms directly. In total, the Private Equity Stakeholder Project estimates that over thirteen years, Toys “R” Us paid Bain, KKR, and Vornado $464 million.12

Along the way, the private equity firms drew down the company’s assets. Before it was purchased, Toys “R” Us had over $2 billion in cash and cash equivalents. By 2017, the year of the bankruptcy, it had less than one-sixth that.13 Ann Marie Reinhart, who worked at Toys for twenty-nine years, said that the private equity purchase “changed the dynamic of how the store ran.”14 According to employees, benefits were cut, as were jobs, and the employees who remained had to take on more responsibilities. Stores became shabby as the ordinary work of maintaining a big business—polishing floors, sweeping parking lots, and so forth—grew infrequent.15 The fans, girders, and lights of the stores, where dust accumulated, were cleaned less often. And the company fell behind on its internal information technology, a part of the business where it had once excelled.

The heavy debt and the flow of cash to the private equity firms made it impossible for Toys to make necessary changes. In 2014, the company announced a TRU Transformation initiative, to improve the in-store and online shopping experience, create exclusive partnerships with toy makers, and reduce costs.16 But it wasn’t enough, and in 2017, the company filed for Chapter 11 bankruptcy.

At the time, many commentators blamed Amazon. But this was, at best, only part of the story. Toys’ sales remained steady, even during the Great Recession, and in the year before it filed for bankruptcy, its $11 billion in revenue17 accounted for an estimated one-fifth of all toy sales in the country.18 The problem wasn’t market share; the problem was the debt. By 2017, Toys’ payment on the interest alone nearly matched its entire operating income: the company had $460 million in operating income and $457 million in interest expenses.19 Without money, the company couldn’t make the necessary investments to compete online, couldn’t hire the best people, and couldn’t keep its stores clean.

In the bankruptcy process, there were clear winners and losers. One of the winners was the Toys’ CEO, David Brandon, who thrived as the company struggled. Brandon was an ally of the company’s private equity owners—Bain had previously chosen him to run Domino’s Pizza, another of their investments20—and at Toys “R” Us, he was treated extraordinarily well. As subsequently alleged by a class of Toys’ creditors, while the CEOs of comparable companies were typically paid around $1.1 million and the ninetieth percentile were paid $1.56 million, Brandon was paid more than twice that: $3.75 million.21 He spent that money well. For a while, he lived in a luxurious building on New York’s Billionaire’s Row,22 in an apartment with a listed rent of $45,000 a month.23 And in 2016, he paid over $15 million for a penthouse on the Upper East Side, with terrace views of Central Park.

As his company collapsed, Brandon sought to secure his financial future. The challenge, according to subsequent litigants, was that Toys’ lawyers had advised Brandon that his bonus likely would not be approved once the company filed for bankruptcy.24 So he ordered that bonuses for himself and other top executives be paid three days before then.25 Brandon ultimately had the company pay him $2.8 million, with similar payouts for other top executives.26

Having secured his bonus, Brandon allegedly lied about it. According to subsequent plaintiffs, Beth Burns, an employee at Babies “R” Us in Nashua, New Hampshire, wrote to Brandon after her store was selected for closure. Brandon had promised all of the laid-off employees a severance but then, a week later, retracted the offer. Burns wrote to Brandon and asked him to “please re-think your decision to hand out to the Executives and leave your devoted Associates with nothing.”27 Brandon personally wrote to Burns that “I did want you to know that there have not been millions of bonuses paid to the executives at our company despite what you may have heard.”28 Bonuses at the company were tied to financial performance, he explained, and “based on our performance the past several years, there have not been—nor will there be—any bonuses paid to executives or anyone else given the current financial condition of our company.”29 Brandon, it appeared, was not telling the truth: he was going to be paid millions of dollars and had spent much energy designing his exit package to avoid the restrictions of the bankruptcy laws. Having secured his financial future, Brandon was apparently unwilling to admit as much to his employees.

Beyond Brandon, another winner was Toys’ law firm Kirkland & Ellis, which had established itself as the dominant force in large corporate restructurings.30 In bankruptcy, lawyers are often paid first, the assumption being that they would refuse to work for a failing company without a guarantee that they would be compensated while doing so. But Kirkland’s fee here was enormous: it made $56 million for its work31 or nearly $1,000 an hour.32 By comparison, according to the tracking service Payscale, the average retail department supervisor at Toys “R” Us made just $12 per hour.33

The losers in this process were Toys “R” Us’s employees, who got just $2 million in severance.34 The employees, according to one of their lawyers, had been promised $80 to $100 million in severance pay to work through the busy holiday season,35 but in bankruptcy, employees were “unsecured creditors” and had little leverage to demand what they were owed. Ultimately, while the CEO received a $2.8 million exit package, employees received severance packages amounting to about $60 per person.36 The money was little more than “schmuck certificates,” according to one of their lawyers, Jack Raisner: about enough for a family meal at Arby’s.37 “For these people, it was devastating,” he said.38 “That’ll pay my phone bill,” Michelle Perez, a mother with two young children, complained to CBS.39 “This has really shown how the bankruptcy system is broken,” she said.40

The final loser in the bankruptcy was Toys “R” Us itself. Toys filed for Chapter 11 bankruptcy, where companies are meant to rehabilitate themselves by discharging some of their debts, rather than Chapter 7 bankruptcy, where companies are shut down and their remaining assets sold to creditors. Toys initially planned to keep operating and was in negotiations to do so, according to one of the company’s financial advisers.41 But a hedge fund called Solus Capital Management owned a key part of Toys “R” Us’s debt. It, along with four other debt holders, decided that they were better off if Toys liquidated—that is, if it stopped working entirely and sold itself for parts—than if Toys continued to operate as a business. The debt holders were able to force the issue and shut the company down. Solus reportedly made money on the transaction—and thirty-three thousand people lost their jobs.

How about the private equity firms themselves? KKR claimed to have lost millions of dollars on the deal.42 But while KKR’s various investors may have lost money, the firm itself likely profited. An independent analysis by Dan Primack at Axios estimated that KKR, as well as the other private equity investors in the deal, all profited through the millions in management and advisory fees that they bled out from Toys “R” Us over more than a decade of ownership.43 Subsequent litigation by Toys’ creditors revealed that the firms allegedly received $70 million more than even Primack estimated.44 In other words, KKR and its private equity peers likely did well for themselves, despite protests to the contrary.

At the end of the bankruptcy process, Mary Osman, a former Toys “R” Us employee in Boardman, Ohio, told activists that “I can’t find another job at my age—no one will hire me. I dedicated my life to Toys ‘R’ Us and today I’m left with nothing.”45 Debbie Mizen, a former employee in Youngstown, Ohio, said that “[a]fter devoting 31 years to a company, I have lost not just my job but my financial stability. My only option is to work very physically demanding jobs earning far less than what I worked so hard to achieve.” She added, “I deserve better, and so do my coworkers.”46
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Toys “R” Us is just one part of a larger story of enormous advances by private equity firms into the retail industry. Retailers are attractive targets. They own their own property, which can be sold and leased back, and have lots of cash flow, which can be used to pay debts. Collectively, private equity firms have become some of the biggest employers in the country and now own retailers that employ over 5.8 million people.47

The problem is that private equity firms have, by and large, done a poor job managing these companies or at least keeping their workers employed and paid. On average, retail companies acquired by private equity experienced a 12 percent drop in employment, and workers’ wages tended to fall even as productivity rose.48 This has both hurt companies and exacerbated inequality.

This decline is at odds with the overall trend in retailing. While over a ten-year period, private equity firms and hedge funds were responsible for an estimated 1.3 million direct and indirect retail job losses, over the same time, the industry as a whole added 1 million jobs.49 In 2016 and 2017, over 60 percent of the jobs lost in retail were at companies owned by private equity firms.50 Fully 70 percent of the retail stores that closed in the first quarter of 2019 were owned by such firms.51

The businesses they have controlled—and often bankrupted—are ones you likely recognize: Aeropostale, American Apparel, Charlotte Russe, Fairway, Gymboree, Hot Topic, J.Crew, Mervyn’s, Neiman Marcus, Nine West, Payless ShoeSource, PetCo, PetSmart, RadioShack, Sports Authority, Sears, Staples, Talbots—plus dozens more.52 And these closures affect those people in America with the least power. A quarter of retail workers live at or near the poverty line.53 In some sectors, like retail clothing, the vast majority of employees are women, and a near majority are people of color. As stores close, these people lose their jobs. Localities lose their tax base, and businesses continue to concentrate.

Private equity firms will be quick to say that this is, in a sense, inevitable. With the rise of online shopping and Amazon, the argument goes, traditional retailers are doomed. Not so. Though Amazon is enormous, it occupies only 10 percent of overall retail in America,54 and hundreds of traditional retailers, like Macy’s, Target, and Walmart, have successfully pivoted to e-commerce.55 Moreover, these companies have something that Amazon, with the exception of its Whole Foods subsidiary and various smaller experiments, does not: physical stores. The combination of on- and offline retailing is something that can help traditional sellers meaningfully compete with Amazon.

But to make this move to e-commerce, retailers need money, and lots of it, to build the infrastructure necessary to sell online. Private equity’s business model makes it difficult to meet this challenge. Acquired companies are often saddled with debt, which they must service, on top of management and transaction fees that they may owe to the private equity firms. These costs give retailers little money to invest in themselves. “You need so much money to keep the stores open, so much money to keep the inventory flowing,” Marigay McKee, the former president of Saks Fifth Avenue, told the New York Times. “Most P.E. firms don’t want to make investment before they start seeing the return.”56 “To keep up with everybody’s switch to online purchasing, there really needed to be some big capital investments and changes made,” Elisabeth de Fontenay, a professor at the Duke University School of Law who specializes in corporate finance, added to the Times, “and because these companies were so debt strapped when acquired by private equity firms, they didn’t have capital to make these big shifts.”57

Sometimes the problem was simply that private equity firms understaffed their stores. For instance, after BC Partners bought PetSmart in 2015, it bragged on its website that it increased the company’s profitability by “improving corporate efficiency.”58 But in practice, according to employees, this meant dramatic layoffs, which left stores dangerously understaffed.59 As detailed by Vice News, this had a particularly gruesome effect. With too few employees to transport animals that died at the store, carcasses of dead animals literally piled up in PetSmart freezers across the country. One employee shared a photo she said was filled with two months’ worth of dead animals; another employee said their store had a freezer with ten months’. A third employee said that, for lack of time, she would simply throw bodies away. “Sometimes I was doing it weekly because we didn’t have staff to take a vet trip to properly dispose of them so I was instructed to dispose of them myself,” she told Vice.60 (A spokesman for PetSmart denied to Vice that the store’s standard of care had declined, while a law firm representing the company wrote to the publication that “PetSmart holds the health and well-being of its associates, customers, and pets as its top priority.”)61

It wasn’t just the dead bodies. Employees complained that PetSmart regularly denied veterinary care for sick pets because of the cost.62 According to PETA, the company even gave bonuses to managers who kept animal care costs low. One employee told Vice that “I loved PetSmart, but ever Since BC partners took over, they don’t care about animals or employees or their safety.”63 Another former employee added, “I ended up getting diagnosed with PTSD—PTSD tied to animals. I felt immense guilt. I wouldn’t let myself sleep. I felt selfish going to bed. But at my job, animals passed away so often, you couldn’t do anything.”64

At other times, private equity firms simply hired the wrong people. In 2012, Golden Gate Capital and Blum Capital bought the discount shoe seller Payless.65 As described in a detailed profile in the New York Times, through a series of owners, Payless tumbled through bankruptcy three times in four years. Part of the problem was that for every one dollar in profit Payless made, more than a dollar went to its private equity owners and another quarter went to its lenders. This made the company susceptible to crisis when, for instance, a work slowdown by longshoremen left Payless’s shoes waiting on boats for several weeks. But part of the problem was who these owners put in charge. After Alden Global Capital (which describes itself as a hedge fund but engages in private-equity-like buyouts) bought Payless out of bankruptcy, it installed as CEO, not an executive from footwear, fashion, or even retail, but an investment banker: Martin R. Wade III. Payless middle management felt that Wade and his team treated them with contempt: “They became convinced that, ‘You guys don’t know what you’re talking about,’” one former midlevel employee told the Times.66 And yet, despite their inexperience, the new management enthusiastically pushed its own ideas, such as a plan to buy millions of World Cup–themed flip-flops. The problem was that the sandals didn’t arrive until after the World Cup had ended and even then often with flags of countries like Mexico and Argentina, where Payless had no stores. Ultimately, the company had to sell the flip-flops at a deep discount. Another idea was to shift quality inspections from a dedicated facility to individual factories. As a result, Payless received many shoes that were defective in various ways: size six shoes labeled as size three, for example. A former employee said that “missing one shoe can wipe out whatever you think you’re saving.”67 Ultimately, Payless returned to bankruptcy and closed all its stores in the United States. (In a statement to the New York Times, Golden Gate Capital said that “[w]hen we exited Payless, we left it with a right-sized store footprint and meaningful earnings opportunities for future owners.”)

At other times, private equity firms forced retail stores into partnerships with some of its other portfolio companies. For instance, as described in an earlier chapter, Sycamore Partners repeatedly forced the retailers it owned, like Talbots and Aeropostale, to work with its chosen wholesale supplier. Such “synergies” may have benefited Sycamore, which stood to make money whether or not its retailers actually sold their goods. But deprived of the opportunity to choose the suppliers that offered the best products at the lowest costs, the retailers lost.

These are examples of private equity wrecking the companies they ran by underinvesting in the retail stores they owned, by playing matchmaker between portfolio companies, or through sheer mismanagement. But there is a deeper truth: in many cases, private equity firms want these companies to fail, or to at least go bankrupt, in order to get rid of unwanted debts. And here, private equity’s true advantage—its ability to navigate the bankruptcy code—comes into view. Bankruptcy is an opaque, enormously complex process and one where great lawyering (though not necessarily great business acumen) is rewarded. Private equity firms thrive in this part of the law, and they have certainly been rewarded.

So it was with Friendly’s, the ice cream and diner chain in the American Northeast. Friendly (the “s” was added in the 1980s), was started as an ice creamery in Springfield, Massachusetts, by two brothers at the height of the Great Depression.68 Curtis and Prestley Blake began their business with a $547 loan from their parents and ran the operation as a family affair: their mother made the syrup that was a key ingredient for their coffee-flavored ice cream.69 When they closed their shop each evening, one brother would stay through the night to make ice cream for the following day, while the other would go home and sleep. The ice cream maker would retire in the morning for a few hours’ rest, then return at noon to begin serving the afternoon customers.70

The Blake brothers’ competition across town sold two scoops of ice cream for ten cents, and so the brothers charged a nickel.71 On their first night in business, a line formed out the door that kept them operating until midnight. They sold 552 cones and made $27.

Their work paid off: from their first store they expanded to a second72 and then to a third. They began offering classic American food—hamburgers and so forth—in addition to their ice cream offerings, which eventually included their famous Fribble milkshake.73 When the United States entered World War II, the brothers closed their shops, saying that they would reopen “when we win the war”74 and returned in triumph, adding stores in the years and decades that followed.

In 1979, the Blake brothers, by then in their sixties, sold Friendly to the Hershey chocolate company.75 Hershey then sold the business to a wealthy restaurateur, who in turn took the company public in 1997. But the chain suffered without its original owners: restaurants became shabby, and menus became stale.76 One writer observed that the restaurants had “deteriorated to the point where the physical plant itself is downright depressing and as such overshadows the food and service” and that there was an “apparent disconnect between the colorful stream of marketing material pumped out from corporate and the reality of each dated Friendly’s location.”77

In 2007, Sun Capital, co-led by Marc Leder, bought Friendly’s for $337 million.78 Unsurprisingly for those familiar with Leder and Sun Capital, they were unable to bring back the spark that once made Friendly’s so successful. In fact, they made the situation considerably worse, by piling debt onto Friendly’s that the chain struggled to service79 and by executing a sale-leaseback on the chain’s headquarters and 160 of its restaurants.80

In 2011, Sun Capital finally pushed the company into bankruptcy. Here, the private equity firm showed its real skill, for while Sun Capital was unable to run an ice cream chain, it was able to perform an extraordinary sleight of hand that allowed the firm to keep control of Friendly’s while sloughing off the company’s pension obligations onto a quasi-government agency.

To start, Friendly’s successfully petitioned to have its case administered in the Delaware bankruptcy court, a district whose judges were generally predisposed to rule for companies over their creditors in legal disputes.81 Ordinarily, Friendly’s would have filed in Massachusetts—it was headquartered there—but several of its subsidiaries were chartered in Delaware, which gave the company a sufficient jurisdictional hook to have the whole case managed in this preferred venue.

Then, Friendly’s lawyers (Kirkland & Ellis, the same firm that represented Toys “R” Us) convinced the court to expedite the bankruptcy process through a 363 sale, named for the relevant section of the bankruptcy code.82 Usually, a restructuring bankruptcy builds toward a “plan of reorganization”: a comprehensive agreement between the company and its creditors about which debts will be paid and which will be discarded, as the business returns to normalcy. A 363 sale abandons this plan of reorganization in favor of a quick auction of some of the business’s assets or, more aggressively, of the entire business itself. The winner of the auction typically acquires the assets or business “free and clear” of their outstanding debts.

The auction also largely removes discretion from the bankruptcy court. One judge complained that in such auctions, “the judge is reduced to a figurehead” and “might as well leave his or her signature stamp with the debtor’s counsel and go on vacation.”83 In other words, by successfully proposing a 363 sale, Friendly’s lawyers were able to take control of the bankruptcy process and largely choose who would buy the company’s assets.

And here’s where private equity showed its genius. Sun Capital, through Friendly’s, proposed to sell the business to… itself. One of Sun Capital’s subsidiaries was Friendly’s owner. But another Sun Capital subsidiary was its largest lender84 and had loaned Friendly’s $152 million, which had blossomed to $268 million with interest.85 Another affiliate provided $71 million to keep Friendly’s in business through bankruptcy (what’s known as debtor-in-possession financing).86 Sun Capital proposed to reacquire Friendly’s by forgiving these debts, a tactic known as credit bidding.

The 363 sale allowed for other companies to bid on Friendly’s, but most everyone else was at a huge disadvantage. Sun Capital was proposing to buy Friendly’s by forgiving debt—debt that was unlikely to be paid in full—while other potential buyers would need to pay actual money for the company. Moreover, Sun Capital was allowed to bid both the principal and interest for the company, meaning that it paid just $152 million for a possible $268 million bid. Nobody else could hope to pay so little for so much.

And nobody did.87 The auction for Sun Capital, which was to be held at Kirkland & Ellis’s New York office,88 was canceled for lack of interest.89 Sun Capital’s affiliate was able to acquire Friendly’s without so much as a fight.90

Reading the court documents, there is an absurd sense in which Friendly’s—and Sun Capital—talk about themselves in the third person, as if they were completely unrelated. To take one example of many, in an early filing, Friendly’s lawyers said that a “bidder” already expressed interest in buying Friendly’s, an encouraging sign and one that might incline the court toward approving Friendly’s requested auction process. But the lawyers added only in a footnote that the bidder was an affiliate of Friendly’s existing owner, Sun Capital.91 This wasn’t necessarily dishonest, but the effect was to make it seem like Friendly’s contemplated a genuine sale to a third party, rather than a reshuffling of Sun Capital’s ledgers.

But why go through this whole process at all? Why would Friendly’s declare bankruptcy, just to be sold from one Sun Capital fund to another? The answer was simple: pensions. At the time of bankruptcy, Friendly’s had $115 million in pension liabilities.92 By selling Friendly’s to one of its affiliates, Sun Capital was able to reacquire its own company free and clear of those liabilities. Instead, they were transferred to the Pension Benefit Guaranty Corporation. The PBGC was chartered by Congress to rescue underfunded pension plans and paid for itself in part through insurance premiums that healthy pension plans paid to it.93 But it was always meant as the destination of last resort, not as a convenient sucker for strategic bankruptcy reorganizations.

And so the PBGC objected to Friendly’s plan, correctly observing that “each and every party to this bankruptcy… is an affiliate of Sun Capital Partners, Inc.”94 The PBGC argued that Sun Capital’s loans to Friendly’s should probably be treated as equity—that is, further investments by the owner of the company—rather than as debt. This mattered because in bankruptcy a party can’t credit bid equity, and if the court granted the motion, Sun Capital would have to wager cash for the company like most everyone else. The PBGC also requested procedures that would encourage the winning bidder to assume the obligations of the company’s pension plan. But the court denied both these requests.95

The PBGC didn’t bother to make the more aggressive argument that the entire 363 sale process was invalid here. Such sales require good faith on the part of the buyer and seller, which can be undermined by collusion between the two.96 It seems unlikely that the court would have accepted this aggressive position, given that it rejected the PBGC’s more modest argument that Sun Capital’s debt should be treated as equity. But it could have been worthwhile to ask for discovery on whether—and to what extent—Sun Capital’s various affiliates communicated with each other and with their parent company before, during, and after the bankruptcy process.

Regardless, Sun Capital was able to reacquire Friendly’s free and clear of its pension obligations, without spending anything more than the money it lent its own portfolio company. Pensioners were the obvious losers in this process, who risked having their payments cut (the PBGC observed over the previous decade that it had been forced to cut $70 million in benefits to employees after 363 sales by debtors owned or controlled by private equity firms).97 Pension plans for more responsible companies lost too: they would have to pay the costs, through increased premiums to the PBGC, that Sun Capital was unwilling to.

Many of Friendly’s existing employees lost as well. Sixty-three restaurants closed as part of the bankruptcy process,98 and the Albany Times Union reported that at the Friendly’s in Latham, New York, employees hugged at the end of their final shift. While a company spokesperson said that Friendly’s would hire as many workers as possible, one employee questioned whether there would be enough open positions to hire the more than twenty coworkers at the Latham shop alone.99

Friendly’s itself was also a loser. In 2016, Sun Capital sold the company’s ice cream manufacturing unit, along with its trademark, to Dean Foods for $155 million.100 But the core restaurant business never improved. Over the decade, the company lost nearly 70 percent of its locations, which went from over 500 to just 130.101 Finally, in 2020, Friendly’s fell into bankruptcy again. This time, an affiliate of a restaurant franchising company agreed to purchase the business for just $2 million.102

The final losers were the brothers who started Friendly’s, Curtis and Prestley Blake. Curtis died at age 102 in 2019; Prestley at 106 in 2021. Both men—the men who closed their business during World War II until “we win the war”—lived long enough to see their creation collapse at the hands of Sun Capital. But Sun Capital’s cofounder Marc Leder demonstrated no comparable patriotism or seriousness of purpose. When asked about Friendly’s collapse and his arguable manipulation of the bankruptcy law, he said simply, “We don’t make the rules.”103
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What Sun Capital accomplished was far from unique. Over fifty companies owned by private equity firms have pushed their pension plans onto the PBGC.104 But the result in Friendly’s seems almost farcical: why would a court allow a private equity firm to do-si-do a company from one affiliate to another, shaking off pension obligations in the process? Some of it may simply be that private equity firms remain ahead of regulators and courts. Josh Gotbaum, a former head of the PBGC, complained that “in many cases financial institutions and financial markets have outstripped both the law’s ability to comprehend them and bankruptcy courts’ ability to preserve fair treatment of other constituencies in the face of them.”105

But much of this may also have to do with private equity firms’ ability to choose their venue. In 1979, Congress revised the bankruptcy code to give companies wide latitude to choose where to declare bankruptcy.106 Several jurisdictions became the courts of choice for distressed companies and the lawyers who represented them: initially New York and Delaware (where the Friendly’s case was filed) but increasingly White Plains, Houston, and the Eastern District of Virginia (where the Toys “R” Us case was filed). Today, more than 90 percent of the country’s big bankruptcy cases happen in these five districts.107 In these jurisdictions, according to UCLA law professor Lynn M. LoPucki, courts showed solicitude toward large corporations, their financiers, and their lawyers over ordinary lenders.108 Preferred courts let attorneys charge higher fees, relaxed conflict of interest standards, and indemnified lawyers and financial advisers from wrongdoing.109 According to LoPucki, the jobs of executives, “including those who led their companies into financial disaster,” were secured, and executives were even allowed bonuses in bankruptcy, on the theory that their skills were never more necessary.110 This solicitude ultimately hurt creditors and the bankrupt companies themselves. Firms reorganized in Delaware failed significantly more often than firms organized elsewhere, suggesting that lax standards led to reorganization plans that were unrealistic or impossible to achieve.

A body of academic literature has explored why courts competed like this. Perhaps judges in these favored districts tried to bring in business to the local bankruptcy bar by developing the law to favor the executives and lawyers who chose where to file.111 Perhaps they desired the prestige and challenge that came with handling the biggest cases with the most talented litigators. Or perhaps more anodyne personal preferences in the law explain their rulings. Regardless of the specific motivation, it’s clear that a handful of courts are predisposed to the sorts of arguments that firms like Sun Capital make. And it’s also clear that companies like Sun Capital have the ability to choose their court in a way that, say, criminal defendants cannot.

The accommodation afforded companies filing for bankruptcy can reach almost absurd proportions. The department store Belk, which was purchased by the private equity firm Sycamore Partners, substantially completed its bankruptcy—a process that could ordinarily take months112—in a single day. Belk was based in North Carolina and incorporated in Delaware but filed in Houston by establishing a subsidiary corporation there, forcing the subsidiary into insolvency and bringing the parent business into bankruptcy with it.113 Belk’s attorneys—once again, the law firm of Kirkland & Ellis—filed a reorganization plan the evening of February 23, 2021. The court approved the plan at 10:08 a.m. the next day, apparently accepting Belk’s argument that it had already negotiated a settlement with its creditors.

With an almost literal rubber stamp over the agreement, the court had no real way to confirm this assertion, or inquire whether, as may well have been the case, Belk strong-armed its creditors into agreeing to a plan they didn’t know they could contest. Nor was it able to interrogate the decision by Belk’s board to allow Sycamore to remain in control of the company (likely it was because the board itself was chosen by Sycamore).114 Nor did the court control how much in fees Kirkland extracted through the process: as Professor Lynn LoPucki explained, the court file approving the bankruptcy had no information about how much work Kirkland did in preparing the bankruptcy petition. In so doing, without violating any law, Kirkland essentially bypassed the system for court approval of bankruptcy attorney fees.

The Office of the US Trustee, the branch of the Department of Justice charged with ensuring the fair application of the bankruptcy code, objected, arguing that the speed of the whole endeavor violated due process.115 The court entered the judgment anyway. It wasn’t corruption, but it wasn’t what Congress intended with the bankruptcy code, either, and it gave the process—and Belk’s creditors—short shrift.

This drift in the bankruptcy code helps to explain why so many of the retail companies that private equity firms bought went bankrupt, namely, that doing so was a good deal for private equity. It wasn’t exclusively, or even primarily, that Amazon destroyed their businesses. It was that private equity firms loaded these companies with debt, made the pivot to online commerce impossible, then found ways to avoid their creditors through the opaque and shifting bankruptcy process. And this drift helps to explain the fundamental mystery: how private equity firms continue to expand and profit in retail, even as the companies they buy wither and die.

[image: image]

Companies’ preference for certain courts, and those courts’ preference for certain companies, means that employees must increasingly turn to tools outside of the bankruptcy process to get fair compensation. And that’s what happened with Ann Marie Reinhart and Toys “R” Us. As described in the introduction, Reinhart began working as a part-time cashier in 1988 and joined full-time as a supervisor after both her children entered school.116 With it, she got health insurance. “Back then, Toys ‘R’ Us was very good to all of us,” Reinhart told the Progressive. “It let me be the mom that I wanted to be.”117

Reinhart ultimately worked at the company for twenty-nine years.118 She stayed with the company through the frantic holiday rushes. “Almost the entire month of December, I didn’t see my husband,” she said.119 “He got up early for work. I would come home and he would be sleeping. Then, he would leave for work and I would be sleeping.”120 She stayed after an angry customer threw a Green Power Ranger action figure at her head (she still had a scar). She stayed when she moved her whole family from Long Island to Durham, North Carolina, transferring to a new store. But when Toys “R” Us went under, she did too.

After she was laid off, Reinhart became active in the Dead Giraffe Society, a Facebook group of former Toys “R” Us employees named for the company’s mascot, Geoffrey the Giraffe.121 With the assistance of the organizing group United for Respect, Reinhart and others began to advocate for better treatment of the company’s former workers. They met with members of Congress, who, at their urging, wrote to Bain, KKR, and Vornado and demanded to know why their employees hadn’t been paid severance.122 They convinced Senators Cory Booker and Robert Menendez, along with Congressman Bill Pascrell, to protest with them.123 They held a march through Manhattan, carrying a coffin for the mascot Geoffrey,124 and rallied outside the penthouse home of the CEO, David Brandon.125

But most importantly, they started meeting with the private equity firms’ investors. Across a dozen states, they met with fourteen pension funds,126 and at their urging the Minnesota State Board of Investment suspended investments in KKR until it investigated the Toys “R” Us employees’ claims.127 More than any statement from a member of Congress or bad publicity from a protest, it was this threat of the loss of money that forced private equity firms to change.

In November 2018, KKR and Bain announced a $20 million settlement fund for former employees.128 This was nothing compared to the $250 million that the private equity firms that bought Toys received in advisory fees alone.129 Payments to the employees ranged from a few hundred dollars to $12,000 per worker.130 The settlement wasn’t enough: worker advocates said that former employees were owed more than three times that amount.131 But KKR and Bain weren’t legally required to give more, and the settlement occurred outside the bankruptcy process. In fact, it was ten times the size of what Reinhart and others were able to get through litigation. In other words, though the settlement wasn’t enough in employees’ eyes, it was so much more than what they could have expected through bankruptcy. It showed that outside advocacy and agitation—quite simply, embarrassing companies into action and threatening their access to pension fund money—could serve as an interim substitute, however insufficient and incomplete, for the bankruptcy system.

The announcement of the severance fund “rejuvenated me,” Reinhart said. “It’s a win for us, and it’s a win for any other retail worker that this happens to in the future.”132 Though Reinhart and her fellow activists didn’t get what the Toys “R” Us employees deserved, they got the employees more than they could have expected and more than they could through litigation alone. In this way, Reinhart showed a path for how workers might fight for themselves—through protest and pressure on investors—as private equity firms continue their march across the retail industry.

Reinhart began to organize more broadly. She trained former employees at Sears, Payless, and Gymboree to fight for their own severance payments.133 She advocated in Congress for the Stop Wall Street Looting Act, which would curtail some of private equity’s worst excesses. And she campaigned for a fifteen-dollar minimum wage.134

Reinhart lived barely long enough to see her own accomplishment. She struggled to find work with health insurance after she was laid off135 and for a time was forced to choose between her asthma medication and her husband’s diabetes medication.136 Eventually, she went to work at the Belk department store—ironically, the same store purchased by private equity and put through bankruptcy in a single day.137

Reinhart died in early 2021 from COVID-19.138 But before her death, about her organizing, Reinhart said, “Nothing but good has come out of it for me.”139 In an obituary in the New York Times, Alison Paolillo, who worked with Reinhart, said that “[s]he was our voice.… She fought for us.”140 United for Respect called her “a working class hero of our time.”141
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Chapter four

Deadly Care

Private Equity in Nursing Homes

Perhaps more than any other person, David Rubenstein illustrates private equity’s entwining of money and power, and how the latter can legitimize how the former is made. Rubenstein, the cofounder of the Carlyle Group, is now a billionaire many times over. But he came from modest means. His father worked for the postal service while his mother stayed at home, and he grew up a studious, only child, a Jewish kid in Baltimore at a time when the city was rigidly divided along religious and ethnic lines.1 Though he was a shy boy, Rubenstein had a knack for making powerful connections. In high school, he became friends with the star quarterback and found a mentor in a Baltimore judge who ran a boys club.2 After law school he worked to become a protégé of former Kennedy adviser Ted Sorensen3 and later worked as legal counsel for Indiana senator Birch Bayh, who was running in the Democratic primary for president at the time.4 When Bayh lost, Rubenstein managed to jump over to the campaign of the man who won the nomination, Jimmy Carter, and became close with one of Carter’s chief advisers, Stuart Eizenstat.5 Thanks to his connections, when Carter won, he was appointed deputy domestic policy adviser to the president. He was twenty-seven.

At the White House, Rubenstein had an almost monk-like aura. Quiet, serious, reluctant to take credit for himself, he worked harder than anyone.6 He ate dinner from the vending machines and planned meetings with union leaders, helped to oversee the Democratic party platform, and shaped the federal budget.7 A picture in the National Archives shows Rubenstein outside the White House, wearing a dark suit with wide lapels. His thick black hair swoops down over his forehead, and he looks past the camera with an awkward smile mixed with concern.8

Rubenstein looked forward to a promising future at the White House. But, for him, tragedy struck: in 1980, Carter lost reelection in a landslide. Rubenstein was out of a job, a Carter insider in Washington at a time when no one had much use for such insiders. He struggled to find work—he eventually found a job with a moderately prestigious law firm9—and settled into the lifestyle of that common figure in Washington: the former government official, peddling his wares in private practice.

But Rubenstein’s quiet, studious persona hid a deeper, burning ambition. He found himself unsuited to the practice of law and yearned for something more rewarding, in every sense of the word. In 1987, he and four acquaintances joined together to form an investment firm.10 They named themselves the Carlyle Group, after the white-marbled New York City hotel.11 At first, they didn’t know what their business would be: their initial success was in selling the tax losses of Native Alaskans to corporations seeking write-offs, the benefit of a government loophole that Congress quickly closed.12 But in 1989, Rubenstein discovered his core idea when he hired Frank Carlucci, the former secretary of defense to Ronald Reagan, to serve as the firm’s vice chairman.13 The diminutive, angular Carlucci exuded power—he had previously served as national security adviser, deputy secretary of defense, and deputy director of the CIA—and he brought to the firm a vast network of connections that Rubenstein and his colleagues lacked.

One of their first victories with Carlucci was a deal to help Prince Al-Waleed bin Talal of Saudi Arabia invest $500 million in Citicorp, a coup for Carlyle that stunned the other, vastly larger and more established institutions of high finance.14 In another deal, Carlyle bought the airline food service company Caterair and, at the suggestion of a Republican political operative, brought George W. Bush, the then flailing son of the current president, George H. W. Bush, on its board.15 Caterair would later collapse, but the investment proved a successful one for Carlyle: the elder Bush, apparently convinced by his former secretary of state Jim Baker,16 later agreed to travel the world on Carlyle’s behalf as a paid speaker.17

What Rubenstein discovered in Carlucci and those who followed was an alchemy of money and power: by hiring well-connected former government officials, he could find new deals and new money, as investors wanted to spend time with these people and learn what they might not from the Wall Street Journal or New York Times. Over the years, Carlyle built a stable of extraordinarily powerful figures to work on its behalf: not only former president George H. W. Bush but also former British prime minister John Major, former secretary of state James Baker, former White House budget chief Dick Darman, former SEC chairman Arthur Levitt, and former FCC chairmen William Kennard and Julius Genachowski,18 among others.

With its connections, Carlyle prospered. Its assets under management—the amount of investor money it controlled—rose from $5 million in 198719 to $14 billion in 200320 and then to an astounding $376 billion in 2022.21 The company, alone or with others, bought and sold Hertz, Dunkin’ Brands, Getty Images, and the consulting firm Booz Allen Hamilton, among many others.22 And Rubenstein, the quiet scholar, became rich. He bought the home next to his own in Bethesda and converted it into a guesthouse. He built a ten-thousand-square-foot chalet in Colorado and a vacation home big enough for thirty people in Nantucket (Presidents Biden, Carter, and George H. W. Bush all, at various times, stayed overnight as his guests).23 By 2021, he was worth over $4 billion.24

As Rubenstein grew in wealth and stature, he modeled himself as something of a “thinking man’s” titan of industry. While other billionaires shed their power suits and, in California, donned jeans and T-shirts, Rubenstein continued to wear pinstripe suits, Hermes ties, and what a reporter described as a “substantial watch.”25 He possessed an exceedingly dry, self-deprecating sense of humor and a level of self-awareness perhaps unexpected from a billionaire (regarding private equity, he says, “I like to say it’s the highest calling of mankind, but nobody agrees”26). He read several books a week27 and began hosting an interview program on Bloomberg TV28 and a podcast with the New York Historical Society.

As he grew older, Rubenstein became a philanthropist, devoting special attention to patriotic causes. He bought original copies of the Declaration of Independence and the Emancipation Proclamation and lent them to various museums.29 He donated millions to repair the Washington Monument and millions more to refurbish Monticello.30 He became chairman or trustee of the Kennedy Center, the National Gallery of Art, and the Library of Congress.

He also developed into a fixture in Washington. Photos document his upward trajectory: there he is shaking hands with Paul Ryan.31 There he is, in a tuxedo, conferring with Dr. Anthony Fauci.32 There he is standing for a portrait with Sally Field, Mike Pompeo, and, strangely, Big Bird at a Kennedy Center event.33 His hair is white now, but he still looks past the camera with that awkward smile of concern, just as he did as a young Carter staffer forty years before.

All this socializing had a purpose. As previously explained, private equity firms need lots of money to buy companies. Only a small portion of that money comes from the firms themselves; a much larger portion comes from investors who are, figuratively, along for the ride. While others at the firm actually ran the business, it was Rubenstein’s job to bring that investment money in, which is what he did by meeting with the very rich, charming them, gossiping with them, and going around the world to meet them: Rubenstein estimated that he traveled three hundred days a year.34 By 2017, his last year as co-CEO—he now serves as cochairman of the board—Carlyle had $195 billion in assets under management, raised from investors like the ones Rubenstein feted.35 Rubenstein, with all his networking, cultivated these investors and brought in the money Carlyle needed to buy companies.

In a deeper sense, all of Rubenstein’s ventures fed into a single, larger project: creating an aura of respectability for himself and, even more importantly, for Carlyle. With his now vast network, Rubenstein and the former government officials he employed assured investors that the money they spent with Carlyle was safe. And his public philanthropy sent a message that the money they gave him, if far from charitable, was at least estimable. If a single firm employed so many former leaders in government, if the leader of the firm spent so much of his time giving his money away, surely an investment with them was money well spent.

But how exactly were Carlyle—and Rubenstein—making their money? The firm made hundreds of deals in a range of industries, but it is worth considering just one: its acquisition of the nursing home chain HCR ManorCare. The deal is worth considering because it shows many of the tactics—sale leasebacks and transaction fees, leverage and layoffs—that Carlyle often used to make money at the expense of its portfolio companies. And it is worth considering because it shows how so many of those people with whom Rubenstein met and who gave his firm money were, knowingly or not, subsidizing what many viewed as the plunder of the nursing home industry.
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Nursing homes have a fraught history. They are the descendants of English almshouses: homes administered by local governments for the very sick, the very poor, and the very old. Because almshouses took on those people whom family members would not or could not care for, their operations were, unsurprisingly, generally shabby. In time, “old age homes” developed as an alternative in America. Often run by private charities, rather than public governments, they tended to care for what were then called the “worthy poor”: old people as opposed to, say, drunks.36 The Social Security Act of 1935 hastened the growth of this private industry by withholding direct payments to people living in public almshouses, so that these latter facilities could not take residents’ money. The move decimated the sad almshouse industry, but it had another, perhaps unintended effect: it created a huge pool of government funds that could be spent on care for the elderly, one that new, for-profit companies were eager to access. The Medicare and Medicaid Acts of 1965 expanded this opportunity when they offered payments directly to institutions willing to care for the sick and old.

This is how the nursing home industry developed: a jumble of nonprofit and for-profit institutions vying for the elderly and the government money that accompanied them. The business went through cycles of reform and regression, as exposés revealed the squalid conditions of various facilities, which were alternately shut down, reformed, or forgotten. In the 1990s, cheap money led to industry consolidation, as individual institutions were rolled up into larger chains.37 Today in America, there are about fifteen thousand nursing homes who together house about 1.3 million residents.38

This is where Rubenstein’s Carlyle Group stepped in. In 2007, Carlyle bought HCR ManorCare, then the second-largest nursing home chain in America.39 Carlyle entered the industry at an auspicious time. The country was aging, and the need for nursing homes was growing. Research in one state found that facilities tended to have between 19 and 22 percent profit margins.40 Moreover, ManorCare itself was a sensible investment. The company had operated since the late 1950s41 and for much of its history ran better-than-average homes marketed to people who did not need to rely on Medicare or Medicaid for payment.42 “They’re the cream of the crop in the industry,” one analyst told the Washington Post midway through the company’s history.43 The company was profitable the year before Carlyle bought it, and when Carlyle made the acquisition, an analyst explained that “the basic fundamentals… [of ManorCare] are very good.”44 Given this—the strength of the industry and the strength of ManorCare—what happened next was all the more tragic.

As described in the introduction of this book, most of the $6.1 billion that Carlyle paid for ManorCare—$4.8 billion—was borrowed, while the firm and its investors put up the remainder. Carlyle’s first major move, in 2010, was to sell ManorCare’s real estate to another investment firm for over $6 billion.45 ManorCare then rented back the facilities that it once owned. This was the sale-leaseback tactic, described in Chapter 1, that is a hallmark of so many private equity deals. As Peter Whoriskey and Dan Keating of the Washington Post later recounted, by selling ManorCare’s real estate, Carlyle was able to recover the money that it had put into the deal.46 In other words, with this sale alone, Carlyle had basically broken even and still owned an enormous nursing home chain.

But selling ManorCare’s property put a terrible strain on the business. ManorCare needed real estate to operate, and with the sale, ManorCare was obligated to pay nearly half a billion dollars a year in rent to occupy the buildings it was already using.47 On top of this, under the terms of the deal, ManorCare was still responsible for paying the buildings’ insurance, upkeep, and property taxes. This meant that ManorCare now had all the obligations of owning its properties, with all the costs of renting them.

Carlyle extracted money from ManorCare in other ways too, including a $61 million transaction fee for buying the business itself.48 It also took about $27 million over nine years in advisory fees: fees that ManorCare paid for the privilege of being owned by Carlyle. Like the sale-leaseback, these too are common tactics of the private equity industry writ large.

Unsurprisingly, the business suffered. After the sale of its property, ManorCare made hundreds of layoffs. It instituted cost-cutting programs, and some of its nursing homes were unable to afford their rent. Health code violations rose 26 percent between 2013 and 2017, three times faster than at all other nursing homes.

Despite ManorCare’s cost cutting and the real estate sales that Carlyle directed, by 2018, the company was over $7 billion in debt.49 Like most private equity deals, this was debt that ManorCare, not Carlyle, owed, and as mentioned, Carlyle itself had quickly recouped its own investment in the firm. And so, without money, the company filed for bankruptcy in 2018 and was ultimately sold to a nonprofit.50 The speed of this destruction was almost impressive: ManorCare had operated since the 1950s, and Carlyle drove it into bankruptcy in barely a decade. But despite the pace of this gutting, Carlyle itself profited from the project. It made back the money it invested through the sale-leaseback, plus millions more through transaction and advisory fees. Which is to say that the firm made money despite the fact that—or perhaps because—it devastated the business it owned. And it suggests that Carlyle’s investors—the men and women whom David Rubenstein charmed with his stable of former government officials—were funding ventures far more destructive and distasteful than they perhaps even realized.
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ManorCare is not isolated. Rather, it is illustrative of private equity’s larger role in the nursing home industry. Between 2004 and 2008, four of the five largest nursing homes—Genesis HealthCare, Golden Living, Sava Senior Care, and ManorCare—were acquired by private equity firms.51 All of them executed sale-leaseback agreements like ManorCare. All of them faced similar allegations of mismanagement and abuse.52 And amazingly, all of them were charged by the Department of Justice for fraud.53 (Genesis, Golden Living, and Sava paid settlements ranging from $613,000 to $53 million without admitting wrongdoing, while the Department of Justice dropped its prosecution of ManorCare.54)

The appeal of nursing homes to these firms was obvious. Nursing homes had lots of cash flow, often coming from reliable government sources like Medicare. Additionally, nursing homes often had physical assets—buildings and so forth—that could be sold for profit. The problem was that, as numerous studies demonstrated, private equity firms ignored the fundamental tenets of work in nursing homes. In general, nursing homes offer better care the more time caregivers spend with residents and the better trained those caregivers are.55 Private equity firms disregarded both these basic elements of care. One study found that private equity owners, on average, cut the number of staffing hours at nursing homes.56 This made it more likely that elderly people, left unattended, could injure themselves, soil themselves, or develop bedsores: all issues that, unaddressed, could be deadly. Another study found that private equity firms shifted to lower-skilled workers, relying less on registered nurses, who must have associate’s or bachelor’s degrees, and more on licensed practical nurses, who need only a simpler, one-year certificate.57 Perhaps as a result of both trends, private equity–owned facilities tended, more than others, to rely on antipsychotic drugs to control their residents.58 Such drugs can make patients more docile, acting as a crutch when homes are understaffed. But they can also increase older users’ risk of death and are thus generally disfavored.

The consequences of these actions in aggregate are almost difficult to comprehend. In 2021, researchers at the Universities of Chicago and Pennsylvania, as well as New York University, compared the short-term mortality of residents in homes owned by private equity firms with that of residents in other facilities. What they found was astounding: private equity ownership was associated with over twenty thousand premature deaths in nursing homes over twelve years.59 Such a figure may be hard to absorb, but it is important to remember that each of those twenty thousand people had, at one point, family, friends, people whom they loved and who loved them in turn.

Moreover, residents in private equity–owned nursing homes particularly suffered during the pandemic. A study of facilities in one state found that residents and staff in such homes were more likely to get COVID-19 and were more likely to die from it than were those in other for-profit, nonprofit, and public facilities in the state.60 Around the country, private equity–owned homes frequently experienced the largest outbreaks in their cities or states, many of which were particularly acute: at one facility, for instance, nearly three-quarters of patients were infected and eighteen died.61

Outcomes were bad for residents but also for employees. Already, nursing work is difficult, in part because so many patients need help being lifted or moved, and dangerous, because some patients may be violent.62 In fact, registered nurses and nursing assistants have among the most musculoskeletal injuries of any profession, and nursing assistants in particular are injured more often than are police, correctional officers, and even construction workers.63 But with cost cutting, private equity firms exacerbated caregivers’ already difficult work. In addition to increased risks for COVID, Milly Silva, a union representative, told Congress that nursing home staff were forced to pay for shampoo and soap for residents when their facilities would not do so.64 One caregiver reportedly complained that her facility stopped training its staff as soon as a private equity firm bought it; another “would break down crying” because there were just two nursing staff to care for fifty residents during the height of the pandemic.65 No wonder then that there were, according to Silva, “astronomical annual turnover rates” in the industry overall: 128 percent nationally and over 300 percent in some institutions.66

Finally, despite the harm to residents and workers, private equity–owned homes actually cost more, not less, for patients and taxpayers. The same academics who estimated twenty thousand premature deaths found that fees, lease payments, and interest payments by nursing homes all increased after being bought by private equity firms, while cash on hand declined.67 Meanwhile, the amount billed to patients increased by 11 percent. The vast majority—90 percent—of this was paid by taxpayers through Medicare.68

[image: image]

Given these obvious and deadly failings, one might expect that private equity firms would taper their investment in nursing homes for fear of regulation or litigation. But this wasn’t the case. In fact, in 2020, when COVID-19 outbreaks and deaths in nursing homes were the stuff of national headlines, firms spent over $1.5 billion buying facilities, an increase of more than $1 billion from the year before.69

Why would private equity firms rush into such a deadly business, a business that firms had a demonstrated history of making worse? Likely in part because they knew that the government was largely unwilling or unable to police nursing homes’—and their private equity owners’—worst abuses. The industry is regulated at both the federal and state level: the federal government sets minimum standards of care, while states add their own requirements and typically inspect nursing homes to ensure, in theory at least, that their facilities meet those requirements.70 Through these inspections, state surveyors issue “deficiencies”—notices of failures to follow federal or state guidelines—which are categorized as “harm” or “no harm” depending on whether a resident has been hurt by the violation. With enough harm deficiencies, a nursing home can be fined and, if repeated, shut down.71

The problem is that state regulators often refuse to say that violations harm residents, even when those harms are obvious.72 This is bad for residents of all nursing homes but is particularly dangerous for those who live in facilities owned by private equity firms, where such harm is much more likely to occur. For instance, Illinois inspectors said that no one was harmed when inadequate housekeeping led to a maggot infestation on a resident’s scrotum.73 Inspectors in Wisconsin said that no harm resulted when a resident broke a femur.74 And inspectors in California said that a resident’s “avoidable” accident, which resulted in “screaming, pain, and [a] broken shinbone,” caused no harm.75

Why are regulators so scared to call these incidents of harm what they are? At a narrow level, nursing homes tend to have many chances to challenge harm deficiency designations,76 which may discourage inspectors from bothering to issue designations that will be litigated in court. As one inspector told the New York Times, “I feel sometimes the things I cite don’t mean anything because it gets tossed out at the state level.… Sometimes it makes you wonder why we spin our wheels on a problem.”77 More importantly, when a nursing home does receive sufficient harm deficiencies and is shut down, it may fall into the hands of the state government, which may be charged with managing the facility. This is an expensive and difficult responsibility, which the state may be ill equipped to handle,78 and as such, there is a strong incentive for surveyors to treat nursing homes lightly.

At a more general level, inspectors may hold back their harshest judgments because nursing homes are a force in government. The industry’s primary advocacy organization has given over $18 million in federal contributions and spent over $52 million lobbying, including $5 million in the 2022 election cycle alone.79 Over the years, large, private equity–owned chains like Genesis, ManorCare, and Golden Living spent millions more on contributions and lobbying.80 “The nursing home lobby is so well funded,” Charlene Harrington, a professor at the University of California San Francisco School of Nursing and expert on nursing homes, told the Intercept, “and it’s so hard to make changes because of these political contributions.”81 This power is felt in the conciliatory approach that state regulators have taken toward the industry. Inspectors in Pennsylvania, for instance, were instructed to be “kinder and gentler” to nursing homes, while those in Arkansas said that they were discouraged from issuing severe citations.82 Inspectors in Oklahoma even referred to nursing homes, rather than the patients they serve, as their “clients.”83 “They’re just not that interested in regulating,” Harrington said in another interview.84 “And they don’t want to pick a fight with these big companies.”85 This aversion to action affects all nursing home residents, but it is particularly concerning for residents of private equity–owned homes, where there are far greater mortal dangers.

Given this general reluctance by regulators to regulate, the task of protecting residents has often fallen to plaintiffs’ lawyers like Ernie Tosh. Tosh is a big man, with a beard and straight, gray hair that goes down to his shoulders. He listens to Swedish death metal in his leisure time, and in his low, soft voice, he teases and praises his colleagues and brings detail and profanity to his commentary on the industry. With some technical skills, Tosh built a database of nursing home companies on which many other lawyers relied. But more than his spreadsheets, people value his personality and his easy, warm nature. “Ernie’s superpower is bringing together people who need to know each other,” one lawyer, Nicole Snapp-Holloway, said.86 “If you don’t like Ernie, something’s wrong with you.”87

Tosh had been suing nursing homes for years, representing residents who’d been wronged, as well as their families, and who hoped to recover some damages for the harm that they experienced. In theory, the money that people like Tosh collected from homes would make it rational for facility owners to provide decent care. But, unsurprisingly, nursing homes made it exceedingly hard to get such money. “We can’t get jack shit in a civil case,” Tosh said.88 “We’ve been actively litigating nursing home cases for 25 years, and the quality of care has gotten worse. Clearly we are not having an impact.”89

Why was this so? For one thing, nursing homes—including private equity–owned homes—conceal their assets through shell and related companies.90 Like matryoshka nesting dolls, nursing home chains have built layers of companies on top of individual nursing homes, obscuring their ultimate owners and making it harder for plaintiffs to collect money. They also outsource their services to related companies that their parent companies also control.91 Thus, a nursing home might have one company for its real estate, another for its staffing, another for its equipment, and so on. On paper, it would appear that the nursing home itself is cash strapped, paying most of its money to these related companies. But ultimately, all of the different companies would be controlled by the same parent company, which reaps the combined profits as if running the nursing home directly. Academics found that the use of these shell companies exploded in just a few years.92 Nearly three-fourths of nursing homes in the United States now use “related parties” to take money from their core nursing homes.93 “[M]oney is siphoned out to these related parties,” Ernie Tosh told the New York Times. “The cash flow gets really obscured through the related party transactions.”94 Unsurprisingly, facilities that use related companies have, on average, lower staffing, more complaints, and higher rates of patient injuries than those that do not.95

These tactics obscure the assets of nursing homes and make them look poorer than they really are. By doing so, nursing homes make it harder for plaintiffs to find those assets and harder for them to win those assets in litigation. The industry has even said as much. At a 2012 conference for nursing home executives, a presentation slide titled “Pros of Complex Corporate Structure” stated that “many plaintiffs’ attorneys will never conduct corporate structure discovery because it’s too expensive and time consuming.”96 “There’s a game that’s played, that if you don’t sue the right entities, your family is out of luck,” one plaintiffs’ lawyer told the Naples Daily News. “You have to then start trying to chase the money.”97

These tactics to hide assets have been extraordinarily successful. For instance, after plaintiffs in one suit obtained a $110 million verdict against two private equity–owned nursing homes in Florida, the nursing homes simply shifted their liabilities to a related company that had no assets, while creating a solvent nursing home chain that was nominally protected from judgment.98 The result was that the plaintiffs had a judgment to collect money from a company that, on paper at least, had none. Despite the seemingly obvious game to avoid paying, more than a decade after the case began, the litigation remains ongoing.99

Nursing homes also get help from the government to stop plaintiffs from getting damages. For instance, private equity–owned Genesis HealthCare allegedly required its residents to sign arbitration agreements before coming to their facilities.100 Under these agreements, residents and their families consented not to go to court in the case of injury or wrongful death but instead bring their disputes to arbitrators paid for by Genesis itself. (For its part, Genesis claimed it merely offered the arbitration agreements, rather than required them.) It should be no surprise that families recovered less, if at all, when using arbitration. In fact, the American Association for Justice, a professional organization for plaintiffs’ lawyers, found that over a five-year period consumers brought just sixty-two cases against nursing homes to the leading arbitration firms.101 Of these cases, consumers won monetary awards in just four of them.

In 2016, the Obama administration issued a rule banning the use of arbitration agreements at nursing homes. But the industry’s lobbying organization, on whose board sat various representatives of private equity–owned nursing facilities,102 took swift action. It and a state affiliate in Mississippi sued to enjoin the rule before it went into effect. Within a few months, a federal judge ruled in favor of the nursing homes, concluding that the executive branch lacked the authority to promulgate such a rule. Three years later, the Trump administration finalized its own rule, largely allowing nursing homes to use arbitration agreements with residents.103 In essence, this just reaffirmed what the nursing homes were doing. The next year, a district court upheld the validity of the rule.104 Given the Supreme Court’s favorable attitude toward forced arbitration, the outcome was unsurprising, but the decision made it harder for the Biden administration or any other to contain the use of arbitration agreements in the future.

But arbitration agreements were just the beginning, as the nursing home industry’s greatest accomplishment was, in the wake of the pandemic, to create broad legal immunity for itself. COVID-19 laid bare the inadequacies of so many nursing homes. According to Lori Smetanka, executive director of the advocacy organization National Consumer Voice, many facilities had relied on residents’ family members to provide unpaid care. With the arrival of the pandemic, those family members were, by and large, unable to visit, a fact that, according to Smetanka, exposed how so many homes were inadequately staffed. Suing these homes for negligent COVID-19 infections would have been a powerful incentive for nursing homes to improve their staffing and quality of care. But that’s not what happened. Instead, with extraordinary speed, thirty-eight states enacted liability shields that largely prevented people from suing nursing homes for deaths and injuries resulting from their handling of the pandemic.105 Several of these passed at the public urging of the nursing home industry association’s state affiliates; others presumably passed with their more subtle support.

Moreover, just three of the laws specifically restricted their scope to harms resulting from exposure to the coronavirus, according to the National Consumer Voice. So laws nominally passed to insulate nursing homes from liability for COVID-related deaths—already a questionable goal—in fact gave them broader and, in some cases, permanent, protection from lawsuits.

These liability shields have had entirely predictable results. For instance, when Carol Ballard’s daughter tried to visit her at a facility operated by the private equity–owned Genesis HealthCare, she found Ballard collapsed on the floor in front of her wheelchair.106 Ballard had apparently been infected with COVID-19 and passed away the next day. Ballard wasn’t alone: fully one-third of residents in the facility died of the virus. Yet there was little that Ballard’s daughter could do to hold Genesis responsible for the outbreak, as the state’s governor had signed a broad immunity shield just the day before. Ballard’s family had no way to hold Genesis accountable, or even to investigate through litigation if Genesis had been negligent or responsible for the widespread outbreak in its facility. “Even with a history of these nursing homes having problems, why was immunity put in place?” Ballard’s daughter asked the Washington Post. “I’m not looking for money. I’m looking for somebody to be held accountable.”107 (A spokesman for Genesis HealthCare told the Post that “we understand how difficult a time this has been” but that “the experience we have had with our families… has been overwhelmingly positive.”)108 With broad immunity, there was little chance that there would ever be such accountability for the facility or its private equity owner.

The nursing home industry has essentially shielded itself from serious oversight or litigation, which in turn has made the industry even more attractive to private equity firms. As Ernie Tosh, the plaintiff’s lawyer, said, “We are just a cost of doing business.”109 This is evidenced by the fact, as mentioned above, that private equity investment in nursing homes actually increased during the pandemic, a time when the industry should have been in greatest peril. But insulated from liability and the consequences of their own actions, it was also a time of enormous opportunity for private equity firms.
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The case of Angela Ruckh and Consulate Health Care illustrates how difficult it is to recover damages from nursing homes, especially those owned by private equity firms. Consulate, owned by Formation Capital, was a massive nursing home chain with over ten thousand employees in twenty states.110 It also had a terrible record of care. In Florida, where Consulate ran one out of every nine nursing homes, more than half of its facilities had just one or two stars on the federal government’s five-star rating system. (This was quite an indictment, given that the government’s rating system was notoriously easy to game.)111

Ruckh was a nurse with over twenty years’ experience at the time her case was filed, and for five months in 2011, she worked at two facilities owned by Consulate.112 As alleged by Ruckh, the conditions in the homes she worked at were abysmal. The facilities were understaffed, and at one point, according to her complaint, Ruckh saw a resident with an untreated wound. Beside the resident was a nurse’s note: “dressing not done—too much to do—not enough time to do it.”113 At other times, according to Ruckh, residents were denied critical care because they were on Medicaid,114 which provided less money for services than did Medicare or private insurance. At least twice, state regulators found deficiencies with Consulate’s care so serious that they had the opportunity to shutter the chain.115 For instance, separate from the incident Ruckh already described, staff failed to treat a resident’s surgical wound for over two weeks and gave the resident drugs instead when she cried in pain.116 Another time, Consulate allegedly failed to report an instance when a patient with severe dementia was found performing oral sex on another patient. Instead, the facility’s director of nursing declared the dementia patient to be a consenting adult. These were far from the only violations, yet the state refused to close any of Consulate’s facilities.

The private equity–owned Consulate wasn’t just delivering poor-quality care; it was also committing fraud. In particular, it was overcharging the government for services that were unnecessary or that never happened. So Ruckh sued under the False Claims Act, a federal law that empowered whistleblowers to sue for the misuse of government money: in this case, from Medicare and Medicaid. The case was complicated, as Consulate disguised the wealth of its nursing homes using many of the tactics described earlier.117 For instance, it organized its nursing homes into individual companies making their finances appear shaky, while paying rent, management, and rehabilitation fees to companies affiliated with Consulate or Formation.118 Moreover, represented by various elite law firms—Baker & Hostetler; Akin Gump Strauss Hauer & Feld; and Skadden Arps119—the nursing homes moved to dismiss the case and objected to various discovery motions. This resulted in an enormous delay: the case did not go to trial until 2017, six years after the litigation began. For over twenty days, a jury heard about the nursing homes’ alleged fraudulent practices and, after deliberation, found the homes guilty. The jurors returned a stunning verdict: nearly $350 million in damages.

Then, something unusual happened. Nearly a year after the trial, the district court judge vacated the jury’s decision—what’s called “judgment as a matter of law”—concluding that Ruckh had failed to show that the alleged losses were material or that the nursing home acted with sufficient knowledge that what it was doing was wrong.120 The court also found that Ruckh failed to demonstrate that the nursing homes’ management company was liable for the actions of the individual homes.

In other words, Consulate and its private equity owners were insulated from the actions of the individual homes. It was a stunning loss, and Ruckh appealed. Another year and a half passed, and finally an appellate court largely reversed the judge’s findings.121 In the main, it reinstated the jury’s verdict against the companies, though reduced the damages claim, from nearly $350 million to about $257 million.122 Ruckh had won, but the time elapsed was extraordinary: it had now been nearly ten years since she had first filed her complaint.123

And this is where Ruckh’s story took a turn. Within weeks of the jury’s verdict being largely reinstated, the private equity–controlled nursing homes declared bankruptcy.124 And in bankruptcy, the nursing home was able to discharge almost all the damages that Ruckh had won. In the end, Ruckh and the Department of Justice settled for just $4.5 million in damages, with three-quarters going back to the government and one-quarter going to Ruckh.125 It took ten years, and Ruckh got $1 million for fraud that cost taxpayers $80 million.126 And the private equity company that owned the nursing homes—Formation—continues to thrive, with $2 billion in assets under management and investments in nearly two dozen companies.127 Considering all that had been invested in the case, it was a stunning loss. But it was also a guide. Smetanka of the National Consumer Voice said, “We’re really worried that this is going to become the playbook for other companies.”128 Smetanka added that Formation’s nursing homes weren’t even banned from getting funds from Medicare or Medicaid.129 For private equity firms, she said, “Their real focus is on going in, getting what they can from the facility, and turning it over.”130 Formation’s victory would make it easier for it, and all other private equity firms, to continue doing just that.
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What can be done? The short answer, explained more in Chapter 12, is that regulators must be made accountable to residents themselves, not the organization controlling nursing homes. Those who’ve been harmed at facilities must be allowed to seek justice in court. To help accomplish this, regulators can require nursing homes to meet minimum staffing requirements and disclose their ultimate parent owners. State legislatures can repeal their liability shields and narrow the scope of arbitration agreements, even in the face of a hostile Supreme Court on the latter issue. And state attorneys general can investigate the worst-performing homes. But these institutions will act only if people force them to.

And it is worth doing so. As cases like ManorCare and Consulate illustrate, nursing homes expose private equity’s worst tendencies. With a captive market, firms can—and reportedly do—gut homes’ assets and eviscerate their quality of care, resulting in quite literally tens of thousands of deaths. And with a sclerotic regulatory bureaucracy, firms have little reason to change. Disaster is not guaranteed, but without oversight, it becomes more likely. These allegations of mismanagement and neglect put a disquieting color on all the money that David Rubenstein raised for investments like these and reveal the irony of his quip that private equity was the “highest calling of mankind.”
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Chapter five

Making It All Worse

Private Equity in Health Care

If you are an American, there is an exceedingly good chance that you are worried about the cost of your health care. About four in ten of us have medical debt, and about the same number have delayed their own health care for fear of its price.1 Fully a quarter of Americans say that they or a family member has skipped medications, cut back on necessary prescription drugs, or delayed buying medicine simply because of their costs.2 These costs keep rising: the growth in health care spending in America vastly outpaces inflation and today takes up about a fifth of our entire economy.3

There are many reasons for the rising cost of health care in this country. But one of them is private equity, which spent over $150 billion in 2021—the most recent year for which there is data—acquiring companies in every part of the industry.4 By buying and combining competitors, firms have been able to raise prices, lower pay for employees, and decrease the quality of care for patients.5

Consider the case of dermatology. The business caters to wealthier clients who, one might think, would be somewhat insulated from private equity’s whims. Not so. In less than a decade, private equity firms bought 184 dermatology practices and 381 clinics.6 The results were, at times, disastrous.

For instance, as reported by Heather Perlberg of Bloomberg Businessweek, after Audax Group bought the dermatology chain Advanced Dermatology and Cosmetic Surgery, it limited the purchase of basic supplies, which, one doctor alleged, left his office without gauze, antiseptic solution, or even toilet paper.7 Audax also allegedly imposed a scorecard system to give offices money when they met daily and monthly financial quotas. At U.S. Dermatology Partners, another major private equity–owned dermatology chain, a doctor complained that the corporate office switched, without consulting medical staff, to a cheaper brand of needles.8 The needles, the doctor claimed, were unreliable and often broke off inside patients’ bodies. Elsewhere, firms gamed procedures and staffing: several practices had to send patients home with open wounds, only to recall them the next day for stitches, a tactic that allowed the practices to recoup more from insurers. Other practices, according to doctors and staff, were forced to rely increasingly on physician assistants over doctors for various tasks, which resulted in assistants missing potentially deadly skin cancers. Perhaps these tactics were profitable, but they were not good for patients. As one doctor observed to Bloomberg, “You can’t serve two masters. You can’t serve patients and investors.”9 (Audax and Advanced Dermatology Partners declined to comment to Bloomberg about the article.)

Despite this cost cutting, money did not necessarily flow to doctors. While older physicians could profit by selling their practices to private equity firms,10 younger doctors who remained often found that they were overburdened and underpaid relative to their more senior colleagues. One dermatologist told MedPage Today that many of his fellow practitioners “have expressed an outright refusal to work for private equity–backed dermatology groups.”11 Consequently, job postings now frequently advertise that their offices are “NOT Private Equity” in their titles.12

But it’s not just dermatology: all kinds of physician practices are being bought by private equity firms. Anesthesiology, cardiology, oncology, radiology, pediatrics, urgent care, mental health, dentistry, obstetrics and gynecology, and so many others. Private equity firms are buying clinics in these fields and more, and all at an extraordinary pace.13 While comprehensive statistics are hard to collect, researchers at the Brookings Institution estimate that private equity firms have bought over 1,200 clinics across a range of specialties in little more than a decade.14 Yet even this number considerably understates private equity firms’ role in health care more broadly, as they have bought not just medical practices but also companies providing pharmaceuticals, medical devices, information technology, insurance, and others.15 Together, firms have spent more than half a trillion dollars buying up health care companies around the world in just a decade.

Why are private equity firms spending so much in health care? A few reasons. Many companies in the industry offer steady cash flows through reliable programs like Medicare and Medicaid. Firms can use these cash flows to pay down the debts they use to buy businesses. Additionally, many health care companies have, for better or worse, loyal customers (think about the challenges of finding an in-network radiology clinic, for instance, or a therapist you like). As a result, firms can often raise prices or cut services without necessarily losing business. Finally, many health care companies, which offer similar services across disparate geographies, are ripe for consolidation through rollups. By buying competitors, private equity firms make it easier to raise prices and cut costs without consequence. Such rollups are not unique to private equity, but private equity firms, with their need for short-term profits and their insulation from legal consequences, are particularly disposed toward them. And the consequences of these rollups are vividly on display in two areas: hospitals and emergency rooms.

Private equity firms have long been attracted to hospitals. In 2004, for instance, Blackstone acquired a majority interest in Vanguard Health Systems,16 a chain of hospitals in Arizona, California, Illinois, and Texas.17 In 2006, a consortium of firms, including KKR and Bain Capital, bought the chain Hospital Corporation of America for $33 billion,18 in what at the time was the largest leveraged buyout in history.19 And in 2010, Cerberus created the Steward Health Care Network, which, with over thirty hospitals in nine states20 and $6.6 billion in annual revenue,21 became one of the largest hospital chains in the United States.22 All three companies subsequently rolled up additional hospitals into the companies they acquired.23 Once they did, the private equity firms executed many of the tactics that are now familiar. Blackstone did a dividend recapitalization of Vanguard and then sold it to another company, which subsequently struggled to service the debt.24 Bain charged over $100 million in management and transaction fees to the Hospital Corporation of America.25 And Cerberus did a sale-leaseback of Steward’s real estate.26

Steward in particular illustrates the consequences of using private equity tactics on hospitals. As reported by Bloomberg, after Cerberus executed its sale-leaseback on Steward, the hospital chain sat “on a financial knife’s-edge.”27 So, using proprietary software to predict staffing needs, Cerberus fired over five hundred employees. Predictably, this resulted in a shortage of nurses and other aides. Staff were frequently forced to work overtime on top of already draining twelve-hour shifts. And nurses had less time to care for patients. Steward’s intensive care patients received, on average, four fewer hours of nursing care every day than did patients at other, similarly sized hospitals. “Frequently, I’m not performing the job up to standard,” one nurse told Bloomberg.28 “I feel like I’m failing my patients.”29 But it wasn’t the nurses’ fault: it was Cerberus’s policies that led to the short-staffing.

Cerberus’s underinvestment led to predictably bad outcomes. Steward had higher rates of patient falls than other, similarly sized hospitals, as well as higher rates of infection. One nurse wrote that patients had to wait in hallways when there were no available beds. Other nurses said that they were forced to work overtime, even after their twelve-hour shifts ended. When a mouse got trapped in an electrical transformer at one of Cerberus’s hospitals, the facility was left without power for thirty-eight hours. To cope with the crisis, hospital workers had to move COVID-19 patients from their own wing to the main intensive care unit, where they were separated only by a wheeled privacy screen, a solution so ineffectual as to be almost insulting. “They’re pretty much all about the money,’’ one nurse told Bloomberg about Cerberus.30 “They made that clear over and over again over the last 10 years. Their M.O. is take care of corporate first.”31 This was true: although Steward’s situation was financially precarious, Cerberus more than made back its investment.

If Cerberus’s—and private equity’s—rollup of hospitals led to dire consequences, the situation was even worse with emergency medicine. Emergency care is particularly attractive to private equity because of its “inelastic” demand: people rarely choose where to get shot, for instance, or when to have a heart attack. They therefore tend to go to one of several nearby hospitals. Increasingly, these hospitals are staffed by one of two companies, Envision and TeamHealth, which are owned by KKR and Blackstone, respectively.32 Over many years, these companies executed a dramatic rollup strategy to buy and combine companies that staffed emergency rooms with doctors. By 2018, about two-thirds of emergency rooms outsourced at least some of their staffing to a third party,33 many to companies like Envision and TeamHealth. The problem was that the two private equity–owned companies often failed in the basic task of ensuring that the hospitals they serviced had the doctors and supplies they needed.

Consider the case of Dr. Raymond Brovont, who was employed by Envision’s predecessor, EmCare, as the director of an emergency room in Overland Park, Kansas. EmCare had a long history with private equity: the firm Onex bought the company in 2004 and took it public the next year, though continued to own a majority of shares.34 Clayton, Dubilier & Rice bought the business in 201135 and took it public once again, though the company kept a substantial stake in the company until 2015 and kept affiliated directors on the board until 2017.36 Finally, KKR bought the business’s parent, now named Envision, in 2018.37

As medical director at Overland Park, Brovont worked under a number of private equity owners and investors and quickly felt that EmCare had dangerously understaffed his department. For most of the day, just one doctor was on call to treat patients in both the pediatric and ordinary emergency rooms. Yet at the same time, the hospital required an emergency doctor to attend to any code blues, situations in which a patient’s heart or lungs stopped working.38 This could occur anywhere in the hospital, and when it did, it often meant that the emergency room had quite literally no doctor available.

Brovont feared that this short-staffing violated the law, as well as the standards set out by the American College of Surgeons.39 And so he complained and ultimately organized a meeting between his emergency room doctors and an EmCare executive, Dr. Patrick McHugh. McHugh listened to the doctor’s complaints but offered an astoundingly tone-deaf reply. He wrote to all emergency room physicians, noting that for the hospital chain, “many of their staffing decisions are financially motivated. EmCare is no different.”40 “Profits are in everyone’s best interest,” he added. “Thank you as well for respecting my request to refrain from publicly voicing your concerns/objections until we are given a fair opportunity to address them.”41 In his email, McHugh even included links to EmCare’s stock and financial information. His comments were refreshingly honest, but they laid bare the basic problem: EmCare was apparently making decisions that affected patients and was doing so, it appeared, out of a desire for profits alone, untempered by, for instance, medical judgment.

After the meeting, no changes were made.42 Brovont raised the issue several more times with the EmCare executive, to no effect. And so Brovont wrote a formal letter, endorsed by all the physicians in the emergency department, complaining about the understaffing crisis. He never received a response, only a terse shot from the EmCare executive in the hallway: “Why would you ever put that in writing?”43 Six weeks later, Brovont was fired.

Brovont eventually sued the EmCare subsidiaries who employed him for wrongful termination.44 In the course of litigation, it was revealed that Brovont’s firing “petrified” the other doctors and created a “weird cult of coercion” and silence on the code blue policy.45 Eventually, and encouragingly, Brovont won nearly $26 million for his firing, including substantial punitive damages.46 After the judgment, however, the hospital declined to say whether it had actually changed the understaffing policies that Brovont had complained about.47

The debacle with Brovont was illustrative, but it wasn’t isolated. Like EmCare, Blackstone’s TeamHealth fired an emergency room physician—Dr. Ming Lin—after he complained about his hospital’s inadequate COVID-19 protections. In particular, Lin sent a letter—and posted its contents on Facebook—to the hospital’s chief medical officer, recommending that staff have their temperatures taken at the beginning of their shifts and that patients be triaged in the hospital parking lot.48 He also criticized as “ludicrous” the hospital’s practice of testing patients for COVID only after a prior influenza test proved negative.49 Doing so needlessly exposed both patients and doctors to increased risk, he argued. Shortly after Lin published his complaint, TeamHealth terminated Lin’s shifts with the hospital, telling Lin that while the company believed that his comments were “intended to be constructive… unfortunately it is not possible for you to return” to work.50 Ultimately the ACLU chose to represent Dr. Lin in a wrongful termination lawsuit, characterizing the matter as one of free speech. TeamHealth denied that it had fired Lin and told NBC that it offered to place him “anywhere in the country”; the litigation remains ongoing.51

Cases like Brovont’s and Lin’s occurred because they were fundamental to Envision’s and TeamHealth’s business model under private equity ownership, the whole point of which was to reduce the amount of money spent on doctors and services in emergency rooms. This reached absurd proportions when, for instance, both companies cut hours for emergency room doctors during the early months of the COVID-19 pandemic.52 Because doctors were paid by the hour, this also, in effect, cut their salaries, a fact that TeamHealth initially denied. “[T]o see TeamHealth blatantly lying is infuriating,” one doctor told ProPublica.53 Infuriating, perhaps, but not surprising. Private equity firms bought these companies on the explicit promise of cost cutting: when it bought Envision, KKR said that it would focus on “operational improvement initiatives,” while when it bought TeamHealth, Blackstone said that it was attracted to “near-term cost reduction opportunities.”54 These were euphemisms for budget cuts, and it should be no surprise that the firms followed through on their promises.

These companies’ practices, including their use of surprise billing, which is discussed in later chapters, put a tremendous strain on doctors. One clinician who worked for TeamHealth told ProPublica, “This is not what I signed up for and this isn’t what most other ER docs signed up for. I went into medicine to lessen suffering, but as I understand more clearly my role as an employee of TeamHealth, I realize that I’m unintentionally worsening some patients’ suffering.”55 Robert McNamara, a former president of the American Academy of Emergency Medicine, said that working for these companies “tears at your soul.”56 Yet, he added, “It’s pretty hard to get a doctor to speak up against these corporations… because they fear about being blacklisted.”57
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The basic logic of private equity drove these disastrous outcomes in dermatology, hospitals, and emergency medicine. But sometimes, the relentless pressure to increase profits and cut costs shoved these companies into allegedly illegal conduct. In 2017, for instance, EmCare settled a case with the Department of Justice over allegations that it improperly referred patients to hospitals in exchange for kickbacks.58 Under the alleged scheme, a chain of hospitals made bonus payments to EmCare’s physicians in exchange for increasing the number of patient admissions, as Medicare generally pays three times as much for inpatient care as it does for outpatient care.59 If substantiated, this was risky conduct. People ought to be admitted to hospitals only when truly necessary, given the danger of infection and medical misadventure.60 EmCare agreed to pay nearly $30 million to resolve the allegations.61 But it was unclear how much these fines mattered. One industry analyst, Sheryl R. Skolnick, wrote that investors “seem to think that D.O.J. investigations, qui tam suits and allegations of serious Medicare fraud are simply a cost of doing business.”62

EmCare wasn’t alone. In 2021, UnitedHealthcare sued Blackstone’s TeamHealth for “upcoding,” that is, using billing codes unjustified by the underlying medical distresses. In a battle between a health insurance company and a private equity–owned physician staffing firm, it was hard to say that there was a clear hero. And TeamHealth gave as good as it got, successfully suing United for underpaying on thousands of claims.63 Yet according to United, for example, TeamHealth charged $1,712—and billed the case as one of “particularly high complexity”—to treat someone who came to the hospital with indigestion from eating a chili dog (he was prescribed Maalox and sent home).64 According to United, TeamHealth upcoded tens if not hundreds of thousands of claims, which resulted in overpayments in excess of $100 million.65 But for a case that began in 2021, over actions allegedly taken years before, trial was set for 2024.66 In other words, it would take years to litigate the truth of the matter.

Finally, in 2020, another Blackstone-owned health care company, Apria Healthcare Group, agreed to pay tens of millions of dollars for allegedly billing the government for ventilators that were never used. Under Medicare, the government provided higher reimbursement rates for so-called noninvasive ventilators: those that could be worn like a mask, rather than, say, inserted down patients’ throats with tubes.67 As alleged by the Justice Department, Apria Healthcare moved aggressively to sell these devices, so aggressively, in fact, that it billed the government for ventilators it knew were not being used. Having been found out, Apria agreed to pay $40.5 million without admitting wrongdoing.68 But such a settlement was little more than a rounding error for Apria and its private equity owner. In 2020, Blackstone did a dividend recapitalization of the company, making nearly five times what Apria paid to the government for its wrongdoing.69 Recall that with a dividend recapitalization, a private equity firm makes its portfolio company borrow money to pay the private equity firm. It’s like using someone else’s credit card, and because private equity firms tend to lose only a little money if the company fails but gain disproportionately if the company succeeds, it almost always makes sense for the firm to do this. Here, Blackstone forced Apria to borrow $410 million to pay Blackstone.70 In 2021, Apria went public, netting its owners an additional $170 million, of which Blackstone received a substantial percentage. Also that year, the Trump administration removed Apria’s noninvasive ventilators from the government’s competitive bidding process, a move that could have raised device prices by more than a third.71 Finally, to save costs, Apria fired respiratory specialists who were necessary to make sure that patients were using the ventilator machines correctly.72 All of which is to say that the fines levied on Apria were likely far too small to constrain its alleged behavior. They were, to borrow a phrase, simply a cost of doing business.

Surveying all this alleged wrongdoing, it’s worth noting that the few plaintiffs who litigate their cases to trial may take years—and spend millions of dollars—to do so. As a result, most plaintiffs, including the government, tend to settle and often without requiring defendants to admit their own guilt.73 While this may save time and money, it prevents the development of any useful case law that future plaintiffs can cite. And in either case—resolution by trial or by settlement—the amounts that defendants pay typically are simply too small to be anything other than a distraction for most wrongdoers.

With these limitations in bringing fraud cases, some doctors are taking the issue on themselves and challenging the legality of the very business model of companies like Envision and TeamHealth. Both companies are owned by private equity firms—KKR and Blackstone, respectively—neither of which are run by physicians. But state “corporate practice of medicine” laws nominally prohibit people other than doctors and institutions other than hospitals from owning medical practices.74 These laws capture the reasonable notion that medical practices should be owned by those who actually understand medicine and who are driven by professional obligations and duties of care over and above a simple desire for profit.

In general, private equity firms circumvented these laws by establishing intermediate “physician management” companies that bought the assets of the offices they acquired and by setting up separate service agreements to employ the doctors at those practices.75 In states where corporate practice of medicine laws are more strict, private equity firms established new businesses run by “friendly” or “captive” physicians allied with the firms.76 These arrangements potentially circumvented state laws, but left the private equity firms—who now owned the assets of the clinics, and essentially employed the physicians who work there—effectively in charge of the practices they bought.

State medical licensing boards, who are, by and large, charged with policing violations of the corporate practice of medicine laws, should have stopped this. But Dr. Robert McNamara, the former president of the American Academy of Emergency Medicine, complained that they were slow to do so. Perhaps it was simply a failure to understand the issue or their own authority; perhaps it was a fear of causing controversy. Whatever the result, according to McNamara, it fell to others to enforce the law.

And so, in 2020, the American Academy of Emergency Medicine (AAEM) sued Envision for violating the corporate practice statutes. As alleged by the Academy, Envision created hundreds of subsidiary medical groups, each run by a doctor, to manage its many practices. But according to AAEM, these medical groups were “a mere front” for Envision itself.77 In fact, just a single doctor served as the CEO of potentially hundreds of these companies.78 And this doctor, Envision ensured, had no actual authority over the businesses he ran: he was restricted, for instance, in his ability to issue dividends, create new stock, or sell the medical group.79

But as AAEM alleged, Envision controlled, not just business decisions, but medical ones too; through a series of “best practices,” “red rules,” and “evidence-based pathways” it promulgated protocols that described how to treat patients.80 Envision also used “benchmarking” reports to compare doctors’ performance to the company’s standards, as well as “practice improvement feedback” to “educate” doctors on clinical decisions.81 In effect, according to AAEM, Envision was “rendering physicians as mere employees, and diminishing physician independence and freedom from commercial interests.”82

Envision’s management would be fine—perhaps even helpful—if decisions were made by medical professionals. But the AAEM alleged that this was not the case. In filing the case, the academy’s president said in a statement that emergency room patients “deserve treatment by a board certified emergency physician whose fiduciary duty is to place the patient’s medical needs above all else, and not by a private equity or lay corporation whose fiduciary duty is to place profit before the patient.”83 The litigation remains ongoing.84
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The case against Envision is not a panacea because it attacks just one part of private equity’s entry into health care. But it gets to a fundamental issue, namely, that health care decisions should be motivated by need and knowledge, not by profit. Private equity firms’ desire for money is not unique in our health care industry. Yet the crushing logic of their business model, with its relentless focus on short-term profits, brings out many of the industry’s worst tendencies. How might these broader harms be addressed? One possibility is plain: the antitrust laws.

As mentioned, private equity firms often buy companies—dermatology clinics, for instance, or emergency room staffing firms—through rollup strategies, by which they purchase several similar businesses and combine them into one. The purported reasons for these rollups are efficiencies of scale. For example, a private equity firm can consolidate billing, records, and marketing operations of several clinics, allowing doctors to focus on the practice of medicine. This may be so, but there are other reasons too. By building larger practices, private equity firms and their companies can negotiate higher rates from patients’ insurance companies and from uninsured customers. And by buying up many competitors, firms can lower the quality of their care without consequence, knowing that patients will struggle to find alternatives.

These are precisely the sorts of harms that the antitrust laws were meant to protect against. In particular, Section 7 of the Clayton Act prohibits acquisitions that may lessen competition by, for instance, raising prices for consumers, reducing pay for workers, or gutting the quality of care. As far back as a decade ago, as many as a fifth of physician markets were already so consolidated that further acquisitions would presumptively violate the law.85 Since then, private equity rollups have only grown more ambitious. While the specific facts of each rollup matter, the trends suggest that those empowered to enforce the antitrust laws—most prominently, the Department of Justice and Federal Trade Commission (FTC)—could and should focus their attention on ensuring compliance with those laws.

But for the most part, they have not done so. The federal government does not appear to have challenged a single physician practice rollup, likely because the agencies were unaware that they were even occurring (private equity firms and other purchasers only report proposed acquisitions above a certain size).86 But the government rarely challenged the acquisitions that it did know about, too. When the hospital chain Community Health Systems bought one of its largest rivals, the FTC required that it divest just two hospitals.87 When Cerberus’s Steward Health Care Network bought its own rival for nearly $2 billion, it required no divestitures at all.88 And when Vanguard bought the Detroit Medical Center, the Commission allowed the acquisition and, in fact, did so on an expedited basis.89

In short, because of private equity, patients at hospitals with fewer competitors faced worse health outcomes, while families paid thousands more to medical monopolies than they would have in more competitive markets.90 And people who went to physician practices and hospitals rolled up by private equity firms experienced all the harms—understaffing, increased costs, and insufficient care—described above.

Why did this happen? The simple answer is that the antitrust laws have been under a sustained assault for two generations, the result of which is that it has become increasingly difficult for the enforcement agencies to stop the sorts of rollups that private equity firms are now engaged in.

This was not always the case. The nation’s primary antitrust law, the Sherman Act, was passed as a “comprehensive charter of economic liberty”91 and, in fits and starts, protected America from the domination of great trusts, conglomerates, and monopolies. At the turn of the last century, Theodore Roosevelt wielded the statute to splinter J. P. Morgan’s Northern Securities railroad trust and break up John D. Rockefeller’s Standard Oil. His successor, William Howard Taft, brought even more cases than Roosevelt, dissolved the “sugar trust,” and moved to end the U.S. Steel monopoly.92 President Wilson signed successor legislation, the Clayton Act, which brought necessary scrutiny to mergers and acquisitions. And Franklin Roosevelt, through the great assistant attorney general Thurman Arnold, brought nearly as many cases as his predecessors combined.93 Arnold’s strategy to “hit hard, hit everyone and hit them all at once”94 helped to simultaneously lower prices for consumers and increase production and employment, laying the foundation for an economic expansion after World War II broadly shared with the growing middle class.

By the 1960s, antitrust law, or at least the subset of law concerned with acquisitions, was strong and simple. The Department of Justice and FTC’s merger guidelines—the agencies’ statement to the world about which acquisitions they would and would not tolerate—laid out clear concentration thresholds above which further acquisitions would almost always be prohibited. This wasn’t to say that companies couldn’t get bigger, but they would have to do so through organic growth and competition on the merits, rather than by simply buying up competitors.

Unsurprisingly, the broader business community despised this approach and set out to remake the laws to its benefit. In this effort, businesses found an eager intellectual defender in Robert Bork, the pugnacious, oddly bearded professor at the University of Chicago. In his academic articles and enormously influential 1978 book The Antitrust Paradox, Bork set out to deconstruct America’s antitrust laws. He argued that the statutes were drafted narrowly to maximize “consumer welfare,” which in practice meant lowering prices. (This ignored their other purposes, including protecting small businesses, workers, and democracy itself from the too-strong influence of big corporations.)95 Bork pushed to permit most predatory pricing schemes, where companies underpriced their rivals to drive them out of business. He claimed that tacit collusion—the process of a few firms raising their prices in coordination without explicitly agreeing to do so—probably never actually occurred. And most importantly, he argued that mergers between competitors should generally be allowed and that so-called conglomerate mergers—acquisitions in disparate industries, like those that private equity firms make—should be permitted entirely.96

Intellectually, Bork was not alone. He was joined, with varying levels of nuance and agreement, by University of Chicago professors (and later judges) Richard Posner and Frank Easterbrook, as well as Harvard professors Donald Turner and Phillip Areeda. Harvard professor and later Supreme Court justice Stephen Breyer was also an occasional fellow traveler. These men cast a skeptical eye on antitrust enforcement generally and believed that the harm of overenforcement vastly outweighed the risks of underenforcement.97

Financially, too, Bork was not alone. In 1976, the Law and Economics Center, funded by corporate donors,98 began holding an annual economics institute for federal judges,99 where it spread a conservative doctrine on antitrust. By 1990, 40 percent of sitting federal judges had completed its flagship program,100 despite apparent conflicts of interest: multiple judges who attended the course heard antitrust cases involving companies who sponsored the classes they took.101 Nevertheless, the program survived and continues to operate today.102

Meanwhile, big companies had the money to litigate Bork’s novel claims in court.103 Eventually, Bork and his corporate allies got their way. In 1979, one year after the release of The Antitrust Paradox, the Supreme Court endorsed Bork’s dubious proposition that “Congress designed the Sherman Act as a ‘consumer welfare prescription.’”104 In 1986, the Court said that tacit collusion could not violate Section 1 of the Sherman Act, and raised the standards for proving explicit collusion cases.105 In 1993, it neutered most predatory pricing claims by requiring plaintiffs to show that defendants would likely recoup the costs of their predatory schemes, a virtual impossibility to prove.106 And gallingly, in 2004, Justice Scalia essentially endorsed the concept of monopoly, writing in Verizon v. Trinko that “it is an important element of the free-market system. The opportunity to charge monopoly prices—at least for a short period—is what attracts ‘business acumen’ in the first place; it induces risk taking that produces innovation and economic growth.”107 No wonder then that the government often struggled to bring successful cases against merging companies.

Antitrust enforcers suffered their own structural problems during this time as well. Enforcement agencies remained persistently understaffed,108 and they had little insight into smaller acquisitions—for instance, rollups of physician practices—that fell below the reporting thresholds set by statute. The result was that the Justice Department and FTC were simply unaware that many of these acquisitions were even occurring.

But antitrust enforcers got in their own way, too. The Justice Department and FTC’s merger guidelines in the late 1960s set clear standards for when they would challenge proposed acquisitions, based on the number of competitors remaining in the market.109 Importantly, the guidelines largely rejected mitigating “efficiencies” that might justify these acquisitions. This was so, the guidelines explained, because efficiencies could “normally be realized through internal expansion” and because there were usually “severe difficulties” in identifying and measuring those efficiencies.110 The idea motivating the guidelines at the time was simple: big companies could get bigger, but they would have to do so on their merits, not simply through acquisitions.

In 1982, the Reagan administration revised the merger guidelines to add a number of exceptions to this framework. Among other things, where it was easy for new competitors to enter the market, or where competitors’ products were highly differentiated, the enforcement agencies announced that they were less likely to challenge proposed mergers.111 Subsequent revisions in the 1980s and 1990s to the merger guidelines across administrations added further complications and exceptions and raised the ceiling under which mergers would be presumptively permitted.112 By 2010, the guidelines made an about-face on their earlier incantation, cheering that efficiencies were “a primary benefit of mergers” and that mergers could “result in lower prices, improved quality, enhanced service, or new products.”113 Far from rejecting speculative efficiency arguments, the guidelines now begged for them.

Three things resulted from all these changes. First, by raising the concentration thresholds, the merger guidelines treated a vast new swath of mergers as presumptively procompetitive. Second, by encouraging efficiency arguments and allowing a host of other exceptions, the enforcement agencies put judges in the impossible position of balancing harms and benefits that were both qualitative (for instance, hypothesized price increases or decreases) and quantitative (for instance, increased or decreased innovations). Third, by complicating the merger analysis, the enforcers encouraged more reliance on expert economists, whose work judges were ill-equipped to evaluate. Faced with complications, exceptions, and complex economics, judges were prone to figuratively throw up their hands and permit mergers that, under earlier versions of the guidelines, ought not to have been allowed. And knowing all this, enforcement agencies became less likely to bring actions in the first place: from 2015 to 2019, antitrust enforcers blocked just three of the seventy-five largest acquisitions.114 With so many ways to lose a case, the Department of Justice and FTC spent enormous resources preparing the cases they did bring, meaning that they tended to file just a few health care cases—if that—each year.115

The result was that antitrust law became a shadow of what it once was. The consequences surround us. Today in America, there are just four leading airlines.116 There are three cell phone companies.117 There are two leading drug stores.118 Plausibly no one benefited from this decline of antitrust more than the private equity industry, particularly in health care. Concentration didn’t cause all the problems in the health care system, but it certainly contributed to them. And this concentration wasn’t an accident: we let it happen.

Thankfully, this may be starting to change. The department and FTC are working to revise the tangled merger guidelines. Both offices are now led by officials who believe in aggressive antitrust enforcement, and both are taking aggressive action to prevent rollups in the health care industry. The FTC, for instance, has successfully challenged four large hospital mergers, including the acquisition of Steward Health Care Network (once owned by Cerberus) by HCA Healthcare (once owned in part by KKR).119 The Department of Justice, meanwhile, sued to block UnitedHealth Group’s $13 billion acquisition of Change Healthcare, a company owned in part by Blackstone.120 (The department lost that case at trial, but merely bringing the case demonstrated a willingness to be aggressive.) Outside of government, these enforcers are supported by a growing chorus of activists and academics who are pushing to rethink the goals of the antitrust laws, away from Bork’s cramped vision of “consumer welfare” and closer to the broader reasons for which the laws have traditionally been enforced. It’s encouraging; exciting even. But undoing the damage to the law, health care, and elsewhere will take time.
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Health care illustrates some of private equity firms’ worst tendencies: their focus on short-term profits over long-term care, their disregard for customers and patients, and their general ability to avoid meaningful consequences for their actions. But, however fitfully and incompletely, that may be starting to change. Though we have spent decades crippling antitrust laws, a new generation of enforcers may revitalize the law in health care and beyond. In the meantime, as the state corporate practice of medicine suits show, doctors and patients may be able to challenge some of these acquisitions themselves. These efforts are just beginning. But they point to a way in which the government, patients, and medical professionals, working alone and together, might slow or even stop the private equity industry’s takeover of the American health care system.
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Chapter six

This Time Will Be Different

Private Equity in Finance

The chapters thus far have explained how private equity firms have reshaped the economy, by buying companies and raising prices, cutting jobs, and shifting money from ordinary businesses to themselves. This is the traditional work of private equity. Yet increasingly, firms like Blackstone and Apollo are moving beyond the business of buying and selling companies and into obscure markets like private credit once dominated by the investment banks that started the Great Recession. Yet they are doing so with far less oversight than those investment banks ever faced. To fund their operations, firms are inhaling money from insurance companies and soon from retirement funds, including potentially your own. Some regulators appear to believe themselves powerless to stop this expansion; others are eager to help. Either way, private equity is metastasizing into new businesses and new pools of money. That they are doing this largely without oversight is deeply disturbing for anyone who remembers the Great Recession.
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At the end of the last century and into the twenty-first, well-known investment banks, like Goldman Sachs, JP Morgan, and Lehman Brothers, became sprawling financial conglomerates. They still performed the traditional work of advising companies on acquisitions and public offerings. But they also got into the business of trading securities—stocks, bonds, and futures—for their own accounts and bought, bundled, and sold (securitized, in industry parlance) mortgages and other financial products. When the housing market collapsed, the leading investment banks were fundamentally shaken, and those that survived were either bought by or transformed into bank holding companies.1 In this new form, these firms were more tightly regulated, less free to make loans, and largely barred from trading for their own benefit. They were also subject to potential supervision by the newly created Financial Stability Oversight Council and required to conduct “stress tests”—estimates of how they would handle catastrophic losses—for regulators. A particular indignity to bankers, many of these companies were required for the first time to report aspects of their executives’ compensation.

Under this new scrutiny, the investment banks pulled back from many of their riskiest investments. Something needed to fill the void, and that something was private equity. This was possible because private equity firms were far less regulated than were other kinds of firms and often structured their investments as private funds, exempt from the ordinary disclosure requirements that, say, mutual funds had to provide.2 They also had lower capital requirements—that is, minimum amounts of money to be kept on hand for downturns—than did bank holding companies. And they escaped being designated “systemically important” by the Financial Stability Oversight Council, a move that would have considerably increased regulatory requirements on them.

With comparatively less oversight, the largest private equity firms, like Blackstone, Apollo, KKR, and Carlyle, began to diversify, just as the investment banks had. And just like the investment banks, private equity firms threatened to become too big to fail: that is, to become so large that the government would not tolerate their collapse. They bought real estate and infrastructure. They launched their own hedge funds and recruited from investment banks, which were forced by regulation to shut down their own operations.3 And perhaps most importantly, they got into the business of private credit, which, as the name might suggest, is an alternative to the public stock markets. Historically, when a big company wanted to raise money, it did so by issuing stock. In exchange for the obligations of being public—such as filing quarterly and annual financial returns—the company was allowed to broadly solicit money for investments, generally through an initial public offering. But to avoid such burdens, some companies—usually small or midsized businesses—borrowed money on the private credit market from individual lenders, who typically would accept less transparency from borrowers in exchange for higher interest rates.

Because of this looser oversight, over the course of forty years, private credit grew and by some measures eclipsed the public markets. The statistics here are necessarily incomplete, given that private credit is so opaque, but the Wall Street Journal reports that assets held by private debt funds—businesses that lent private credit—grew nearly fivefold from 2007 to 2020, to $850 billion.4 So-called Regulation D offerings—broad solicitations for money, similar to initial public offerings in the public markets—raised over $1.5 trillion in 2019, more than all the money raised through the stock markets in the same year.5 Meanwhile, as private credit grew, public markets shrank: In 1996, there were over 7,400 companies listed on US stock exchanges. By 2018, there were fewer than half that.6

In the wake of the Great Recession, private equity firms became leading lenders of private credit as investment banks receded from the business. Now, Blackstone and Apollo have the largest private credit funds in the world, right after the behemoth Japanese firm SoftBank Group.7 In fact, for many private equity firms, the actual business of private equity—leveraged buyouts—now makes up only a minority of their business. Ares, a private equity firm created by several Apollo alumni,8 makes a substantial majority of its business ($262 billion in assets under management) in private credit, while just $31 billion is invested in private equity.9 Blackstone has nearly as much invested in credit and insurance ($259 billion) as it does in private equity ($261 billion), while real estate, insurance, and hedge funds make up the bulk of its remaining ventures.10

The growth of private credit, and private equity’s role within it, raises significant concerns. Private borrowers are likely to be smaller, and more indebted, than their public counterparts11 and are thus more likely to default on their loans. Private lenders, meanwhile, including private equity firms, do not have the capital requirements that investment banks now must have and so are in greater danger of collapsing when borrowers fail to pay their loans. But beyond the individual risks for individual borrowers and lenders, private credit creates broader systemic risks too. According to the Financial Times, the ratings firm Moody’s, for instance, warned of the “opacity, eroding standards and the difficulty in trading these slices” of debt.12 For instance, private credit lenders typically sell off chunks of the loans they make to other investors, a process known as securitization. Often, these lenders do not bother to seek grades on the trustworthiness of their debts from ratings agencies like Standard and Poor’s or Moody’s.13 When they do, according to investor Dan Rasmussen, they typically rely on second-tier ratings agencies, who are willing to give overly optimistic projections that borrowers will repay.14 What this means is that other investors might be buying securitized loans that are far less reliable than they think. And while the private credit market is vastly smaller than the US mortgage market, it is growing rapidly, from barely $100 billion in investable money in 2005 to over $900 billion in 2021.15 In other words, the same dynamic that started the Great Recession may be happening here, albeit at a smaller scale.

Republican and Democratic administrations both worked eagerly for forty years to make possible the growth of private credit and private equity firms’ role within it. In 1982, for instance, the Securities and Exchange Commission (SEC) under President Reagan issued Regulation D, through which companies could generally borrow from “accredited investors”—shorthand for wealthy or sophisticated lenders—without registering with the SEC.16 This created a new class of firms from which companies could borrow money. Then, in 1990, the SEC allowed for the syndication of private capital to certain institutional buyers. Investors could now make loans on the private market and then bundle the promises of payment on those loans and sell them to other investors. This Rule 144A, in essence, created a new, secondary market for private credit.

These regulations were issued under SEC chairmen appointed by Presidents Reagan and Bush, respectively. But Democratic administrations got in on the game too. In 1996, Congress passed, and President Clinton signed, legislation that lifted the requirement that private funds—funds that made loans on the private credit market—be limited to one hundred or fewer investors.17 This created the opportunity for investors to build vast stores of capital with which to make private loans.18 The legislation passed overwhelmingly in the House (just eight members voted against it) and by unanimous consent in the Senate.19 Then, in 2012, Congress passed, and President Obama signed, the JOBS (Jumpstart Our Business Startups) Act, which further expanded the private credit market by permitting borrowers to make general solicitations for money.20 This meant that private credit sales could be advertised publicly and essentially obviated the purpose of going public. The legislation passed with bipartisan majorities in both chambers of Congress.21

The result of all these changes was to make it vastly easier to lend and borrow money outside of the stock market, with vastly less oversight.22 This is risky for the individual lenders and borrowers, who have less transparency in their transactions and thus likely face a greater risk of default. But this is also risky for the economy overall, as the mistakes that companies make in the opaque private credit market can affect those who had no part in it, such as customers, suppliers, employees, and communities. And with underregulated private equity firms eager to take on this work, it is as if all the risks inherent in the financial system before the Great Recession are simply moving from one set of institutions—the investment banks—to a new set: private equity firms.
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Private credit is just one area where firms like Blackstone and Apollo have expanded. The simple fact is that these firms are so much more complex and so much bigger than they were a generation ago. For Blackstone, the diversity of its interests is astounding. It has expanded from private equity to private credit, as well as into real estate and hedge funds.23 It operates a “life sciences” initiative that invests in nascent medical technologies24 and manages a separate fund with some $30 billion to spend on infrastructure projects. Almost incidentally, it has even become the largest private sector property owner in America.25 Similar transformations have occurred at the other leading private equity firms,26 who now invest in infrastructure,27 health care,28 and energy,29 among so much else. They also create hedge funds30 and buy and securitize distressed mortgages (exactly the business that overturned companies like Lehman Brothers).31 The biggest firms don’t even call themselves private equity anymore: they are “alternative asset managers.”32

The risk posed by this expansion is twofold. First, with less transparency than other financial institutions, private equity firms may make bigger, riskier bets, whose failures would affect not just them but employees, customers, and communities. Second, once they reach a certain size, some private equity firms might become too big to fail, that is, their collapse would be so devastating to the economy that the government would step in to prevent their failure. Knowing this, the biggest private equity firms may be encouraged not to scale back but to take ever-greater risks, assuming that they will be bailed out if those risks fail.

As private equity firms have expanded in every direction, they have become the hot places to work on Wall Street.33 Before the Great Recession, Goldman Sachs was perhaps the most coveted firm to work for on Wall Street. Now, pay there has fallen in half, and private equity firms like Blackstone have taken its place: one commentator said, “Blackstone remind[s] me of Goldman Sachs in the 1990s—every time you see a new business that is growing, that is where they are.”34

The statistics bear this out. Nearly a fifth of Blackstone’s employees and more than a quarter of KKR’s previously worked at Goldman Sachs or Morgan Stanley, while just 1 percent of Goldman Sachs or Morgan Stanley employees previously worked at Blackstone or KKR.35 In other words, people are leaving banks to go to private equity firms but not the other way around. There’s also the matter of pay, from the bottom to the top. New hires at private equity firms may earn double what young employees at the big investment banks might.36 Meanwhile, the CEO of Goldman Sachs made just under $24 million in 2020;37 the president of Blackstone received close to ten times that much.38 And since 2005, nearly two dozen private equity executives have become multibillionaires.39 None of the CEOs of the largest investment banks save one—Jamie Dimon of JP Morgan Chase—is worth close to that much.40

The migration from investment banks to private equity firms means that the great mass of talent in finance is shifting to ever-less regulated and transparent parts of the industry. It means that inequality, as expressed in the extraordinary pay of private equity executives, continues to grow. And it means that these private equity firms are simply getting bigger, with the consequent risks to the economy and the creation of too-big-to-fail firms just discussed. For perspective, KKR had $15 billion in 2005 in assets under management;41 today, it has $459 billion.42 Blackstone had $79 billion in 2007;43 today it has $731 billion.44 Several firms anticipate having $1 trillion in assets in a few years’ time.45 But to achieve these goals, private equity firms need money—enormous sums of money—with which to invest in their various plans. And with regulators’ help, they’re getting it, from a perhaps unexpected source: you.
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To finance their expanding operations, private equity firms are buying insurance companies.46 In 2019, for instance, Carlyle bought Fortitude, a reinsurance company (an insurer for insurers).47 A few years later, Blackstone bought Allstate Life Insurance.48 KKR bought Global Atlantic.49 And Apollo bought Athene.50 Together, private equity firms spent almost $40 billion buying insurance companies in the United States and today control over 7 percent of the industry’s assets, some $376 billion—double what they had in 2015.51 This means that firms are getting ever bigger, increasing risks to our economy in the ways just described. It also means, as explained momentarily, that people’s insurance policies—including potentially your own—may be less safe.

As described shortly, this expansion could threaten people’s life insurance policies, including your own, as firms invest people’s premiums in possibly riskier assets. Notably, this buying spree was enabled by state insurance regulators, who approved acquisitions of companies domiciled in their states.52 These regulators, the Washington Post reported, frequently received “campaign contributions, lavish dinners and the prospect of future employment” in the industry they regulated.53 In fact, of over one hundred state insurance commissioners surveyed, more than half ultimately worked for insurance companies after their careers in public service ended.54 Little wonder, then, that the industry’s acquisitions were so often approved.

But why were firms buying these companies in the first place? Like so many other businesses that attracted private equity, insurance offered a steady cash flow. People make premium payments every month that insurers invest, hoping to make the money they need to pay when the policies came due. By buying insurers, private equity firms believed that they invest the insurers’ money—in leveraged buyouts, for instance, or in private credit—better than the insurers would themselves. On top of this, firms could charge the insurance companies they owned and, ultimately, their customers, various management fees for sourcing investments.55 Regarding these increased fees, Larry Rybka, the CEO of private insurance company Valmark Financial, told CNBC that “there’s nothing good in this for the policyholder.”56

Private equity’s appetite for risk attracted it to insurance for another reason, namely, that it could engineer them to hold ever-fewer reserves and give the money to the private equity firms. By law, insurers have to keep money in reserve—capital requirements are set by state regulators—to pay out their benefits. But private equity firms have set up complicated schemes to avoid these restrictions. In particular, several created reinsurance companies—insurers for insurers—in Bermuda, and sold US policies to them.57 Bermuda has lower taxes and, crucially, lower capital requirements, which allow the private equity firms to use more of their policyholders’ money as they choose.58 This means that private equity firms have more to invest from policyholders than do traditional insurance companies. But it also means that they have less cushion with which to absorb losses if those investments fail. Unsurprisingly, this poses huge risks for policyholders and governments. With lower capital reserves, private equity–owned insurance companies are more likely to fail if their investments do, and with private equity firms shoveling their money into riskier ventures, that failure is becoming more likely. Private equity firms’ “focus is on maximizing their immediate financial returns, rather than ensuring that promised retirement benefits are there at the end of the day for policyholders,” said Ben Lawsky, the former superintendent of New York State’s financial regulator.59 “This type of business model isn’t necessarily a natural fit for the insurance business, where a failure can put policyholders at very significant risk.”60

Apollo Global Management and the insurance company it helped to create, Athene Holding, illustrate many of the problems. Apollo was, in many ways, culturally ill suited to run a staid insurance company. Profiles of Apollo tended to describe it as “bare-knuckled,” “cutthroat,” and “rough-edged,” adjectives describing a culture at odds with the quiet, conservative business of taking premiums and paying out policies.61 It was the kind of place where an employee who failed to respond to a boss’s Saturday morning emails might get a follow-up “?” ten minutes later,62 where employees worked twenty-hour days,63 and where, when one of the firm’s original founders finally resigned, employees hummed “Ding-Dong! The Witch Is Dead” from The Wizard of Oz.64 Moreover, it was a place riven with controversy. In 2020, the New York Times revealed that Leon Black, Apollo’s cofounder and CEO, had paid the financier and sex offender Jeffrey Epstein $158 million for supposed tax and estate planning services.65 As reported in Bloomberg, Black was not accused of being involved in Epstein’s criminal activities, and an internal investigation by an independent law firm found no connection between Black and Epstein’s illegal activity. Observers were incredulous, however, at the purported justification for the payments, given that Epstein, in fact, had no tax or estate planning training.66 The next year, a former model accused Black of sexual assault and sued him for defamation.67 Black countersued and alleged that the woman’s case was, in fact, orchestrated by another cofounder—Josh Harris—who sought to steal his job. The whole crisis resulted in both Black and Harris leaving the firm they founded and suggested that Apollo was, in culture and values, a poor fit for an industry—insurance—that rested on caution, conservatism, and good judgment.

Nevertheless, Apollo became a private equity leader in the insurance industry, beginning with its decision, in 2009, to provide funding to create Athene. Athene’s business model was, in a sense, simple: it would buy the policies that other insurers no longer wanted or the pension obligations that companies could no longer afford. It would then invest the money that policyholders and pensioners gave them every month or year into investments that, it hoped, would earn more than it would have to pay when those policies came due.68 Over a decade, Athene bought up plans and whole insurers, and took on the pensions of companies like Lockheed Martin69 and JC Penney.70 At the same time, Apollo became increasingly entwined with the insurer: by 2021, Athene provided Apollo with 40 percent of its assets under management—that is, the money it could use to invest in projects—and 30 percent of its revenue from fees.71 That year, Apollo decided to buy a majority stake in Athene outright.

Athene and Apollo’s operations raised a number of concerns. For one, Athene’s business model was predicated on earning more money than other insurers in large part by buying “alternative assets” like Apollo’s own private equity and debt funds.72 These were more profitable than other staid investments. But they were also riskier. And the insurance industry, perhaps more than virtually any other, feared risk.

For another, according to Tom Gober, an independent forensic account who focused on fraud in the insurance industry,73 Athene dramatically increased its liabilities—that is, its obligations to policyholders—without increasing its surplus: the excess of its assets over its obligations. Between 2020 and 2021, the company’s liabilities increased by nearly $30 billion to $105 billion. At the same time, its surplus declined from 1.7 percent of liabilities to 1.2 percent.74 This was exceedingly small: according to Gober, an insurance company’s average surplus was over 5 percent and could go as high as 25 percent.75 This meant that only a small percentage of Athene’s investments needed to sour before, legally, the state would be required to take it over.

Finally, according to Gober, Athene “ceded,” or sold, over $50 billion in liabilities to its own offshore affiliates. Generally, offshore affiliates existed in jurisdictions where accounting standards were looser and capital requirements were lower.76 This meant that a large portion of Athene’s business was managed in places that likely allowed even riskier investing strategies than those permitted in the United States.

Together, this meant that, under Apollo’s watch, Athene was allegedly investing in riskier assets, while keeping ever less capital on hand if those investments soured. At the same time, it was moving more of its business offshore, where even riskier behavior was allowed. While this did not spell disaster, it certainly increased the chances that disaster could occur. And it was all overseen by a company—Apollo—whose culture was wildly at odds with that of the insurance industry.

So what would happen if Athene, or any private equity–owned insurance company, collapsed? State guaranty organizations would, as their names suggest, guarantee insurance policies up to a certain point. But these insurers do not cover the entirety of claim holders’ policies—generally they pay only up to $300,00077—and variable annuity programs (those whose payments fluctuate with the performance of their investments) are not covered at all.78 Moreover, guaranty organizations are funded with payments by other insurers. So, when an insurance company fails, it is the more responsible, surviving insurers who must pay the costs. This means that while private equity firms such as Apollo use insurance companies like Athene to extract fees and fund various investments, if those investments sour, it will be others—other, more responsible companies, and other, unsuspecting policyholders—who will bear the cost.
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But insurance was only a small part of private equity’s quest for more assets. The industry also lobbied—successfully—to access 401(k) funds, including, possibly someday, your own. This change matters because the money that private equity firms need to finance their acquisitions and other endeavors has traditionally come from the very rich, from endowments and sovereign wealth funds, and from pension funds. But in recent years, the industry largely exhausted these resources.79 In search of new pools of money, firms looked to 401(k) funds. Such funds historically had not invested in private equity, as courts and regulators were generally skeptical about the appropriateness of such investments for retirees. For unlike stocks and bonds, investments in private equity funds were generally “illiquid”—that is, they could not be withdrawn whenever people needed them. Private equity firms also often charged high fees that were difficult to comprehend, and potentially, their investments were riskier than those in the stock market.

Nothing categorically prevented managers of retirement funds from investing in companies like Blackstone and Carlyle, but few did, for fear of being sued over investments gone bad. To get 401(k) money, private equity firms needed help from the government to insulate these funds from lawsuits. And that’s exactly what they did, with the help of two men—Eugene Scalia and Jay Clayton—who served as secretary of labor and chairman of the SEC, respectively, during the Trump administration.

Scalia is the son of the late Supreme Court justice and inherited his father’s abiding support for big corporations. At the law firm of Gibson Dunn, which primarily defended large companies, Scalia’s clients included Bank of America, Goldman Sachs, Facebook, and Walmart.80 He developed a particular specialty defending businesses in suits brought by their employees and the government. Among other accomplishments, he defended UPS from a lawsuit brought by workers injured on the job81 and represented SeaWorld in a lawsuit by the government after one of its whales killed a trainer. He was well compensated for this work and earned over $6 million in the roughly year and a half before President Trump nominated him to serve as secretary of labor.82 Once in government, Scalia continued to be a fierce advocate for companies and against employees: among other things, he reduced COVID-19 reporting requirements for companies83 while at the same time opposing extended unemployment benefits for workers.84

Scalia’s partner in government, Jay Clayton, was a corporate lawyer before President Trump appointed him chairman of the SEC. Like Scalia, Clayton represented big businesses, though his practice skewed toward dealmaking on behalf of finance and private equity firms.85 And like Scalia, Clayton was rich: he enjoyed membership in the Philadelphia Cricket Club (the nation’s oldest country club),86 invested with a half-dozen leading private equity firms,87 and, with his wife, accumulated assets worth between $12 and $47 million.88 Lastly, like Scalia, Clayton advocated for business while in government. During his tenure as chairman, the SEC’s enforcement actions dropped dramatically: in one year, it brought just thirty-one insider trading cases, the lowest level since 1996.89 “That means they’re not trying,” Bartlett Naylor of Public Citizen told NPR. “That means they told the cops to go play canasta instead of doing their job.”90

Clayton fought to expand private equity’s access to ordinary investors’ money. In an interview with, of all people, the cofounder of the private equity firm the Carlyle Group, David Rubenstein, Clayton enthused about the idea of giving private equity firms access to retirees’ funds. “[R]etirement money in the defined-contribution [i.e., 401(k)] plan doesn’t have the same investment opportunities that a defined-benefit [i.e., pension] plan has, even though they’re both retirement dollars,” he complained.91 Rubenstein, in what looked a lot like lobbying out in public, agreed: 401(k) managers should probably be allowed to invest some money in private equity firms, he said, even if some of the money was “lost or didn’t do as well.”92

And so Clayton worked with Scalia to give firms like Rubenstein’s Carlyle access to ordinary investors’ money.93 In 2020, with the support of both Clayton and Scalia, the Department of Labor issued a letter that generally permitted funds that managed 401(k)s to invest part of their clients’ assets with private equity firms.94 The letter didn’t change any laws or regulations, but it endorsed fund managers’ decisions to invest in private equity. With the government’s imprimatur, this alone essentially insulated funds from lawsuits by ordinary people if and when their investments ever went bad.

The letter was a huge boon to private equity. At the time it was issued, the industry had about $4 trillion in assets under management;95 401(k) funds had about $6 trillion.96 Even if the industry got only a small fraction of that money, it would expand firms’ total assets under management dramatically. Years earlier, Stephen Schwarzman of Blackstone had gushed that “in life you have to have a dream,” and “one of the dreams” was to access ordinary investors’ money.97 That dream was now a reality. The industry’s lobbying organization said that the letter would “give more hardworking Americans expanded access to private markets.”98 Scalia observed that it “helps level the playing field for ordinary investors,”99 and Clayton enthused that the letter would give “Main Street investors” a “choice” to invest in the private markets. Consumer groups were far less sanguine. “Secretary Scalia is still working for his former clients,” Barbara Roper of the Consumer Federation of America complained.100 “This is a multipronged attack on Americans’ retirement security.”101 With the danger posed by private equity—its illiquidity, its fees, and its volatility—she was likely right.

Clayton and Scalia were well compensated after their government work. Within months of leaving office, Clayton was appointed to the newly created position of lead independent director at Apollo Global Management.102 Shortly thereafter, as Apollo’s CEO and chairman Leon Black was consumed by scandal, Clayton was named to replace Black as nonexecutive chairman of the company.103 Scalia, meanwhile, returned to his old law firm, Gibson Dunn, where he cochaired its regulatory practice104 and continued to write about his passion: cutting unemployment benefits for workers.105
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What will happen now that private equity has all this money? First, people’s retirement accounts may be less secure. Investments in private equity firms are simply less transparent than those in, say, public companies. Our history of financial crises teaches that opacity inevitably leads to riskier investments, and risky investments, by definition, sometimes fail. Second, with more cash but not necessarily more companies to buy, private equity firms may compete more vigorously on the same deals. The value of a business is often determined in part by a “multiple” of its cash flow: a business might be worth three, four, or five times however much it makes in a year. Competition among firms has increased these multiples to such an extent that, by 2020, average deal valuations were twelve times the common measure of cash flow, higher than the previous peak in 2007.106 Private equity firms are also just buying worse companies. In 2019, for the first time ever, a majority of private equity investments went to unprofitable companies. With these companies forced to service the debt that private equity firms load onto them, this will all increase the odds that the companies themselves will fail.

More generally, private equity firms will continue to take on many of the tasks that investment banks had before the Great Recession. With ever more money under their management to finance their various adventures, this poses systemic risks for the economy. But unlike the Great Recession, private equity firms may have externalized many of the risks they create. If one of their businesses fails, private equity firms may lose their management fees and their investment in the company. But the majority—likely the vast majority—of the losses will be absorbed by employees, investors, and lenders,107 since private equity firms generally aren’t liable for the debts of their funds. The result: in a future financial crisis, the companies that private equity firms own may fail, but the private equity firms themselves may survive and even thrive.

There are things that can be done to reverse this. To push companies out of the private credit markets and toward the public markets, the SEC can revise Regulation D, which permits broad solicitations of private money, and Rule 144A, which permits the resale of private debt. To reduce risks to retirees and investors, the Department of Labor can rescind its letter granting private equity firms access to 401(k)s, and state regulators can reject future private equity acquisitions of insurance companies. To its credit, the Biden administration added a follow-up letter, generally limiting private equity investments to those 401(k) managers that already had experience working with private equity.108 But the new letter contained loopholes so large that Bloomberg concluded that “the fundamentals of the [original] letter remained untouched.”109

More systematically, the Federal Reserve, alongside other regulators, should prohibit the banks they regulate from making loans to private equity firms that would result in excessive leverage to companies. The Financial Stability Oversight Council, part of the Treasury Department, should designate the largest private equity firms as systemically important, subjecting them to greater oversight. And state insurance regulators should cast a skeptical eye upon further acquisitions of insurance companies by these firms. Together, these actions would contain the metastasization of private equity to disparate industries and limit the damage that such expansion might cause.

We have to move quickly. As private equity firms get used to the rules promulgated by the Trump administration, it will become harder and harder to undo them. It is possible to do so and prevent private equity firms from repeating the mistakes of the investment banks a generation ago. But we have to act now.
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Chapter seven

Captive Audience

Private Equity in Prisons

America’s prisons are increasingly operated by private equity firms. If you’re incarcerated today, the food you eat at the cafeteria or buy at the commissary may be served by the Keefe Group or Trinity Services Group, both of which are owned by the private equity firm H.I.G. Capital.1 If you call your lawyer or a loved one, you will likely do so on a phone operated by Securus Technologies (owned by Platinum Equity),2 ICSolutions (H.I.G.),3 or Global Tel Link (American Securities).4 If you get sick, the care you receive may be administered by Wellpath (H.I.G.)5 or Corizon Health (Flacks Group).6 If you’re placed under house arrest, the ankle monitor you wear may be operated by an Apax Partners company.7 And if you are given a debit card with your prison wages upon release,8 it may be managed by a business owned by Platinum Equity.9

Along the way, you may pay thousands of dollars to these companies for the cost of your own incarceration: money to the commissary, money to place a phone call or send an email, money to post bail, and money to access your own wages. You may even pay money for every minute you read an e-book,10 a sort of protoprivatization of the prison library system.

The story of private equity’s privatization of prison services is infuriating in its own right. But it is also illustrative of the industry’s broader business model, for it shows how, when facing a captive audience, firms are willing—eager, even—to eviscerate the services they offer, until the companies they buy give the bare minimum required for subsistence and survival, and sometimes less. While this is seen most clearly in the prison industry, private equity’s perspective is not exclusive to it. As other chapters explain, it is fundamental to these firms’ philosophies to raise prices and cut care to a natural breaking point, and with short investment horizons, they do so with little regard for the long-term consequences. Unfortunately—and here again, prisons are illustrative but not exclusive—this is all happening with the support of local governments, whose contracts with private equity firms save, and often generate, money for police and sheriffs’ offices. In fact, local law enforcement agencies have become private equity’s strongest advocates, defending the industry and shielding it from scrutiny and regulation. The entwining of private equity and government is not unique, but in prisons, it finds its nadir.

As for the incarceration industry itself, this trend is without meaningful precedent. In America, we have a long history of debtors’ prisons: punishments for those who could not pay their debts and deterrents for those who might be similarly situated. These were in time replaced with the civil bankruptcy code, which allowed people to discharge their debts without going to prison.11 We also have a dark history of convict leasing, where prisoners—overwhelmingly African American men—were lent out as labor to private companies.12 But only rarely have we actually charged prisoners for their own incarceration, as most inmates lacked the ability to pay for their imprisonment.13 Yet now, that is precisely what we are doing, with prisoners’ and their families’ money going not primarily to the government but to companies and, in particular, to companies owned by private equity firms.

These firms are attracted to prison services for a number of reasons. First, prison services tend to offer steady cash flows through government contracts, which private equity firms are adept at landing. Second, these businesses service a literally captive audience—prisoners—who will tolerate, because they must, steep price increases and deep quality cuts. In other words, prison services can be gutted, largely without consequence. Third, prisons are run by government agencies that can be co-opted to become firms’ allies and advocates. To emphasize, while these traits attract private equity to prisons, they exist in so many other industries described in this book: health care, housing, nursing homes, and so much else. In other words, what private equity firms do to prisoners, they may someday hope to do to you.
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The most public part of this story has been private equity firms’ purchase of prison phone companies. (Unless otherwise indicated, I use the terms jail and prison interchangeably, though jails are typically where people are held after being newly arrested, while awaiting trial, or to serve short sentences. Prisons are generally where people convicted of crimes serve their sentences.) For decades, inmates were generally allowed only a few collect calls a year, until 1973, when the Federal Bureau of Prisons recommended expanding inmates’ access to phones, citing evidence of increased recidivism among people who were isolated from their families and communities.14 Federal prisons loosened their restrictions on calls, followed by state and local facilities, and for a decade, prisoners were able to reach their loved ones at rates comparable to those on the outside, as billing was handled by AT&T. But after the breakup of America’s telephone monopoly and a favorable deregulatory ruling from the Federal Communications Commission (FCC) in the early 1990s,15 companies like Sprint and MCI entered the prison communications business, followed by smaller, niche competitors,16 like Securus Technologies and Global Tel Link. Under their contracts, governments didn’t pay these companies for their services. Rather, it was the opposite: the companies paid the prisons for the privilege to operate the phone systems and made their money by charging prisoners for their calls. This created a perverse incentive system: prison phone companies were encouraged not to lower their rates but to raise them so that correctional facilities got as much money as possible.17

At this point, private equity got in the game, attracted to an industry with steady cash flows and a literally captive audience. In 2004, H.I.G. Capital bought the company that became Securus,18 which it sold to Castle Harlan in 2011,19 who sold it to ABRY Partners in 2013,20 who sold it in turn to Platinum Equity in 2017.21 Similar dances occurred with the other leading phone companies: Global Tel Link (now ViaPath Technologies) is now owned by the private equity firm American Securities,22 and ICSolutions was most recently owned by H.I.G. Capital.23

This was a great deal for prisons, which were allegedly offered as much as 94 percent of the revenue that phone companies made from inmates’ calls.24 With prisons and companies aligned, costs for inmates spiraled. Many states charged $12 or more for a fifteen-minute call,25 and in one Arkansas jail, the cost reached nearly $25.26 Companies also charged various fees for users to pay their bills by credit card, to pay by phone, to process bills, and to variously create, maintain, or close accounts.27 One former inmate told the Detroit Free Press that he spent $3,000 on calls over just five months to keep in touch with his family and maintain a rental property business.28 “Life didn’t stop because I was in jail,” he said.29 Another limited his calls to only the most urgent situations, going months without talking to his four- and five-year-old children so that his family could afford childcare and other expenses. “The longer you’ve been in prison, the more distant you become to the outside world,” yet another former inmate told The Verge.30 “People can’t afford you anymore.”31

Moreover, the costs of these calls were borne largely by those least able to pay. Family members—women in particular—overwhelmingly shouldered the burden of prison phone calls, and one-third of these family members went into debt to pay for them.32 “It’s death by a thousand pennies,” one woman, who founded a support group for incarcerated family members, told the Nation. “Most people around here just don’t have a lot of pennies to spare.”33

This was all in contrast to the people who profited from these calls. It is worth spending a moment to focus on just one: Tom Gores, whose private equity firm, Platinum Equity, owns Securus. Gores is an American success story, a child of immigrants who formed Platinum Equity by cold-calling businesses to ask if they had divisions they wanted to sell off.34 He bought his first business for $200,000 and flipped it to profitability in six months.35 Over the years, Gores purchased dozens of companies, including the San Diego Union-Tribune,36 the textbook publisher McGraw-Hill,37 and the yearbook and class ring company Jostens.38 Along the way he became fabulously rich, and his 90,000-square-foot office in Beverly Hills featured marble and mahogany paneling, paintings by Joan Miró and Alexander Calder, and a courtyard fountain.39 In 2016, he bought a home in Los Angeles for $100 million,40 whose structures covered two acres and in which a single bedroom spanned 5,300 square feet, about twice the size of an average American home.41 The estate had two outdoor pools (and inside, a water wall flowing into a third), a hair salon with manicure and pedicure stations, and a theater with a dedicated valet entrance.42

In 2017, shortly after buying his mansion, Gores, through his firm, bought Securus for $1.5 billion.43 His purchase would have likely generated little interest—another private equity billionaire buying another prison services company—were it not for the fact that he’d also bought the Detroit Pistons a few years before. Gores apparently was not an adept manager, as he traded young players who would succeed elsewhere for established ones who nevertheless failed to win the Pistons a title.44 But Gores did demonstrate genuine empathy and support for the community. He donated $10 million to address the Flint water crisis.45 He moved the team from suburban Auburn Hills back to downtown Detroit.46 And after the killings of Breonna Taylor, George Floyd, and Ahmaud Arbery, Gores issued a statement in support of racial justice and committed to specific local initiatives.47

In light of these actions, his purchase of a prison phone company—one that profited from a criminal justice system that disproportionately affected people of color—seemed wildly hypocritical. And here, Bianca Tylek and her organization, Worth Rises, were able to capitalize on this hypocrisy. Tylek was a criminal justice reform advocate who founded Worth Rises after graduating from law school in 2016. She had spent the first part of her career working for Morgan Stanley and Citibank, and the way her conversation was littered with profanity was evidence of her time in the finance industry. Her experience also meant that she was perhaps uniquely capable among activists of understanding private equity and its weaknesses. “In banking, I learned a skill set to build companies that I now use to dismantle them,” she said.48

In 2018, Worth Rises successfully pushed the FCC to block Securus’s proposed acquisition of one of its last remaining competitors, ICSolutions. The group argued that the merger would result in just two companies controlling 90 percent of the prison phone market and would “lead to fewer options for facilities and higher rates for the end consumers, [namely,] those with incarcerated loved ones.”49 The FCC apparently agreed, and forced Securus to abandon the deal.50

Worth Rises then turned to lobby Platinum Equity’s investors, exploiting a quirk in the industry that made private equity more susceptible to influence than, say, most public companies, whose investors tend to be dispersed. If you have a 401(k), for instance, your money may be invested in hundreds of different businesses. In contrast, private equity firms typically draw from a smaller number of large institutional investors, often public pension funds, and these pension funds allow public comments before making investment decisions. Worth Rises seized on this fact and lobbied three large pension funds that were considering investing with Platinum Equity. In a major victory, one of them—Pennsylvania’s public employee fund—chose not to invest a reported $150 million with the private equity firm.51 Dave Fillman, the chairman of the fund’s board, said that “I’ve been on this board for about 20 years, and I’ve never seen the amount of negative press on a firm that I’ve seen here today.”52 He said he feared Platinum would invest in some other “messed up” company “that we’re not going to know about.”53

The public pressure campaign continued. In September 2020, Worth Rises and another nonprofit wrote a letter to the Los Angeles County Museum of Art, opposing Gores’s membership on the museum’s board.54 After some hemming and hawing, Gores resigned. A few months later, the organization took out a full-page ad in the New York Times, addressed to the commissioner of the NBA and the league’s various owners, asking, “If black lives matter, what are you doing about Detroit Pistons owner Tom Gores?”55 Gores said of the ad, “it hurts,”56 and later conceded that the prison telephone business should probably be run by nonprofits.57 It was an understandable but hollow statement, given that Gores was perhaps the only person in the world capable of making that happen.

And so, Worth Rises and other advocacy organizations continued to push their agenda at the local level and in the courts. San Francisco,58 New York,59 and Connecticut60 all passed bills to make phone calls free for inmates, all at Worth Rises’s urging. At the same time, the nonprofit Justice Catalyst and a coalition of other groups sued Securus and Global Tel Link in federal district court, alleging that the companies conspired to raise prices. (The defendants largely denied the allegations and the litigation remains ongoing.)61 Separately, hundreds of lawyers sued Securus for illegally recording privileged phone calls.62 Communications between lawyers and their clients generally are constitutionally protected, but 750 attorneys in and around Kansas alleged that Securus had a widespread policy of recording their conversations with inmates. Securus and a private prison operator ultimately agreed to settle the case for $3.7 million, while similar lawsuits began in Maine, Texas, Kansas, and California.63

Faced with all this pressure, over the course of 2020, Gores and Securus announced a number of new measures. They would give away $3 million to reduce recidivism and improve prisoner reentry,64 they would continue to reduce the cost of calls,65 and Gores himself would give away his personal profits from the company.66 Gores told the Detroit Free Press, with considerable self-importance, that “ultimately it’ll be a blessing that I’m in there and that somebody cares about what’s happening.”67 But Tylek responded, “We’re not asking you to come save people; we’re asking you to stop taking from them.”68 She added, “So before you can argue that you want to do something good and all these things, you have to stop doing the harm that you’re trying to unwind. Those two things can’t operate in the same space.”69 Thus far, Gores hasn’t heeded Tylek’s direction: he has not yet sold Securus—now rebranded Aventiv Technologies—nor has he shut it down. It remains, as of this writing, a part of Platinum Equity’s portfolio.70
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The grassroots efforts to lower Securus’s outrageous prices were heartening, but they were necessitated by a twenty-year, largely unsuccessful movement to regulate these companies at the federal level. In 2001, a group of inmates and their family members sued the leading prison phone companies, including the company that became Securus,71 alleging that their high costs violated inmates’ constitutional rights.72 Later that year, a court ruled that the lawsuit was premature and that the plaintiffs would need to first seek redress through the Federal Communications Commission. But under President Bush’s appointees, the FCC took no action, and for years the matter lingered, until finally Barack Obama was elected president and appointed Mignon Clyburn as a new commissioner. Clyburn was one of the few African American members in the commission’s history, and after meeting with activists, she took a particular interest in the issue of prison phone call costs. It took barely half an hour, she said, to convince her of the importance of the matter, which disproportionately affected families of color and which later she described as a “tax on pain.”73 Prison phone systems, she said, were “the smartest, most evil way to make money.”74

Clyburn pushed the FCC to regulate the cost of prison calls, a move that, unsurprisingly, Securus and its peers opposed. They were joined in opposition by the National Sheriffs’ Association, which represented a powerful constituency. “Who is going to go against the sheriffs of these counties?” asked Clyburn.75 “Who is going to go against the wardens?”76 In comments to the FCC, the sheriffs threatened that taxes could rise if rates were reduced, or that prison phone calls could be banned entirely.77 It did not need to be said—though, inexplicably, the sheriffs said it—that they received financial benefits from their arrangement with the companies.78 (Even today, the Sheriffs’ Association lists Global Tel Link—now Viapath Technologies—as one of its “Diamond Level” corporate partners, which entitles it to a private dinner with the association’s executive committee and a reception with its board of directors.)79 In other words, the Sheriffs’ Association took Securus’s money and became one of its most vocal and powerful advocates.

Yet even in the face of all this lobbying by law enforcement and the phone companies, in 2013 Clyburn convinced her fellow commissioners to place strong limits on the rates for such calls.80 Under the new rules, collect calls would cost twenty-five cents a minute. It was an enormous accomplishment and one that the phone companies and their allies in state government sued to stop. But before a court could even reach a decision, Donald Trump was elected president and appointed a former Verizon lawyer, Ajit Pai, as chairman of the FCC. One week later, in a highly unusual move, Pai said that the commission would refuse to defend much of its own regulation.81

Pai’s decision was controversial: in private practice, Securus had been one of his clients,82 and in 2017, as chairman, he voted to approve Platinum Equity’s acquisition of the company.83 (Later, Pai left the commission to work for another private equity firm.84) Clyburn called Pai’s decision not to defend the rule “one of the most painful times of my life.”85 Without the government to argue for its own proposal, an appeals court held that the FCC lacked the authority to regulate intrastate prison phone calls, rendering the rule largely toothless.86 Clyburn said the decision marked “a sad day for the more than 2.7 million children in this country with at least one incarcerated parent.”87

In 2021, with a newly reconstituted commission under President Biden, the FCC voted unanimously to lower the rates for interstate—as opposed to intrastate—calls.88 But because the vast majority of prison calls are reportedly made in state,89 the action affected only a portion of the business of these companies. Meanwhile, members of Congress proposed legislation to regulate intrastate calls,90 but the bills have languished in committee.

Looking back on the whole reform effort, Clyburn lamented the entrenched forces, including local law enforcement, who defended the current system. “There are just too many critical people that are being enriched,” she said.91 “There is a dependence on this flow of income. Those who have become dependent on it are not going to give it up.”92 The whole saga showed how hard it was to regulate these companies at the federal level and explained why activists focused so much on action by states and cities. A sclerotic administrative process, a skeptical court, and occasionally industry-friendly leadership all make it exceedingly difficult to enact national reforms.

Finally, the story shows how prison phone companies and local law enforcement allied with one another in a mutually beneficial financial partnership, a story that continues today. In recent years, Securus and Global Tel Link have expanded to sell video teleconferencing services to prisoners. In theory, this could have been a boon to inmates, who now could talk to loved ones who couldn’t visit in person. But unsurprisingly, these companies demanded extraordinary sums for their services. Securus’s subsidiary, JPay, for instance, charged $12.95 for a half-hour call in Washington state.93 Prisoners there earned between 36 cents and $2.70 per hour,94 meaning that a single thirty-minute call could cost nearly a week’s wages.

Not that inmates had much of a choice. For a time, in its contracts with law enforcement, Securus required that prisons using their teleconferencing service actually stop in-person visits.95 In Keene, New Hampshire, for instance, when the local jail signed a teleconferencing contract with Securus, it agreed to ban all in-person visits with family members.96 One mother described the process of going to the jail to “visit” her son, not directly in person or even separated by plexiglass but through a small screen. During the visit the sound often failed and the video frequently froze. “I can’t stand it, because he’s on the screen in front of me, and I can’t touch him,” she told NPR.97

Under heavy criticism, in 2015, Securus struck this term from its contracts, and delegated the decision to local authorities.98 But the local authorities had the same incentives as Securus because they were getting a slice of the money coming from the teleconferencing services. So even after the company stopped demanding that prisons end in-person visits, according to the nonprofit news organization The Appeal, prisons continued to do so voluntarily.99 The companies and prisons, it seems, had fully allied with one another to the harm of inmates and their families.

These stories were upsetting, but they were not isolated to prisons, as firms like Platinum Equity and H.I.G. cut the quality of care and otherwise mismanaged other companies in their portfolios. For instance, as detailed in Chapter 8, Platinum’s portfolio company, Transworld Systems, was fined millions of dollars for mishandling students’ loan accounts. H.I.G. Capital, meanwhile, paid nearly $20 million to resolve claims that a mental health company it owned provided services with unlicensed and unqualified staff.100 Increasing prices and slashing the quality of the services their companies provided was central to these firms’ business models. And if their tactics in prison services seemed extreme, it was only because inmates had even less ability to fight back than did, say, student borrowers and mental health patients.
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Phones are just one star in the constellation of private equity’s rollup of prison services. For example, H.I.G. Capital’s portfolio companies Keefe Group and Trinity Services increasingly provide the food that inmates eat in cafeterias and commissaries. While these companies offer their services across the country, it is instructive to look at the experiment in just one state: Michigan. There, the government moved to privatize its prison food services in 2013,101 and in 2015, contracted H.I.G.-owned Trinity Services to provide meals. It was quickly apparent that the quality of the food that Trinity offered was appalling. On at least three occasions, Trinity served food with maggots in it, and other times served food contaminated with mold and “crunchy dirt.” One former Trinity employee, Steve Pine, said that he was fired for refusing to serve about one hundred bags of rotten potatoes.102 “It was the most disgusting thing I’ve seen in my life,” Pine told the Detroit Free Press. “You could smell them… they had black and green mold all over them.”103 Another former corrections officer told Salon, “It was a human atrocity against the inmates, in my opinion.” He added, “The rotten garbage that was being served, plus the way they were allowing it to be prepared. It was an atrocity.”104

However terrible the food was, at times, there wasn’t enough of it.105 Under its cafeteria contract, Trinity was paid based on the number of prisoners in the facilities rather than the number of meals it served.106 In theory, this saved effort in tracking how many meals were served. But it also subtly changed Trinity’s incentives, for it meant that even if the meals were so bad that prisoners would not or could not eat them, the company would still be paid. Through another portfolio company, Trinity’s private equity owner also owned the contract for the commissaries, where prisoners paid for food and supplies. Together, this created a perverse incentive system to reduce the quantity and quality of cafeteria meals in order to push inmates to pay for commissary food. As such, inmates complained to Detroit’s Metro Times that Trinity wasn’t serving food with the minimum calories required by law.107 “[W]hen a person goes hungry,” said one inmate, “the only thing it does is make them angry.”108

Prisoners’ complaints about the food actually helped to incite a prison riot, in which inmates started a fire, smashed windows and sinks, and barricaded themselves into their housing areas.109 Officers with pepper bomb–loaded guns were sent to quell the uprising, reportedly the first time the state had to quash a riot since 1981. The riot cost the Michigan government about $900,000.110 And these weren’t the only problems with Trinity. The company had enormous staff turnover—one Trinity employee was fired for having sex with an inmate—and over one hundred of its other employees were placed on “stop orders” for violating prison rules.111 Ultimately, Michigan’s governor announced that the state would no longer rely on Trinity for food services.112 The experiment with private equity–owned privatization of prison food in that state had failed.113

Michigan wasn’t the only state that used Trinity. In Arizona, the company allegedly served meat marked “not fit for human consumption.”114 The meat, supposedly turkey, had already turned green, and one inmate told the Phoenix New Times that “[w]e would constantly be gagging from the smell that seeped out.”115 In Ohio, Trinity reportedly served chicken labeled “for further processing only.”116 In Utah, it served food with maggots, mold, and dirt.117 And in Atlanta, where Trinity provided food services, prisoners complained about being severely undernourished. One inmate said that he regularly ate toothpaste and toilet paper to ease his hunger pangs.118 Another repeatedly filed a complaint with a single word: “Hungry.”119 In a system that served only two meals a day, several inmates said that they lost twenty pounds or more over just a few months.

In all these cases, the basic logic of private equity applied: with a captive audience and steady cash flows, firms’ portfolio companies could serve, quite literally, inedible food without consequence. Of course, private equity firms and their businesses might be more responsible if they faced legal consequences for their actions, and lots of prisoners have sued to stop various mistreatments. But the law has developed in ways unfavorable to prisoners and favorable to governments and prison service companies. For one thing, the Prison Litigation Reform Act required prisoners to exhaust their administrative remedies before bringing their challenges to court,120 a long and potentially fruitless process. For another, a forgiving body of case law has developed for prison food providers, which allows that “isolated incidents” of rodents or insects appearing near food do not violate the Eighth Amendment’s ban on cruel and unusual punishment.121 Moreover, to successfully sue the companies (as opposed to individual employees), prisoners must generally show that the companies were, in effect, acting as arms of the state122 and that they had unconstitutional policies, as opposed to merely the occasional impermissible incident.123 Finally, to recover damages not just from the companies but their private equity owners, plaintiffs must often show that a given company and private equity firm are so intertwined that their “separate personalities do not exist,” a difficult proposition to prove.124

The cumulative effect of these decisions was to make it enormously difficult for prisoners to successfully sue and recover damages for atrocious, unsafe, or insufficient food. This difficulty became a near impossibility when trying to hold private equity owners responsible as well. Without the possibility of consequences, firms had no incentive other than to provide the worst food at the cheapest prices to prisoners. It saved money, and no matter the harm to people, the private equity firms themselves would be fine.

More than food, private equity’s flaws were most concerning in their acquisitions of prison health care companies. The industry owed its modern genesis to the Supreme Court, which, in its 1976 decision Estelle v. Gamble, established prisoners’ constitutional right to health care. That case concerned J. W. Gamble, a Texas inmate who was injured while working on loan at a local textile mill.125 Gamble’s doctors gave him painkillers for the injury but failed to perform an X-ray, and when Gamble refused to work further, was moved to solitary confinement. Gamble protested his treatment in a case that wound its way to the Supreme Court and argued that his inadequate care was an unconstitutional violation of the Eighth Amendment’s prohibition on cruel and unusual punishment. The Supreme Court agreed and announced that the “deliberate indifference to serious medical needs of prisoners” violated the Constitution. Gamble’s case thus created a legal minimum of care for prisoners in America (Gamble himself did not benefit, as a lower court found that his care was not so poor as to justify compensation. He was later murdered by a fellow prisoner). But correctional facilities struggled to adapt to this constitutional guarantee of basic health care, and after the widespread closure of mental health hospitals in the 1990s and 2000s, many people who would have wound up in such facilities went to jail.126 Increasingly, prisons turned to private companies to offer health care services, and by 2018, 62 percent of surveyed jails used some sort of private health care service.

Today, the two leading correctional health care companies—Wellpath and Corizon Health—are owned by private equity firms (H.I.G. Capital and BlueMountain Capital Management, respectively). Wellpath cares for about 250,000 prisoners, and Corizon has responsibility for 180,000.127 As with phone and food services, these companies have disastrous contractual incentives. They are often paid a flat rate based on the number of prisoners in a facility and are thus incentivized to keep costs low. Unsurprisingly, there are any number of examples of these companies badly mishandling or ignoring prisoners’ health problems, with horrible results. In Arizona, for instance, a fifty-nine-year-old inmate allegedly died after nurses ignored his cries for help, even while “weeping lesions” on his body were covered with flies.128 At the time, the state’s prison health care services were administered by Corizon.129 Another inmate wrote a “notice of impending death” when his cancer went untreated,130 also by Corizon.131 “Now because of there [sic] delay, I may be luckey [sic] to be alive for 30 days,” he wrote.132 He was dead in a month. Another lawsuit alleged that a prisoner died in 2017 from a rare fungal infection (Corizon managed his care).133 The inmate allegedly suffered a “staggeringly slow, physically and mentally excruciating death.”134 (Before trial, Corizon successfully had the case dismissed by disqualifying the expert witness for the inmate’s mother, making her unable to prosecute her claim.)135 In New York’s Westchester County, a thirty-six-year-old man died of a heart attack after a nurse for Correct Care Solutions (the predecessor to Wellpath) said that he was faking his symptoms.136 And in another case involving Correct Care Solutions, a mentally ill woman alerted staff that she was having contractions. Staff failed to come to her aid, and she was forced to give birth in her cell, alone.137

Overall, Corizon and Wellpath were sued about 1,500 times in just five years,138 not just for individual harms like the ones above but for broader systemic failings too. In Maine, for instance, a class action lawsuit alleged that Wellpath treated just 3 of the more than 580 inmates who were diagnosed with hepatitis C, a disease that can damage and eventually destroy liver function.139 Instead, Wellpath and the department of corrections had an apparent policy, not of preventing the disease’s progression but of treating only those people who already showed signs of extreme liver damage. The state ultimately settled the class action lawsuit and agreed to treat all inmates who suffered from the disease. Elsewhere, in Pierce County, outside Seattle, Washington, prison officials alleged that medical professionals employed by the private equity–owned Correct Care Solutions were not, in fact, licensed to practice in the state and “had to be escorted out of the jail by corrections staff.”140 Insufficient management and inadequate training “resulted in literally weekly turnover,” according to the county.141 The company even lacked enough medications to treat patients, with a nursing director announcing a “drug holiday” for a week.142 A jury eventually awarded the county nearly $2 million for the company’s negligence.143

But if private equity–owned health care companies weren’t doing a good job, why were they so dominant? In essence, these companies’ real product may not be their health care services but the indemnification they provide state and local governments.144 Corizon and Wellpath widely agree to defend prisoners’ claims against them, relieving governments of some of the burden of costly litigation. These companies often rely on the same law firms for their defenses145 and so can bring to bear a national litigation strategy against individual defendants. The likely result: more wins, fewer losses, and less litigation for governments to worry about. As Todd Murphy, the business development director for one of Wellpath’s predecessor companies,146 put it, “the biggest thing we do is indemnify the county against risk and reliability, [and] do everything we can to keep them out of trouble.”147

And if private equity firms insulate governments from legal liability, they also insulate themselves too. In one case, for instance, an incarcerated man died of sepsis while under the general care of Wellpath.148 When his estate sued Wellpath’s owner, H.I.G. Capital, for wrongful death, H.I.G. successfully had the case against it dismissed.149 The court determined that even if H.I.G. “acquired, controlled, managed, and directed Wellpath,” that alone would be insufficient to hold the private equity firm liable, as the one was not the “alter ego” of the other.150 If such a conclusion seems confusing, it was: the decision was the sort of legal sleight of hand that made no sense except perhaps to the lawyers who performed it. But it also showed how private equity firms were insulated from the consequences of their own actions and had little, if any, incentive to improve the quality of their care, even when lack of care proved deadly.
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Finally, as part of their rollup, private equity firms are expanding their carceral reach beyond prison itself and into prison release cards. These are debit cards that facilities give inmates when leaving jail or prison, in theory holding the money that the inmates brought with them, that they made inside, or that the facilities gave them. But multiple lawsuits allege that the business model of these companies was largely to extract fees from prisoners. For instance, one plaintiff, Jeffrey Reichert, was arrested for driving while intoxicated.151 When he was detained, the local jail confiscated the $177.66 he had in cash. He spent just four hours in detention but upon his release was not given his money back. Instead, he was given an ironically named Access Freedom debit card.152 Reichert quickly found that the card, which he had not previously agreed to take, was slowly draining him of his money: there was a weekly maintenance fee, an inquiry fee to check the balance, and an issuer fee to withdraw funds.153 This, it turned out, was company policy: the Keefe Group, which issued the card and which was owned by H.I.G. Capital, charged fees for card activity, for card inactivity, to request too much money, to ask about how much money there was to request, to replace a card, and to close the account. “Clearly, these cards are designed to make it impossible to avoid fees,” wrote Lauren Sanders of the National Consumer Law Center.154 A portion of the case was settled, and Keefe agreed to pay a percentage of the fees it took from prisoners, but much of the litigation remains ongoing.155 Additionally, the Consumer Financial Protection Bureau (CFPB) eventually fined JPay, which issued many of these cards and which was owned by Tom Gores’s Platinum Equity. The CFPB said that JPay’s tactic to attach fees to credit cards after people were released from prison was abusive.156 In the settlement, JPay agreed to give the former prisoners $4 million and pay a penalty of $2 million, as well as limit the fees that it would charge in the future.157

While such litigation and regulation is welcome, it appears simply to be the cost of doing business for the companies themselves, as private equity firms continue to invest in prison services. The reason why goes back to the kinds of businesses that Tom Gores and his peers buy. Platinum Equity’s website advertises that it seeks companies with “[l]ong-term customers and stable revenue.”158 So it is with prisons, where a loyal customer base is guaranteed and where customers are certain to provide Platinum with a stable source of revenue. Moreover, it’s an industry where prisoners have little power to protest declining product quality or increasing prices. Finally, it is an industry where private equity can form alliances with state and local governments and turn them into effective advocates for the status quo.

In this sense, private equity’s excursion in prison services is less unique than it is illustrative: in industries where consumers have limited options, private equity firms will raise the prices and gut the quality of their services until people very nearly reach the breaking point, and firms do this with the government’s help. In this way, what firms do in prisons is no different than what they do in civilian health care, housing, and nursing homes. The only difference is that in these other industries, the actions of private equity happen on a far grander scale.

But if there is reason for fear, there is also reason for hope. People like Bianca Tylek and Mignon Clyburn have, in fits and starts, been able to shame, litigate, regulate, and legislate against companies like Securus and Platinum Equity and, however incompletely, slow their growth. Where courts blocked substantial reform at the federal level, activists pushed change locally. Where private equity firms were unwilling to divest from the industry, they convinced institutional investors not to invest in the private equity firms themselves. Their strategy is a multifront attack on prison services, and it is one that can serve as a model for activists in other industries as private equity firms spread ever outward.
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Part II

How They Get Their Way
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Chapter eight

Suing Their Own Customers

Private Equity in the Courts

When private equity firms buy companies, they sometimes get in the business, not of making new products or services, but of suing their own customers. This opportunity to target people—especially poor and working-class people—often seems like the very reason that some firms buy businesses. When they do, they benefit from a small mountain of favorable case law, and where favorable laws do not exist, they spend enormous sums to create them. Yet when customers try to seek some measure of justice for themselves, they are often stymied, by arbitration agreements, by limitations on suing investors, and by a host of other legal decisions that make it hard for ordinary people to get redress. It is as if private equity firms and their allies have built a justice system to their liking. Now the rest of us must survive within it.

Consider when, in 2016, Mariner Finance allegedly sent Leticia Castellanos, unprompted, a check for $2,539.1 Castellanos hadn’t asked for the money; Mariner had just sent it. According to Castellano’s subsequent complaint, the only thing she needed to do was endorse the check and in so doing agree to pay Mariner a little under a hundred dollars a month for a little over three years. The check was, in fact, a loan, with a 25 percent interest rate. Though Castellanos lived in the gentrifying Fells Point neighborhood of Baltimore, she herself made just $800 a month. A hundred dollars was more than she could afford, but to cover emergency repairs to her boiler, she endorsed the check anyway.

As she subsequently alleged, after Castellanos made several payments, Mariner reached out to her to discuss the terms of her loan.2 But rather than finding a way to accommodate Castellanos’s fixed income, Mariner convinced her to borrow more money, this time over $3,000. Most of that went back to Mariner to cover her existing debt. But oddly, the loan also included payments for multiple insurance policies—a life insurance policy, a “Non-filing” policy to protect Mariner if Castellanos’s collateral was no good, and an “Accidental Death–Dismemberment–Loss of Sight” policy—that Mariner said it would buy for her.3 It was unclear whether Castellanos ever asked for any of these things. Of the more than $3,000 that she borrowed in this second loan, the vast majority went back to Mariner for the unpaid balance of her account and for Mariner’s insurance. Less than one-tenth went back to Castellanos.

Unsurprisingly, given the size of the loan and her modest income, Castellanos reported that she fell behind on her monthly payments.4 So Mariner sued to collect the debt in Maryland state court, seeking interest and late fees.5 With the assistance of a law firm specializing in consumer protection,6 Castellanos countersued, alleging fraud, usury, and violations of Maryland’s debt collection and consumer protection acts, among other harms.

And here, things took a turn for the worse for Castellanos. Knowingly or not, when she signed the terms of her second loan, she agreed to a broad arbitration provision, which committed her to resolving any disputes she had with Mariner at an arbitration firm of the company’s choosing.7 But fiendishly, Mariner was not similarly bound: the company could use the machinery of the state court system to garnish her wages and seize her assets.8

So Mariner moved to have Castellanos’s case pushed into arbitration. Castellanos opposed, arguing through her lawyer that Mariner couldn’t have it both ways, litigating its own claims against Castellanos while defending against hers in arbitration.9 But the case law simply was not on her side. The local judge, citing the US Supreme Court, noted a “strong federal policy favoring arbitration.”10 It found no problem with the double standard of this particular agreement: Castellanos, the court held, was bound to pursue her claims in arbitration, while Mariner could continue to collect its debt through the state court system. With Castellanos compelled to arbitrate her claims, in a system where plaintiffs must often agree to silence about the outcomes of their disputes, the ultimate outcome of her fight with Mariner never became public.11

Mariner Finance, which sent Leticia Castellanos that first check, is owned by the private equity firm Warburg Pincus.12 Warburg’s president, Timothy Geithner, was once President Barack Obama’s treasury secretary. Mariner isn’t quite a payday lender: it’s an “installment” lender whose loans are a little larger and whose repayment periods are a little longer than those of its more notorious cousin. Nevertheless, Mariner is one part of a small army of lending companies targeting working-class and poor people that private equity firms have purchased in recent years. Among others, Friedman Fleischer & Lowe bought Speedy Cash.13 Diamond Castle Holdings bought a controlling interest in Community Choice Financial.14 Blackstone bought Lendmark Financial Services LLC.15 And Lone Star Funds bought DFC Global.16 The list goes on.

Payday and installment lending is an ideal industry for private equity. It provides a stable cash flow and a captive customer base that has little alternative but to keep using its product. The loans that so many people receive from payday lenders aren’t used to buy real-world necessities but to service prior loans. In fact, the Consumer Financial Protection Bureau (CFPB) found that over 80 percent of payday loans were renewed or refinanced within two weeks.17 For the vast majority of these “loan sequences,” the principal on the most recent loan was the same or larger than the principal on the first, meaning that for the duration, the borrower was paying only interest and fees to the lender, rather than escaping the debt.

While payday lending is an ideal industry for private equity, private equity in turn exacerbates the industry’s worst tendencies. Consider two payday lenders: Advance America, which is independently operated, and ACE Cash, which is owned by a private equity firm, JLL Partners.18 Advance is the larger of the two,19 but between 2012 and 2022, it had fewer than 700 complaints filed against it to the CFPB.20 In contrast, ACE, the smaller, private equity–owned company, had 1,800 complaints, more than twice as many.21 Among other things, borrowers alleged that people collecting debts for ACE called their family and work,22 threatened prosecution,23 and attempted to collect on loans never made.24 ACE ultimately entered into a $10 million settlement with the CFPB over substantially similar allegations.25 But ACE wasn’t alone. After Blackstone bought Lendmark in 2013, for instance, complaints against it rose every year.26 It seemed that the logic of private equity, with its focus on quick profits and limitations on private equity firms’ own liability, pushed these companies into actions that were cruel and, in the case of ACE, allegedly illegal.

But in addition to making payday lenders worse, private equity firms also made them more litigious. In 2012, the year before Warburg Pincus bought Mariner Finance, the company was a plaintiff in just 240 state cases. By 2018, that number had risen to over 2,000, an eightfold increase.27 The contrast was even more dramatic with OneMain Financial, which Fortress Investment Group bought in 2015.28 The year before the acquisition, OneMain brought 406 state cases. The year after the acquisition, it brought 1,200. Three years later the number increased over 10,000.29 These dramatic increases suggested that private equity firms saw legal action as an effective way to wring more money out of people who received the loans and perhaps even built it into their business plans when buying these companies. For upon winning a judgment, lenders could garnish their customer’s wages and deplete their bank accounts, often simply by completing a form provided by the court and serving it on the borrower’s bank or employer.30 Suing their customers wasn’t an aberration: it appeared to be a business strategy.

In contrast, as Leticia Castellanos’s story illustrates, where consumers tried to sue these lenders for violations of, say, state consumer protection laws, they were often compelled into arbitration, where private companies, not courts, resolved their disputes. This was bad for a number of reasons. To start, plaintiffs often had to pay a filing fee—one that could go to several thousand dollars31—just to bring their claims. And when they did, their cases were litigated before arbitration companies who were typically paid for by the defendant business. A large body of research32 has shown that these companies, knowing who paid their bills, typically sided with the defendants that fronted for their services. In the rare arbitrations in which consumers actually won, they were often bound by nondisclosure agreements that prevented them from publicizing their victories and notifying people like them of the opportunity to sue. At the same time, victorious plaintiffs in arbitration did not develop any precedential case law—as they might through ordinary litigation—that fellow consumers could rely upon.

These basic injustices could have been resolved through regulation. Toward the tail end of the Obama administration, the CFPB proposed a rule that would require lenders to confirm that borrowers could plausibly pay back the money they received,33 as opposed to simply servicing the debt in perpetuity. This would have helped to end the cycles of debt that so many consumers faced, reducing the chance for subsequent litigation. The rule also placed some limits on lenders’ ability to take money from borrowers’ bank accounts to repay debts.34

The CFPB finalized the rule in 2017, at the outset of the Trump administration. But the payday lending industry—supported, in part, by private equity firms—brought its enormous litigation and lobbying effort to bear upon the regulation. To start, the Community Financial Services Association of America, which included numerous private equity–backed lenders,35 sued the CFPB, arguing that the bureau lacked the authority to promulgate the rule. The groups succeeded in repeatedly delaying the rule’s implementation.36 Meanwhile, Community Choice Financial (owned by the private equity firm Diamond Castle Holdings) retained the services of President Trump’s former campaign manager Corey Lewandowski, who went on television to advocate that Trump fire the CFPB’s director, Richard Cordray.37 Under pressure, Cordray resigned38 and was ultimately replaced by former congressman Mick Mulvaney, who had been publicly contemptuous of the whole organization and who had called it a “sick, sad joke.”39 Private equity–backed lenders also lobbied generously during this time. ACE Cash Express, owned by JLL Partners, spent $390,000 in 2018 alone.40 Lendmark Financial Services, owned by Blackstone, spent $400,000.41 Mariner Finance, owned by Warburg Pincus, spent nearly $100,000.42 And OneMain Financial, owned by Fortress Investment Group, spent $1 million.43 Their spending was successful. In 2020, the CFPB rescinded the core provisions of the rule, including the provision that payday lenders prove customers’ ability to repay their principals (rather than merely servicing the debt). This left essentially just the limitations on how often lenders could try to take money from delinquent borrowers’ accounts.44

A similar assault—this one in Congress—occurred when the CFPB issued a rule prohibiting financial institutions from forcing consumers into arbitration agreements like the one that bound Leticia Castellanos.45 The bureau’s rule did not sit well with Arkansas senator Tom Cotton, who said it “ignores the consumer benefits of arbitration and treats Arkansans like helpless children, incapable of making business decisions in their own best interests.”46 Unstated was that consumers rarely, if ever, had a choice to opt out of arbitration. Also unstated were the tens of thousands of dollars that payday lenders had donated to Senator Cotton himself.47 Executives at Blackstone, which owned the payday lender Lendmark, were particularly generous: more than a half dozen of its executives, including its president, Stephen Schwarzman, donated to Cotton and his campaign funds.48

Cotton was joined in opposition by the Trump administration’s Treasury Department and Office of the Comptroller of the Currency, the latter of which regulated national banks. The Treasury Department issued a fevered report saying that the prohibition on forced arbitration would raise costs for consumers.49 The comptroller, meanwhile, fretted that the rule could result in “potentially ruinous liability” for lenders.50 (The comptroller apparently failed to appreciate the argument that it would be “ruinous” to hold lenders fully responsible for their actions in court.) Armed with these regulators’ support, in 2017, allies of the finance industry introduced resolutions under the rarely used Congressional Review Act, which allowed Congress to rescind recently implemented regulations.51 The resolution passed both chambers and was signed by President Trump. Afterward, Senator Cotton released a statement calling the repeal “good news for the American consumer.”52 That election cycle, Cotton received $1.8 million from the finance industry.53

The effect of all of this was that the courts continued to operate just as companies like Mariner Finance would prefer. Mariner could force people like Leticia Castellanos to arbitrate their claims, while pursuing its own claims against borrowers in court. When it did, Mariner added a cruel twist: it would require borrowers to pay the cost of Mariner’s own attorneys. “That really got me,” one borrower who was obligated to pay Mariner over $500 for the company’s own lawyer told the Washington Post.54 The whole court system, it seemed, was built for companies like Mariner and not for people like Leticia Castellanos.
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Private equity’s foray into payday lending is just one instance of the industry’s expansion into areas where firms have profited, not by improving the businesses they buy but by suing their customers. This makes sense for private equity firms, whose short-term investments preclude the sorts of actions that would build long-term trust and engagement with customers. Take, for instance, Southeastern Emergency Physicians. Southeastern is a physician staffing company that makes money by assigning doctors to hospitals and other medical facilities. In 2017, Blackstone bought Southeastern and its parent company.55 Shortly thereafter, Southeastern’s litigation docket exploded. Between 2017 and 2019, Southeastern filed 4,800 lawsuits against patients for unpaid bills in the Memphis metropolitan area alone. In the first half of 2019, it sued more patients than three of the largest regional hospitals combined.

Southeastern’s explosion in litigation is directly correlated with Blackstone’s purchase of the company. The year before Blackstone bought it, Southeastern filed a comparatively modest 798 lawsuits in Shelby County.56 The year after, it filed more than double that. Meanwhile, former call center agents were instructed not to raise with patients the possibility of charity care, the common—and required57—practice of forgiving debts for those who cannot afford to pay. “A lot of times, a patient would call in and say, ‘Hey, can you give us a discount?’” a former TeamHealth employee told NPR. “But we had to say, ‘No, I can’t do that,’ because we weren’t allowed to say, ‘Well, did you apply for charity care at the hospital?’”58 (After its tactics were publicly reported, TeamHealth said that it would no longer sue patients.)59

It wasn’t just health care. The student loan collector Transworld Systems, for instance, supported tens of thousands of lawsuits against borrowers.60 After the private equity firm Platinum Equity bought the company in 2014, the CFPB received over 4,600 complaints about it.61 As alleged, Transworld sued people for debts that it couldn’t prove that they actually owed and pressured its employees into signing affidavits saying that they knew debts were legitimate, when in fact they had no such knowledge. In 2017, the CFPB fined the company $2.5 million for these illegal practices.62 But the bureau has yet to collect, as given the complicated ownership structures of student debt, Transworld now contests whether it actually agreed to a valid settlement.63 Years after the CFPB issued its fine, the litigation remains ongoing. Meanwhile, Transworld has continued to prosper and expand, buying numerous other debt collection companies.64

Private equity–owned businesses pursue similarly litigious strategies in other industries, such as single-family home rentals,65 nursing facilities,66 and mobile homes.67 These are not, as noted earlier, necessarily industries with wealthy customers or clients. In fact, some of them cater to the poorest people in America. Why, then, do private equity–owned companies focus on suing these customers? Because they are the ones least able to fight back. Defending against a collection action is a costly exercise, affirmatively suing these companies for wrongdoing even more so. Customers of these businesses do not have much money and are far less able to defend themselves than are wealthier clientele in other industries, who might be able to hire lawyers or at least devote the time to fighting unjust tactics.
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In the pursuit of their own customers, private equity firms have both created and benefited from changes in the law and the legal profession. First among these was the general reshaping of corporate law in favor of private equity. Big law firms like Kirkland & Ellis and Paul Weiss used to make their money primarily from litigation, while transactional work—the business of helping companies organize, issue stock, and buy and sell one another—formed a rump of the overall revenues of these forms. In time, these roles shifted, with the largest law firms making most of their money from transactional work: that is, helping businesses buy one another, go public, form investment funds, and so forth. And for some firms, that transactional work came ever more often from private equity.

Take Kirkland & Ellis. The firm had many of the leading lights of conservative litigation, including partners Bill Barr, Ken Starr, and Paul Clement. In 2010, however, a transactional lawyer—Jeff Hammes—took over as chairman of the firm’s global management executive committee.68 Within a decade, three-quarters of Kirkland’s business was transactional work, a big part of which came from private equity, as the firm serviced over 450 different firms.69 “[P]rivate equity has become a massive asset class,” one partner told the Financial Times, “with a demand for legal services that is diverse and deep.”70 Kirkland was smart “because we realised how damn good that business was.”71

Similar transformations occurred at other big law firms, many of which developed dedicated practice areas for private equity.72 Quinn Emanuel, for instance, claimed that it had over 250 lawyers working in its private equity litigation practice group.73 Sidley Austin, meanwhile, bragged about its “strong relationships with an extensive network of government lawyers and enforcement officials” who could provide “credibility” to private equity firms facing regulatory issues.74 Other firms similarly staffed up. The consequence of this was that private equity firms generally had access to some of the best-paid lawyers in the country for their highest-stakes matters.

As law firms changed, so did the law itself, in particular, laws insulating private equity firms from the legal consequences of their actions. Consider the case of Annie Salley, discussed earlier in the introduction. Salley was in her early seventies when she was admitted to the Heartland nursing home in Hanahan, South Carolina. Heartland was owned, through a series of shell companies, by HCR ManorCare and, in turn, by several funds controlled by the private equity firm Carlyle Group.75 As previously discussed, Carlyle bought ManorCare by loading the company up with debt and selling its property. The move left the company cash strapped, the natural consequence of which was to cut the quality of care.

This had disastrous consequences for Salley. With urinary tract infections, arthritis, and foot pain, Salley struggled to get herself to the bathroom.76 But as subsequently alleged by her estate, with inadequate staffing at the facility, Salley was forced to do so herself, the result of which was that one evening she fell and hit her head on a bathroom fixture. After the accident, nursing home staff reportedly failed to perform a head scan and did not refer her to a doctor, even though Salley exhibited confusion, “thrash[ed] around,” and vomited.

As her estate alleged, Salley was eventually ejected from the nursing home—her family was unable to afford the copay on her insurance—and was shortly thereafter taken to a local hospital, where doctors discovered severe bleeding in her brain.77 The blood was allegedly several weeks old (presumably from the fall in the nursing home) and had pushed her brain to one side of her head. Surgeons attempted to relieve the pressure by drilling into her head but were unsuccessful, and Salley died of subdural hematoma: that is, pooling of blood in the skull.

Salley’s estate eventually sued the nursing home, as well as its ultimate parent company, Carlyle. But Carlyle moved to dismiss the case against it and, in so doing, performed several legal sleights of hand. For one thing, Carlyle argued that it didn’t actually own ManorCare or its facilities. Rather, it claimed, it simply advised a series of funds that did. For another, Carlyle refused to participate in any discovery about its control over the facility in which Salley was injured. But it did produce affidavits from Carlyle and ManorCare executives asserting that the firm had no responsibility for the “policies or procedures” at Salley’s facility, nor did it have “responsibility or involvement” with its “day-to-day operations.”78 This allowed Carlyle to shape the facts of the case in its favor, without giving the lawyers for Salley’s estate the opportunity to respond.

Although this was brought as a “motion to dismiss,” in which Salley’s estate was entitled to all reasonable inferences in its favor, the court granted Carlyle’s motion. It held that the estate had not “alleged specific facts that support a claim that Carlyle actually did control the budget of Heartland.”79 Moreover, the court held, “it would be a far stretch for the court [to] infer this fact based solely on alleged ownership of a sixth-tier subsidiary.”80 Of course, it was hard for plaintiffs to allege specific facts because Carlyle moved to dismiss the case before discovery began. The nursing home was a sixth-tier subsidiary—a common tactic in the industry that obscures ultimate ownership and responsibility,81 of which the court was presumably unaware. Ultimately, Salley’s family was unable to collect any money from Carlyle for the death of their mother. The case was settled with ManorCare and its affiliates for an undisclosed sum and without an admission of wrongdoing.

Salley’s case showed how private equity firms managed to avoid legal liability for their actions. It was also a relatively simple case to dispose of—just a matter of crafting a motion to dismiss. In contrast, the case of Scott Brass showed how far and how long a private equity firm would go to insulate itself from the consequences of its actions. Scott Brass was not a person but a company, an industrial metal manufacturer based in Rhode Island.82 Sun Capital bought the business in 2007, and like so many of the firm’s other acquisitions, the company quickly fell into bankruptcy.83 In the wreckage, the employees’ pension fund tried to hold Sun Capital liable for its underfunded benefits.84 But Sun Capital refused and in 2010 sought a judgment in federal court that it was not responsible for these debts.

The subsequent litigation was tortuously long. After over two years of argument, the district court held that Sun Capital was not a “trade or business” as required under the relevant statute and therefore could not be held liable for the pension.85 A year later, the First Circuit reversed the decision.86 Four years after that, the district court found that Sun Capital’s various funds could be held liable for the debt.87 But Sun Capital again appealed, on the rather facile argument that investors were generally responsible for pension debts only when they owned 80 percent or more of a company and that, in fact, two separate Sun Capital funds owned Scott Brass: one with a 70 percent stake, the other 30 percent.

In 2019, the appellate court sided with Sun Capital and against the employees. On the merits, the decision was likely incorrect. Nevertheless, Sun Capital won an important victory. The process had taken nine years over what was, for Sun Capital, a pittance: $4.5 million.88 In fact, it’s plausible that Sun Capital actually spent more than that litigating the issue, but the case was a model for how private equity firms could avoid liability for underfunded pensions. And it demonstrated how far a firm would go to protect the principle that it should not be held responsible for the consequences of its actions.
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While private equity firms worked hard to insulate themselves from legal liability generally, two other, broader developments in the law helped the industry: the fall of class action lawsuits and the concomitant rise of forced arbitration.

With class actions, one or a handful of plaintiffs can bring suit on behalf of all similarly situated people: say, all the residents in a nursing home chain or all the purchasers of a defective product. These class actions are necessary when it would be unaffordable for each person to bring suit individually. By allowing plaintiffs’ lawyers to recover a contingency on the total amount awarded, class actions make it possible—and rational—to recover for these sorts of ordinary harms.

But class actions have been under sustained assault for over forty years. From the Reagan administration onward, conservative administrations appointed judges hostile to class action lawsuits.89 Meanwhile, with far more money than their opponents, the corporate defense bar had the resources to challenge nearly every facet of class action case law. This pincer move had its intended effect, as increasingly conservative judges, faced with the opportunity to do so, desiccated class actions. Among other things, judges required plaintiffs to prove ever more of their case ever earlier in litigation.90 They raised the standards for certifying classes. And they rejected proposed settlements between purported classes and defendants.

At the same time, courts increasingly blessed the use of forced arbitration agreements. As noted earlier, since the 1980s, the Supreme Court has repeatedly expressed a “federal policy favoring arbitration” and directed that these agreements be enforced as corporations had written them.91 As with class actions, an increasingly conservative judiciary blessed ever more lopsided arbitration agreements that favored companies over consumers and employees. In 2011, for instance, the Supreme Court held that federal law preempted any state statutes that would require agreements to allow plaintiffs to arbitrate in groups, like in ordinary class actions.92 In 2013, it held that arbitration agreements could be enforced even when they would make it economically impossible for plaintiffs to pursue their claims.93 And in 2018, the Court held that employees could be compelled into arbitration and waive their right to join class actions as a condition of employment.94

The result was an explosion in the use of arbitration agreements. In the 1990s, about 2 percent of companies used arbitration with their nonunion employees; by 2019, more than half did.95 In 2020, over two-thirds of popular brands surveyed by Consumer Reports, from GE and Kenmore to Sony, Bose, Microsoft, LG, Samsung, and Dell, used mandatory arbitration clauses to manage disputes with their own customers.96 And, as intended, almost no one used these agreements. Of the over 800 million consumer arbitration agreements in effect in 2018, only 6,000—less than 1 percent of 1 percent—actually resulted in arbitration.97 Even among the infinitesimally small number of cases brought, people rarely won. The Consumer Financial Protection Bureau found that when customers brought arbitration disputes over financial products, for instance, they succeeded barely more than a quarter of the time, and recovered just thirteen cents for every dollar in damages claimed.

Private equity firms benefited from both of these trends. As previously discussed, portfolio companies in the payday loan, nursing home,98 and single-family home rental99 industries all forced their customers to use arbitration agreements, to the enormous detriment of people like Leticia Castellanos. At the same time, they have successfully defeated class action lawsuits against themselves and their portfolio companies. To take just one example, in Kentucky, beneficiaries of the state’s pension fund filed a class action lawsuit against KKR and Blackstone, alleging that the firms breached their fiduciary duties by selling the pension fund financial products with onerous, hidden fees.100 It was a dangerous case for the private equity firms, as the plaintiffs alleged billions of dollars in damages. And so KKR and Blackstone filed an unusual “writ of prohibition” with the state appellate court, arguing that the plaintiffs had no standing to sue. The appeals court and, subsequently, the Kentucky Supreme Court agreed. Because the pension plan had not yet collapsed, the court held, the plaintiffs could not sue;101 their allegations were “too speculative and hypothetical” for the court to consider.102 This was a devastating loss for pensioners in Kentucky. But as Blackstone’s lawyers noted, its impact was larger, given the rise in lawsuits filed by beneficiaries of underfunded pensions across the country.103 The case showed how private equity firms both benefited from existing case law and worked to shape their own, neutering class actions as a tool for justice along the way.
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What can be done so that private equity firms do not enjoy such lopsided advantages in our justice system? To start with, plaintiff-side lawyers need to understand and explain how private equity firms are often intimately involved in the management of their portfolio companies. Most judges simply do not know what private equity firms are or how they work. Showing that firms like Carlyle and Sun Capital don’t just invest in but also shape the strategy of their portfolio companies may help plaintiffs to extend liability to private equity firms.

At the same time, we’re seeing a variety of new tactics emerge to protect consumers, even under increasingly hostile case law. One is mass arbitration. To make arbitration agreements seem fair, defendant companies often agreed to pay the costs of any case.104 Effectively foreclosed from pursuing class actions, a few enterprising law firms took these companies at their word and brought hundreds or thousands of individual arbitration claims, the costs of which companies had to bear. This gave plaintiffs, for the first time, some negotiating leverage with these businesses. Mass arbitrations have been brought against companies as diverse as Uber, Amazon, DoorDash, Intuit, Buffalo Wild Wings, and FanDuel, the latter two of which were owned or invested in by private equity firms.105 And when companies have tried to wriggle out of their agreements, courts have held them to their word. When DoorDash, for instance, tried to renege on paying thousands of arbitration fees, the presiding judge wrote that its employees were exercising “the remnant of procedural rights left to them.”106 DoorDash’s “hypocrisy” in refusing to pay, the judge wrote, “will not be blessed.”107

Faced with the first serious challenge to the architecture of arbitration, companies are regrouping to reduce what leverage consumers have gained. DoorDash, for instance, reconfigured its employee contract to significantly slow the pace at which cases are reviewed, to the detriment of plaintiffs. The defense-side law firm Gibson Dunn, meanwhile, has recommended that businesses no longer pay for the cost of arbitration and instead force plaintiffs to pay when arbitrators deem claims frivolous.108 Demonstrating enormous chutzpah, companies are trying to make these changes retroactively. And they are also creating “batching” mechanisms to force individual plaintiffs into class action–like procedures in arbitration.

Yet even if mass arbitrations lose their potency, plaintiffs are finding other ways to challenge private equity’s conduct. One nascent possibility is to pursue lawsuits for breach of fiduciary duty. The directors who sit on corporate boards typically have various duties of loyalty and care to the companies they oversee; in essence, they cannot be negligent or ransack a company for their own gain. But when private equity firms buy companies, they often install their own employees or allies on their boards. These directors may act in the interest of their private equity employers over the businesses they oversee, approving exorbitant management fees, for example, or agreeing to sell businesses for less than their worth. When they do so, board members may violate their fiduciary duties, and the people harmed by their actions—creditors, employees, even customers—may sue to stop them.

We’ve seen a handful of cases like this succeed. In 2013, for example, the private equity firm Sycamore Partners bought the Jones Group, a manufacturer of several then popular shoe lines, including Nine West, Anne Klein, and Gloria Vanderbilt.109 The Jones Group’s board approved its sale to Sycamore, even though the deal resulted in debt levels for the company higher than what its own investment bankers said it could sustain. After the merger, Sycamore’s executives decided to sell some of the company’s most promising businesses to their own affiliates. They did so at a price well below the businesses’ market values and well below what the Jones Group had paid for them just a few years before.110

The move helped to destroy the company, which filed for bankruptcy in 2018.

Ultimately, a consortium of the old Jones Group’s creditors sued the company’s former board of directors and others, alleging, among other things, a breach of fiduciary duty. Judge Jed Rakoff, a sort of liberal lion of the Southern District of New York, pointedly refused to dismiss their claims. Judge Rakoff found that the directors had failed to conduct a reasonable investigation into whether the sale to Sycamore would render the company insolvent.111 It was a technical, narrow ruling, but it showed how people might sue board members of other companies who approved similarly disastrous sales to private equity firms. This was a lightning bolt within the industry. Law firms sent out hurried client alerts. And the finance commentator William Cohan wrote in his article for the New York Times, “The Private Equity Party Might Be Ending,” that, given the chance that officers and directors could now be held liable for private equity firms’ most brazen actions, “[t]he days of just selling a company to the highest bidder regardless of the consequences—might just be over.”112 The defendants, perhaps realizing what the case had revealed, quickly settled the matter.113

The suit showed what was possible: private equity–appointed board members could finally perhaps be held legally liable for decimating companies. Of course, there are challenges to bringing these sorts of suits. Corporate directors are generally insulated from liability by the “business judgment rule,” which typically protects executives’ decisions made in good faith.114 And executives have learned, in advance of major sales, to get materials from their financial advisers assuring them of the reasonableness of their actions.115 But private equity firms are getting increasingly bold, and their acquisitions increasingly financially unreasonable: as far back as 2014, 40 percent of private equity deals used debt in excess of what the Federal Reserve considered financially sustainable; that number has likely increased considerably.116 These sorts of decisions can ruin companies and careers, but potentially they can be challenged under the law.
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The American justice system today is tremendously solicitous and supportive of private equity. Firms have built whole businesses not on raising the quality or reducing the costs of their products but on simply suing their customers. They’ve spent enormous sums to insulate themselves from the legal consequences of their actions, and they’ve both benefited from and shaped the law on class actions and arbitrations to their own benefit.

But we can do something about this. Plaintiffs’ lawyers can educate judges on just how private equity firms work. Mass arbitrations can be a tool for fighting inequity. So too may be suits for breaches of fiduciary duty. There are creative ways in which private equity firms may be held responsible for their actions. All we need are the lawyers to act.
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Chapter nine

Privatizing the Public Sector

Private Equity in Local Government

In 2014, Middletown, Pennsylvania, was in trouble. The small borough was tens of millions of dollars in debt to service its water and sewer system and employee benefit program.1 In addition, its pension obligations to retired police were rising.2 Middletown was unlikely to grow its way out of the problem, as its population had been declining for decades.3 Moreover, the per capita income ran thousands of dollars below the national average,4 and in a borough of nine thousand people, less than one-fifth of residents had bachelor’s degrees and nearly one in six people lived in poverty.5

In 2014, the city’s leaders hit upon an idea, one that had been pursued with apparent success by other cash-precarious towns: lease the water system. For an upfront payment and some annual revenue, Middletown would let a company manage its water utilities and collect fees from its citizens. The company the town chose was Middletown Water Joint Venture LLC, led by the private equity firm KKR. It was a “good decision” for the “long term,” according to city council member Ben Kapenstein.6 “I think the citizens got a good deal,” he said.7

It did, indeed, seem like a good deal for Middletown. KKR was offering to make essential investments in the city’s water system, federal funds for which had dried up long ago. And even though KKR would be paying for those investments, Middletown would continue to own the infrastructure: the project was merely a lease to the joint venture. KKR promised, in general, not to raise rates for four years, after which it would be allowed to do so only at a certain percentage above inflation.8 And most importantly, Middletown was getting money—tens of millions of dollars upfront and hundreds of thousands of dollars every year9—to deal with the city’s debt and pension liabilities.10

But if the deal seemed too good to be true, it was, of course. The joint venture was not initially allowed to raise rates—in general. But in fact, it could do so if demand fell below a threshold, one that was pegged to the city’s water consumption in a year of particularly high demand.11 When, unsurprisingly, residents’ water use fell below that peak, the operating company assessed a 11.5 percent rate increase.12

In a place like Middletown, where incomes were not high, these increases were not affordable. On Facebook, Jackquline Foster wrote that “Middletown is just becoming to[o] expensive,” and that she was “barely surviving now being a single mom of 3.”13 Sheila Hinkson commented, “guess I cut the cable off and forget the Internet[,] not to mention doctor co-pays etc.… Maybe even have to take a bath every other day? When does it stop?”14 Tom Buck complained—accurately, as it turned out—that “we can post and bitch all we want on Facebook but that won’t change a damn thing.”15

It became increasingly clear that the operating company and KKR had simply out-negotiated the small city of Middletown. One of the members of the lease exploratory committee—a city council member—was just four years out of college.16 In subsequent litigation, the city said that the companies foisted the loophole that allowed the rate increases in the final days of negotiation, a tactic that the city perhaps did not understand at the time, and certainly did not address.17 Ultimately, recognizing its own error, Middleton sued to get out of the contract but without success. The city’s primary argument—that KKR and its operating partner could not have actually intended these enormous rate increases—was weak, and the defendants were represented by Allen and Overy, one of the largest law firms in the world.18 The judge dismissed the city’s case,19 and the lawsuit proved to be another instance in which the city was simply no match, strategically, for KKR.

KKR and its operating partner, eventually named Suez, were great at negotiating the deal but bad at running the system. In 2018, Suez alerted residents that one of its disinfection systems had failed and urged them to “BOIL YOUR WATER BEFORE USING.”20 The company’s advisory assured residents that they should not be concerned, even if “the water is yellow,” though they directed residents to disinfect their water even for tasks as small as brushing one’s teeth. Yet Suez declined to provide bottled water to residents. Meanwhile, KKR sold its 90 percent stake in the project to another private equity firm, tripling its money in under four years.21 The town, it appeared, had been played.

The situation was even worse in Bayonne, New Jersey, which had taken a similar deal with KKR and its operating partner a few years before. In announcing the agreement, the parties made big promises. A law firm hired by the water authority estimated that the city could save over $35 million over forty years.22 The CEO of the operating company extolled “KKR’s long-term vision,” which, he said, “brings credibility to address America’s water challenges.”23 The Clinton Global Initiative even featured the partnership as an innovative new business model in its annual meeting.24

In announcing the deal, Bayonne officials promised a four-year rate freeze, but unsurprisingly, that never happened. Because the city had guaranteed revenue to KKR and its operating partner and because people were using less water than expected, rates increased substantially almost every year.25 Moreover, Bayonne agreed to pay for any major infrastructure repairs itself and, if it needed any money to do so, to borrow specifically from KKR.26 In other words, the deal was almost comically lopsided. Yet despite the talk of KKR’s “long-term vision,” within a few years, the firm sold its stake to another private equity firm, in the same deal in which it offloaded its investment in Middletown, for $110 million.27 It nearly tripled its money on the Bayonne project.28

In the aftermath of the deal, citizens of Bayonne tried to find ways to escape their forty-year contract, or at least live under it. “I’ve become the water nazi,” one resident told the Hudson Reporter, “telling my family: ‘You’ve got two minutes in the shower.’” “I buy flowers that require little water because I don’t want to use my water,” she added.29 A third resident complained that she had been charged $900 for a single three-month period. “There is no water being used other than our faucets and our toilets and our shower,” she told the Jersey Journal. “I don’t know how to handle this.”30 Liens against properties for unpaid water bills rose dramatically.31

But there was little that residents, or Bayonne, could do. After hiring a law firm to review its contract, the city found that the only way it could escape its forty-year agreement would be to buy the parties out, for hundreds of millions of dollars. This was an unaffordable proposition. And so, while KKR left the deal after just a few years, having made tens of millions of dollars, Bayonne was saddled for decades with an agreement that its residents simply could not afford. Bayonne, like Middletown, had been played.
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The disasters in Middletown and Bayonne are part of a much larger story about how the basic facets of government are increasingly being privatized, with the aid of private equity firms. For a variety of reasons, since the 1970s, the government has invested ever less, as a percentage of our economy, in infrastructure.32 At the same time, states and localities, which bear primary responsibility for education and emergency services, faced a pincer move of declining federal aid and laws that limit their ability to raise taxes.33 As a result, many infrastructure projects were never funded, and governments have struggled to find ever more creative ways to continue their basic functioning.

Private equity firms stepped in to fill this gap. Often through dedicated infrastructure funds, firms invested in the projects to keep America running: Carlyle bought into electric vehicle charging stations.34 KKR bought oil and gas distributors.35 Riverstone Holdings bought power plants.36 And Blackstone invested in cell phone towers.37 With a “huge funding gap” in infrastructure, one Carlyle executive observed, there was an opportunity for private equity firms to fund essential assets for “providing drinking water, power, roads, and airports.”38 An executive at KKR said, “We are slowly starting to see more cities looking at these partnerships given all the fiscal pressures they’re facing.”39

Beyond traditional infrastructure, private equity firms bought businesses that offered services once provided primarily by the government, including ambulance companies and firefighting departments, 911 dispatch services, and technical colleges. In all these industries, the basic business model of private equity, which demanded short-term results while insulating firms from the consequences of their actions, yielded all the predictable disasters. But these disasters had particular poignancy because the people betrayed, overcharged, and underserved were simply using the services they had the right to expect from their government. In other words, they had no other choice.
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To begin, private equity firms bought—and hobbled—one of the leading providers of 911 dispatch services. In 2006, the private equity firms Thomas H. Lee Partners and the Quadrangle Group bought the West Corporation, an operator of customer call centers.40 Among other things, West nominally provided routing services for 911 dispatch, ensuring that local calls went to the right departments. The problem was that, under its new ownership, the company repeatedly failed in this basic task, leading to widespread failures and thousands of calls that never reached emergency dispatchers.

In 2014, for instance, West suffered a six-hour outage that affected eleven million people, or 3 percent of the entire country.41 Over six thousand calls never reached a dispatcher, and for a time, virtually the entire state of Washington was without a working 911 system. The FCC fined West $1.4 million, which agreed to implement a compliance program.42 In August 2018, a “human error” made by a West employee resulted in nearly 700 calls in Minnesota not connecting.43 West agreed to pay the FCC a fine and, again, implement a compliance plan.44 In December of the same year, West failed once more, with a thirty-seven-hour outage that resulted in nearly 900 calls not being routed.45 And then again in 2020, West, now named Intrado, had an outage in fourteen states for over an hour, in which 135 calls failed to reach their dispatchers.46 It agreed to pay $1.75 million and, yet again, implement a compliance program.47

Were the company’s cascading failures the fault of its private equity owners? Plausibly, yes. Under their ownership, the company experienced dramatic layoffs. In 2006, when it was first bought, West had 29,000 employees.48 By 2016, its last year as a public company, it had fewer than 11,000.49 Additionally, according to Reuters, the company “grappled with a debt pile of more than $3 billion,”50 which by necessity made it harder for the business to invest in its own operations. Meanwhile, as reported by Fitch Ratings, the company identified $125 million in “cost savings,” which is to say, budget cuts.51 The consequence of these three things—large layoffs, borrowing, and budget cuts, all hallmarks of private equity ownership—was that the company had fewer people and less money to invest in the actual operations of the business. Inevitably “human error” and the failure of a basic social service became all the more likely.
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The 911 dispatch was just one small part of private equity’s expansion into emergency services; the far larger part was its acquisition of ambulance companies. It may be surprising to learn that ambulances were once free, overwhelmingly provided by the government—especially for younger people who have only known the prohibitive costs of calling an ambulance. In fact, in 1988, a national survey of cities found that not one had privatized its ambulance services.52 But in the 1990s, amid municipal budget cuts and a growing distrust in government, that began to change. By 1997, 16 percent of cities had privatized their ambulance services.53 By 2012, nearly 40 percent had.54 If localities were looking to sell their ambulance operations, private equity firms were looking to buy them, as people who called emergency services were willing to pay perhaps enormous sums to save their own lives. So, over the course of fifteen years, Patriarch Partners, Warburg Pincus, Clayton, Dubilier & Rice, and KKR, among other firms, all bought ground ambulance companies.55 KKR and American Securities also bought the largest air ambulance companies—those that delivered patients by helicopter and plane—which, together with one other firm, controlled two-thirds of the industry.56

The results were upsetting and unsurprising. As reported by the New York Times, within three years, a quarter of the twelve ambulance companies recently bought by private equity firms went bankrupt. By comparison, none of more than one thousand other, nonprivate equity–owned companies that the paper tracked failed over the same period of time. When one private equity–owned ambulance company, TransCare, went bankrupt, fully 30 percent of its ambulances were not operating. Some vehicles had brakes that didn’t work, while others took upward of four hours to get started. “You really had to become a MacGyver in the field,” one former employee told the Times.57 Response times at another ambulance company, Rural/Metro, slowed after it was bought by the private equity firm Warburg Pincus, and during some crises, the company simply had no ambulances to dispatch.

While quality suffered, private equity firms kept companies focused on their priority: profits. Rural/Metro, for instance, pushed its employees to get patients to sign documents, even in times of dire need, so that the company could bill them. “Almost always, if the patient is alert, they will be able to sign” release documents, a poster hung in Rural/Metro ambulances and fire stations explained.58

While private equity firms cannot bear the full blame for rising costs, over the past five years—a time when the industry continued to invest in ambulances59—costs for consumers rose 23 percent, such that, before insurance is paid, a single ride now costs, on average, nearly $1,300.60 At the same time, nearly half of all rides now result in surprise medical bills for privately insured patients, a tactic particularly favored by private equity firms.61 Among air ambulances, a single ride in a private equity–owned plane or helicopter now costs, on average, $48,000, nearly $20,000 more than with a nonprivate equity–owned company.62 Private equity firms cannot fully explain the rising costs for ambulances, but the costs they impose have become so ingrained in our social consciousness that the industry, in essence, helped to transform an essential service into a luxury, and an unaffordable one at that.

Beyond ambulances, at least two private equity firms are bringing these same innovations to fire departments, which similarly command a captive—and potentially lucrative—consumer base. In 2011, Warburg Pincus bought Rural/Metro, which KKR in turn bought in 2018. Rural/Metro contracted with cities to provide fire services and solicited individuals for subscriptions in smaller communities, often in the arid Southwest.

The company also put out fires for nonsubscribers but at an enormous cost. To take just one example, in 2013, Justine and Kasia Purcell’s mobile home in Maricopa County, Arizona, burned down.63 The couple was away from home at the time, preparing for the birth of a child, and arrived only to see firefighters put out the remnants of their house, which was totally destroyed. Some of those firefighters were from Rural/Metro, and though they were unable to save the Purcells’ home, the company billed them for nearly $20,000. Later, a spokesperson for Rural/Metro told HuffPost that the Purcells “knew they had an obligation/option to pay our annual subscription” and had “elected to… roll the dice that they would not have a fire—they lost.”64 Such stories are not isolated. Reporters for the New York Times spoke with more than a dozen people who had been sued by Rural/Metro for putting out fires. One couple, the Addies, who similarly lost their mobile home to a fire, were sued for about $7,000. To save money to pay off the debt, Mr. Addie said, “We just eat two meals a day instead of three.”65 (In contrast, Henry Kravis, the cofounder of Rural/Metro’s private equity owner, KKR, is worth just shy of $10 billion.66)

The stories above—on water utilities, ambulances, and fire departments—tell some simple truths about the effect of the private equity business model. In each industry, firms found cities and states that, starved of revenue, were willing to give up their responsibilities for fiscal reprieve. And in each, firms found a captive audience—citizens and residents—that had little choice but to pay the prices charged. The money these people paid did not go to local governments to help in the basic project of caring for one another. Instead, it went to firms that were motivated not by the public good but by private desires. People can demand these services back and force governments to reclaim the responsibilities they lost. But the cost, in money, time, and political effort, will be enormous.
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Finally, private equity firms are turning to higher education, the result, once again, of government underinvestment. Historically, the task of funding public colleges fell primarily to the states.67 But over the last two decades, and in particular after the Great Recession, local investment in higher education fell dramatically, while federal investment failed to fully make up the difference.68 State schools faced significant budget shortfalls and, in response, most raised tuition.69 Community colleges were particularly hard hit and, for the first time, turned to tuition as a major source of revenue, which increased substantially.70 This meant that community and public colleges were no longer seen as an obviously affordable path to higher education. This also meant that they had fewer resources to make the kinds of changes, such as night classes and flexible start dates, to meet students’ changing needs. Enter for-profit colleges, who were able to turn their enormous marketing teams to steer students to their programs who, in another era, might have gone to public institutions of higher education. Underfunded community colleges were slow to adapt to the lives and needs of their students, while for-profit enrollment officers (i.e., salespeople) were there to help people navigate the system in a way that publicly funded schools didn’t.

Such for-profit colleges were ideal acquisition targets for private equity firms: they had lots of cash flow, a consumer base that, once enrolled, would struggle to leave, and enormous revenue from the government in the form of student loans and grants. So when enrollment in for-profits rose dramatically in the 2000s (particularly after the Great Recession), private equity firms began an aggressive push into the industry. Warburg Pincus helped to create Ashford University. KKR and its allies bought Laureate Education. Landmark Partners, with others, bought the Education Corporation of America. And Apollo Global Management bought the University of Phoenix. In all, the Private Equity Stakeholder Project identified over fifty acquisitions of for-profit colleges.71

The industry that private equity entered had a miserable reputation and deservedly so. For every dollar of tuition they received, for-profits spent just 29 cents on instruction, compared to 84 cents at private colleges, and $1.42 at public universities.72 Students who attended for-profit bachelor’s programs left, on average, with $14,000 more debt than their peers in nonprofit colleges.73 And while for-profits enrolled just 8 percent of students, they accounted for 30 percent of student loan defaults.74 Most importantly, students who attended could expect to earn well below what their peers at public schools made, and at least one study found that graduates of for-profit colleges were no more likely to be hired than candidates who attended no college at all.75

But if it were possible, the outcomes at private equity–owned schools were even worse than at ordinary for-profits. Research found that students at these schools paid higher tuition and left with more debt.76 They were less likely to graduate, less likely to pay off their loans, and less likely to earn as much as their peers at ordinary for-profits. Private equity firms invested less in faculty and more—much more—in sales even than did other for-profits. As a result, they siphoned students away from nearby community colleges. And all the while, they were more likely to be investigated by the government, mostly for recruiting violations, such as misrepresenting student loan terms, graduation rates, and employment outcomes.

The case of Ashford University is instructive. Ashford began as the Franciscan University of the Prairies,77 a small college run by nuns78 whose campus in Clinton, Iowa, sat just off the Mississippi River. In 2005, the private equity firm Warburg Pincus—now run by President Obama’s former treasury secretary, Tim Geithner—funded a handful of executives from the University of Phoenix79 to buy the school, sever its affiliation with the Catholic Church, and repurpose it as a for-profit college, which they renamed Ashford University.80 By doing so, the executives inherited the college’s accreditation, which gave it access to federal financial aid.

With accreditation, Ashford’s new leaders were able to explode enrollment. When they bought the college in 2005, it had just 332 students.81 Six years later, it had over 83,000, almost all of them enrolled in the school’s online program. In just a few years, Ashford became the second-largest degree-granting college in the country, and its revenue grew from $7.9 million in 2005 to $968 million in 2012.

But Ashford, it turned out, was allegedly little more than a scheme to extract money from its students. At a time when the school had over seventy thousand enrollees, its online degree program allegedly had just seven full-time faculty.82 A study led by Senator Tom Harkin found that in 2011, the school had over 1,700 recruiters, but one—just one—employee devoted to helping its graduates find jobs.

Unsurprisingly, students had terrible outcomes. One former student complained, “I’ve gotten my resume updated numerous times, I’ve applied to well over 100 jobs, and years later I still don’t have a job in my field.”83 Another said, after failing to find a job, “I have given up hope and I feel like I wasted 4 years and all that money for a useless paper that hangs on my wall.”84 According to the California attorney general, an alumni survey conducted by Ashford itself found that over half of its respondents were either unemployed or working in a field unrelated to their degree.85 Separate studies reportedly found that barely a quarter of students enrolled in bachelor’s degree programs graduated within six years, while just 10 percent of students enrolled in associate’s degree programs graduated within three.86 As alleged in the same lawsuit, three years after leaving, less than a quarter of students had paid any money toward the principal balance of their loans.87

An education at Ashford was almost worthless; it was also overpriced. The four-year cost of an online bachelor’s degree, including tuition, fees, books, and supplies, was over $60,000.88 By comparison, the average cost of attending a local public four-year college in person, including room and board, was less than half that amount.89

And yet, Ashford enrolled tens of thousands of students through an extraordinarily aggressive, highly successful, and potentially illegal sales campaign. As the California attorney general subsequently alleged, Ashford’s salespeople, misleadingly called enrollment advisers, university advisers, or admissions counselors,90 told prospective students that federal financial aid would cover the entire cost of their attendance and, in fact, that surplus aid could be spent on cars and vacations. They said that the credits earned from other schools would transfer to Ashford. And they promised that entirely unrelated programs would help students achieve their ambitions: one recruiter, for instance, allegedly told a student that a program in acupuncture, reiki, and traditional Chinese medicine would help him to become a biochemist. “They lied about the costs.… The tuition and fees were outrageous.… So many lies,” said one student.91 Another student added, “I didn’t realize how disregarded this degree [from Ashford] would be until I couldn’t find a job.”92

Recruiters also trapped students into enrolling. One of their alleged tactics was to promise that federal financial aid would cover the cost of attendance but that any award letters could be sent only after students enrolled.93 Students would receive their letters months after classes started, discovering then that they might in fact owe thousands of dollars themselves. At that point, the students could withdraw or continue, but they would be obligated to pay Ashford either way. This left students trapped. By the time of the California lawsuit in 2017, students owed billions of dollars to the government in loans and hundreds of millions to Ashford itself.94

The salespeople were themselves under tremendous pressure. Managers allegedly forced people to stand at their desks when they missed sales targets and prodded them to make bets on one another’s performances.95 One manager had a “Guess Who” game where she showed her team’s metrics and asked people to guess who had gotten each. Another saved the key cards of fired admissions staff on a key ring, which she would rattle in front of salespeople to remind them of what would happen if they failed to meet their targets. Because of these tactics, one director of admissions—that is, one of the salespeople—at Ashford said, “you stop thinking of these students as people, you start putting numbers on people.… Your entire day was consumed with a number so that you wouldn’t get in trouble.”96 Ultimately, California succeeded in its lawsuit against Ashford, which the court ordered must pay $22 million for defrauding students.97

In short, Ashford preyed upon students’ dreams: the dreams of an affordable, accessible education that, due to declining government investment, was ever harder to obtain. Ashford was in part able to accomplish this—to create the patina of legitimacy—because of its real estate. Recruiters were able to say that the school had a beautiful campus and a tradition dating back to 1918, and that students were simply enrolling in an online program from a reputable university, one in which the instruction would be just as good as that delivered to the school’s in-person students.98 But there were vanishingly few such students. In fact, the school shut the physical location entirely in 2015.99

Various government agencies investigated Ashford, but none succeeded in closing it. First, Senator Harkin’s investigation into the for-profit college industry generally and Ashford specifically found that spending on instruction there fell from $5,000 to $700 per student after Warburg Pincus’s allies bought the college.100 Meanwhile, more than twice as much money went to profits and nearly four times as much went to recruiting as went to actual teaching. Senator Harkin also revealed that Andrew Clark, the chief executive of Ashford’s parent company, made $20.5 million in a single year, more than twenty times that of his counterpart at Harvard.101 “I think this is a scam,” Senator Harkin said, “an absolute scam.”102 Second, in 2016, the Consumer Financial Protection Bureau fined Ashford’s parent company tens of millions of dollars for offering private loans to its students, which the company’s salespeople said students could pay off for as little as $25 per month.103 This was false, and the bureau required Ashford to give millions back to the students it misled. Third, in 2018, the Iowa attorney general settled with the college for, among other things, charging students in the middle of courses a surprise “technology fee” of $900 to $1,200. Ashford agreed to return over $7 million back to students.104 Finally, there were other investigations by the Massachusetts, North Carolina, and New York attorneys general, as well as the US Department of Justice, the Department of Education, and the Securities and Exchange Commission.105 But none of these investigations succeeded in closing Ashford, which was ultimately sold to the University of Arizona.106

The private equity firm Warburg Pincus was central to the school’s whole project. In its prospectus to launch as a public company, Ashford’s parent gloated that the private equity firm had started the business, alongside the college’s management team.107 After the company went public in 2009, Warburg retained two-thirds of the company’s common stock108 and held two seats on the company’s seven-person board, while a third was held by a former employee of Warburg’s.109 As the attention on Ashford turned sour, Warburg appeared to—but did not in fact—cut ties with the school. In particular, after Senator Harkin’s deeply embarrassing hearing on the company, Warburg filed papers to sell its stake in the business110 (at the time it owned 65 percent of the company111). But it didn’t actually divest, at least not meaningfully, because six years later, it remained the company’s largest shareholder. Finally, in 2017, thirteen years after its initial investment, Warburg sold its stake in the company112—and only then after another scandal over whether the school could accept money from the Department of Veterans Affairs.113 Now, while Warburg Pincus prominently discusses many of its investments on its website, there is literally no reference to Ashford University on it.

But this makes sense. Ashford made hundreds of millions of dollars in profits.114 Though the terms of Warburg’s investment are not public, a portion of this money likely went to the private equity firm as the company’s earliest investor and biggest shareholder. Why would it need to advertise this fact? Warburg got everything it needed.
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The story of Ashford University illustrates what could happen when private equity got in the business of higher education. But there were so many other schools owned by private equity firms and so many other problems. For instance, graduates at the Austin campus of Southern Careers, owned by Endeavour Capital, earned nearly $5,000 less than the average Austin resident with only a high school diploma.115 Three years after leaving school, less than a fifth of students there had paid back any of their federal student loans. More generally, students at private equity–owned for-profits were less likely to graduate and held more debt than students even at other for-profits.116

Moreover, not just Ashford, but other private equity–owned schools engaged in deception. For example, Education Management Corporation, owned at various times by Goldman Sachs’s private equity arm, Providence Equity Partners, and Leeds Equity Partners, agreed to pay nearly $100 million to settle claims that it engaged in an illegal student recruiting scheme.117 Education Affiliates, meanwhile, owned by JLL partners, agreed to pay $13 million to settle claims that it violated the False Claims Act and submitted false student loan applications to the Department of Education.118

Some private equity–owned schools even exceeded Ashford in certain ways, by, for instance, abandoning their students midway through the school year. Vatterott College, for example, owned by TA Associates, shut down on a day’s notice.119 Education Corporation of America, supported by Willis Stein & Partners, shut down with similarly little advance warning. This dizzying abandonment, perhaps more than anything, showed that these schools were interested in taking from, rather than educating, the students who enrolled with them.

These disastrous outcomes were so common because the problems of for-profit colleges and the problems of private equity compounded upon one another. If for-profit colleges were, by definition, concerned primarily with making money, private equity firms exacerbated that perspective by loading companies up with debt, extracting fees, and demanding returns in just a few short years. If for-profits insufficiently considered the needs of students, private equity firms made the problem worse, knowing that they were unlikely to be held legally liable for the consequences of their own actions.

But private equity wasn’t alone. Allies in the federal government didn’t just allow for-profit colleges to flourish: they overwhelmingly subsidized them. For example, between 2006 and 2016, Ashford got between 80 and 87 percent of its money from the federal government, primarily through federal student loans and grants.120 This was not unusual: on average, over 80 percent of revenue from private equity–owned for-profits came from the government.121 In fact, the industry’s reliance on these loans and grants was so intense that the Department of Education had a rule that no more than 90 percent of colleges’ revenue could come from it. (For-profits circumvented the rule nevertheless: Southern Careers Institute, owned by Endeavour Capital, actually got 98 percent of its revenue from the government.)

The government tried to constrain some of the industry’s worst instincts but with limited success. In 2014, the Obama administration issued the “gainful employment” rule. Under it, colleges whose students generally had debt payments more than 12 percent of their incomes could lose their access to federal financial aid.122 Though the rule took years to implement, it had an effect: colleges shut down some of their worst-performing programs and instituted tuition freezes.123 Several private equity–owned for-profits failed under the rule, including programs at the University of Phoenix (owned by Apollo Global Management),124 the Fortis Institute (owned by JLL Partners), and Brightwood College (owned by Landmark Partners and Vision Capital).125 Apollo said that it would close programs likely to fail under the rule,126 Fortis eventually shut down some campuses,127 and Brightwood College eventually closed entirely.128

Implementing the rule was a tortuous process, however. The drafters took eight years to research the issue and considered 190,000 public comments.129 Along the way, they faced $16 million worth of industry lobbying, spent particularly to hire Democrats close to the White House.130 And after the rule was implemented, Congress and the courts were aggressively pushed to stall or stop it. For instance, House Education Committee chairman John Kline, who subsequently received over $100,000 from the for-profit industry, held a hearing called “The Gainful Employment Regulation: Limiting Job Growth and Student Choice” and claimed that the regulation would hamper the creation of career training programs and stifle job growth.131 Meanwhile, after winning an injunction against an earlier version of the rule in 2012,132 for-profit trade associations brought lawsuits in New York and Washington, DC. Both suits ultimately failed,133 but it took years for the courts to resolve the matter.

Although the rule survived these legal changes, once Donald Trump was elected president, his administration acted quickly to undo it. In particular, President Trump’s secretary of education, Betsy DeVos, was an advocate for for-profits and delayed the rule, suspended it, and proposed rewriting it, before ultimately rescinding it in 2019.134 Along the way, her department acknowledged that doing so would cost the government $6.2 billion over ten years.135 The Biden administration ultimately vowed to revive some version of the rule but chafed at simply returning to the old one, which it said was now technically outdated, and actually went to court to prevent it from being implemented.136 All of which is to say that, nearly a decade after the rule was first promulgated, for-profit colleges and their private equity owners are not bound by any gainful employment regulation.

Under Secretary DeVos—a longtime advocate for the for-profit industry who herself invested in private equity137—the government found other ways to support the for-profit industry. DeVos disbanded the team that was investigating fraud at for-profit colleges.138 She restored recognition for the accrediting body that oversaw several collapsed for-profits, and she hired several for-profit allies to work in her administration, including a former executive at Warburg Pincus’s Ashford University, Robert Eitel, who worked at the Department of Education for a time without even leaving his old job.139 With Eitel at the department, DeVos worked to dismantle another Obama-era regulation on for-profits, the “borrower defense” rule, which allowed students to discharge their debts when colleges lied about their job placement rates or otherwise broke state consumer protection laws.140 Under the Obama rule, students received, on average, $11,154 in relief.141 Under DeVos’s replacement rule, they received $523.142 The Biden administration announced plans to review DeVos’s rule, but like so many other federal regulations, doing so could take months or years.

In short, the government subsidized the for-profit college industry but did little to constrain its predation. It was an industry that preyed upon people’s dreams. But it was an industry that existed in large part because the government at the local and state level was unable to help people realize those dreams themselves. States’ relative decline in higher education funding and the inability to compete with for-profit marketing meant that students moved from public universities and community colleges to for-profits. And throughout, private equity firms were ready to fund the entire endeavor, making an already predatory industry worse.
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In the stories above—in infrastructure, emergency services, and higher education—private equity is both a symptom and a cause of the problem. Though the basic logic of private equity made life worse for people who depended on running water, reliable ambulances, and affordable education, private equity only entered these businesses because governments chose to reduce their commitment to residents. For those who have pushed the philosophy that private industry in general—and private equity in particular—can always provide better and cheaper services than the government, these stories are a painful rebuttal. And for those of us who have lived with the consequences of that ideology, they show that we can demand that our governments do better. As explained later in Chapter 12, we can sue to stop private equity’s predation in these industries. We can return the basic responsibilities of infrastructure and emergency services to our local governments. And we can demand that these services be affordable. That our governments once took on these responsibilities as a matter of course shows that, in fact, they can do so again.
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Chapter ten

The Industry’s Strongest Advocates

Private Equity in Congress

Private equity is a force in Congress. Since 1990, the industry has given over $896 million to congressional candidates and members.1 This distribution of money has been bipartisan, with Republicans getting more—but just slightly more—than Democrats.2 But this money tells only part of the story of the industry’s influence. As noted earlier, private equity firms are populated with people who once held the most powerful positions in government. In addition to cabinet secretaries, generals, and two Speakers of the House (Paul Ryan and Newt Gingrich), any number of former congresspeople and senators now lobby on behalf of the industry3 and several serve as their advisers or board members.4 Perhaps even more importantly, the industry offers a home not just for former leaders in government but for their staff too. The lobbying disclosure forms for the largest firms are filled with the names of former government employees: former chiefs of staff and counsels, former legislative directors, and former special assistants.5 This means that when someone in government is lobbied by a private equity firm, the person doing the lobbying may be a friend or a former boss. It also means that those currently in government know that, quite likely, they have a home to go to when their time in public service comes to an end.

As a result, private equity has become one of Congress’s most important constituents. Through its money and connections, the industry has worked its unpopular will on Congress to enact surprise medical billing. It protected its preferred tax benefit, the carried interest loophole, despite its astounding unfairness and a fifteen-year campaign to end it. It extracted money from Congress during the pandemic. And it evaded oversight when firms, however inadvertently, damaged our national security. Quite simply, Congress works for few constituencies harder than it works for private equity.

All of the issues just mentioned are concerning, but it is the first—surprise medical billing—that tends to touch Americans most directly. For instance, Drew Calver was forty-four years old when he had his heart attack.6 Perhaps even more than most cardiac episodes, it was unexpected: Calver was a healthy high school teacher and swim coach and had competed in an Ironman Triathlon just a few months before. As he collapsed onto his bedroom floor, Calver called out to his young daughter and used the voice recognition feature on his phone to send a text message to his wife, who was at the grocery store at the time. Ultimately, a neighbor got to Calver and took him to a nearby hospital. Doctors implanted stents in his clogged artery the next day.

As reported by Kaiser Health News and NPR, Calver recovered, but at a terrible financial cost. The hospital charged him $164,941, of which he was personally responsible for over $100,000,7 despite the fact that Calver had insurance and that he even had the wherewithal to ask from his hospital bed whether it could cover the cost of his care (he was assured it would). But while his insurance company nominally agreed to pay for his operation, it and the hospital failed to settle on a price. The hospital, managed in part by the private equity–funded HCA Healthcare, billed Calver for the extraordinary remainder. “I can’t pay this bill on my teacher salary,” Calver said, “and I don’t want this to go to a debt collector.”8

After Calver’s story was reported, the hospital that treated him dramatically lowered the amount it demanded.9 But he was lucky; few people in America can expect national coverage for their own billing crises. Unfortunately, Calver’s crisis is achingly typical. In a country where two-thirds of bankruptcies are the result, in part, of medical emergencies,10 almost two in five Americans are “very worried” about receiving surprise medical bills.11 These typically occur when a patient seeks treatment at a hospital or clinic that is nominally within their insurance network but is cared for by a doctor who is not and so is billed at an out-of-network rate.12 Nearly one in five emergency room visits and one in six hospital stays result in such a surprise bill.13 The problem is particularly acute for ambulances. Fully half of emergency ground trips result in out-of-network charges, and about two-thirds of trips on air ambulances—helicopters and planes—are out-of-network for the patients they carry, at an average cost of over $36,000 for each helicopter ride.14

Private equity firms are responsible for much of this. Doctors once worked directly for hospitals or on individual contracts.15 But in time, and as discussed previously, these hospitals shifted to rely on physician staffing companies to populate their facilities. Physician staffing companies often depend on creating surprise, out-of-network bills for the patients in their care. And in the last decade, private equity firms bought them up. As described in Chapter 5, in 2016, Blackstone bought TeamHealth,16 with over twenty thousand employees,17 and in 2018, KKR acquired Envision,18 with over seventy thousand.19 The private equity owners loaded up both these businesses with debt, which together provided staffing for about a third of all emergency rooms.20 At the same time, some of the same private equity firms bought up ground and air ambulance companies. KKR bought Air Medical Resource Group21 and American Medical Response;22 American Securities bought Air Methods;23 and Patriarch Partners bought TransCare,24 among other acquisitions.

Little good came from private equity firms entering the market. Researchers at Yale found that after Blackstone-owned Envision took over staffing at nearly two hundred emergency rooms, most—and in some extraordinary cases, all—of their bills became out-of-network surprises.25 “I discovered a pattern of inflated bills and out-of-network bills,” one doctor at such a hospital told the New York Times.26 “What they are doing is egregious billing.”27 On average, emergency room patient costs increased 83 percent after the company took over.28 “It almost looked like a light switch was being flipped on,” said one of the researchers.29 (In a statement to the Times, Envision’s subsidiary EmCare called the study “fundamentally flawed and dated.”)30

This seemed like precisely the kind of issue that Congress should solve, and at the end of the last decade, there was broad, bipartisan support for action: 90 percent of Democrats, 75 percent of independents, and 60 percent of Republicans wanted the government to prohibit surprise medical bills.31 The key issue for Congress, however—beyond whether to act at all—was whether to set bill prices through benchmarking or through arbitration. Under benchmarking, out-of-network bills would be set at, say, the median price that insured patients paid. So, for example, if the average in-network patient paid $2,500 to treat a broken arm, an out-of-network patient would be billed the same. Under arbitration, the provider—often the staffing company like Envision or TeamHealth—and the insurer would go before a third party to determine a “fair” price. This way an arbitrator would decide, considering various factors, how much a patient should pay to mend a broken arm. Benchmarking was simpler and cheaper and would more likely have lowered health care costs. Arbitration was more complicated and less likely to do so. To the extent that they were willing to accept any legislation, staffing companies and their private equity owners preferred the latter proposal.

In 2019, despite all the ordinary dysfunction in Congress, committees in both the House and Senate neared agreement on a compromise solution.32 Under it, small bills would be benchmarked to the in-network rate, while large bills would go to arbitration.33 Even the White House had apparently agreed to the plan. It actually looked like something might happen. But for the private equity–owned staffing companies, this was an existential fight. State-level legislation had reduced out-of-network billing by more than a third in New York.34 Similar federal legislation could be mortally damaging to TeamHealth and Envision, both of whom, thanks to their private equity ownership, were billions of dollars in debt.35

And so staffing companies and their private equity owners spent money—lots of money—to kill the bill. A mysterious group called Doctor Patient Unity, later revealed to be funded by Blackstone’s Envision and KKR’s TeamHealth, spent $54 million to oppose surprising billing legislation.36 Their ads said that the bill was the “first step toward socialists’ Medicare-for-all dream” and was an effort by big insurance companies to “profit from patients’ pain.”37 The group was also unusually aggressive in whom it targeted. For instance, it deluged Senator Tina Smith with $2 million in attack ads, even though she supported the softer arbitration, as opposed to benchmarking, proposal (Senator Smith said that she thought the ads were “designed to intimidate us” into dropping the legislation entirely).38

And Doctor Patient Unity wasn’t the only private equity–affiliated group agitating against change. Physicians for Fair Coverage, a half dozen of whose corporate board members were funded by private equity firms,39 spent $4 million in just three months.40 Their ads claimed that surprise billing legislation “would cut money that vulnerable patients rely on the most” and that “seniors, children and Americans who rely on Medicaid would be hurt.”41 (The ad, in addition to being wrong, was a non sequitur: surprise billing legislation was completely unrelated to Medicaid.) A third group, American Physician Partners, hired three lobbying firms and a former congressman to make their case in Congress.42 The organization was affiliated with several staffing companies funded by the private equity firm Welsh, Carson, Anderson & Stowe.43

Ultimately, a more direct touch solved private equity’s problem: Blackstone, which owned TeamHealth, gave Representative Richard Neal, the chairman of the powerful Ways and Means Committee, over $31,000.44 And so, in December 2019, just as Congress was finalizing compromise legislation, Neal and a colleague introduced a competing proposal that appeared to rely on arbitration alone. Neal’s proposal wasn’t even an actual bill—it was a one-page description of a potential bill—but it was enough to shatter the fragile coalition that supported compromise legislation.45 One Republican aide told BuzzFeed News that “there is extreme frustration. This was the deal. It was vetted. It was signed off on. It was approved. The White House endorsed it.”46 And yet, the deal was dead.

The next year, Congress tried again, and again, Representative Neal almost killed the bill.47 Only after repeated intervention by Speaker Nancy Pelosi did Congress, remarkably, manage to pass any legislation.48 But the bill that passed was weaker than the benchmarking proposal, weaker even than the compromise legislation that had been proposed the year before. Instead, all types of medical bills would be pushed into a complicated dispute resolution process that could result in arbitration: essentially, Representative Neal’s proposal. And once there, arbitrators were circumscribed in what they could consider in determining a fair price and could not, for instance, consider the cost that Medicare or Medicaid paid for similar procedures,49 something that would likely have saved people money. Additionally, surprise bills from ground ambulances—bills that averaged $1,200 per ride,50 often from private equity–owned companies—were excluded from the legislation entirely.51

The bill, undoubtedly, was progress: most Americans would not experience surprise medical bills in the way that they had before. But by resorting to arbitration, Congress failed to actually address the exorbitant prices that companies like Envision and TeamHealth threatened. Those prices would likely be absorbed into higher insurance premiums, which, in turn, would be passed on to consumers. That TeamHealth praised the legislation upon passage52 was a sure sign that the problem remained.

Even after Congress passed the bill, private equity’s lobbying didn’t stop. In 2021, the Biden administration issued a rule to implement the legislation. Private equity–owned providers, however, apparently felt that the regulation would sway arbitrators toward awarding too-low fees. And so, in November of that year, 150 members of Congress sent a letter to the relevant agencies, urging them to weaken the rule.53 The letter’s lead authors all received large donations from Blackstone, KKR, and private equity–backed physician staffing companies.54 And they weren’t alone. Senators Bill Cassidy (who, in the 2020 election cycle, received over $57,000 from KKR and over $13,000 from Blackstone)55 and Maggie Hassan (who received $12,000 from a private equity–funded staffing company)56 wrote their own letter.57 So too did Representatives Kevin Brady ($14,000 from Blackstone)58 and Richard Neal ($31,800 from Blackstone).59

The letters weren’t just nudges to the regulators; they were a way to shape the history of what Congress intended with the legislation. This proved quite useful when several providers sued to enjoin the rule. In their opening brief, the companies actually cited Brady and Neal’s letter to argue that the Biden administration had misinterpreted Congress’s intent in writing the regulation.60 The letters were, in effect, tools to rewrite congressional history. And private equity, having largely won in Congress, was now using that history to win further advances. The industry was relentless, and it was enormously successful.
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If private equity exercised power in Congress to protect its ability to issue large medical bills, it demonstrated overwhelming—and overwhelmingly successful—force to protect its prized tax benefit: the carried interest loophole. As explained in Chapter 1, private equity firms were historically compensated on a 2-and-20 model: every year, they would take 2 percent of the assets they managed and 20 percent of the profits they earned past a certain threshold. The 2 percent of assets was taxed as ordinary income, while the 20 percent was taxed at the lower capital gains rate. Intuitively, this seemed unfair. Though private equity executives were earning income just as most people did, much of the money they made was taxed at a far lower rate than for the rest of us. This trick was what became known as the “carried interest loophole.”

In 2006, Victor Fleischer, then a professor at the University of Illinois, brought this loophole to national attention in an unexpectedly popular law review article.61 Fleischer’s point was that by taxing a large part of private equity executives’ compensation as capital gains, rather than as ordinary income, many executives in the industry could have lower effective tax rates than did ordinary Americans. A decade and a half later, the news that the very rich may pay relatively little in taxes is no surprise, but at the time, it was a revelation. Multiple members of Congress introduced bills to close the loophole, and then Senator Obama campaigned against the tax preference.62

But then Blackstone staffed up.63 In 2007, the firm and its companies spent over $5 million on lobbying—more than five times what it spent the year before—to employ dozens of former staffers and a couple congressmen. By 2011, Blackstone’s spending rose to over $8 million annually. (Carlyle, KKR, and Apollo also spent millions on lobbying during this time.)64 And with that spending came results: none of the reforms introduced in Congress, or proposed by the president, went anywhere. After becoming president, Obama tried repeatedly, in 201165 and again in 2015,66 to create momentum on the issue but failed each time. Toward the end of the Obama administration, Steve Rosenthal of the Tax Policy Center reflected that the private equity industry had “tied up the Congress for six or seven years.” Remarking as one might about a bank heist, “[i]t’s really phenomenal,” he said.67

The industry would tie up Congress for many more years. President Obama’s successor was generally regressive on most tax issues, but he had a curious distaste for carried interest. As a candidate, Trump claimed that the loophole had “been so good for Wall Street investors and for people like me but unfair to American workers” and promised to eliminate it.68 Multiple times, the president reportedly tried to close the loophole as part of his 2017 tax cut package, and multiple times he was rebuffed. The about-faces in Congress during this time were almost comical. In late November 2017, for instance, Susan Collins proposed to pay for an expanded child care tax credit by closing the carried interest loophole.69 But just one day after she made the proposal, two Republican officials (one of whom—Drew Maloney—later left to run the private equity industry’s main lobbying arm) said that she had retreated on carried interest. As if in reward for her reversal, Collins subsequently became a major recipient of private equity donations: KKR and Blackstone numbered among her largest contributors,70 and Blackstone’s Stephen Schwarzman personally gave $2 million to a super PAC that supported her.71

Faced with a strong constituency in Congress for protecting the tax benefit, Treasury Secretary Steve Mnuchin—an investor who subsequently formed his own private equity fund72—fashioned a compromise of sorts. Under it, carried interest treatment would apply to the profits of assets held longer than three years; less than three years, and profits would be treated as ordinary income.73 The problem was that private equity firms typically held their investments for far longer than that, meaning that vanishingly few private equity firms would actually be affected by the change. The deal “was structured by industry to appear to do something while affecting as few as possible,” said Victor Fleischer, the law professor who first brought attention to the issue.74 As if to cement the tight bond between Mnuchin and private equity, the next year, his key legislative adviser left to run the industry’s lobbying association.75

With Trump having failed to meaningfully address the loophole, the task fell finally to his successor. President Biden initially proposed, as part of his first budget, to raise the capital gains rate and eliminate the carried interest loophole for people with very high incomes.76 But as his proposal wended its way through Congress, it grew weaker.77 By the fall of his first year as president, the carried interest solution was reportedly no longer a part of his budget negotiations.78 “This is a loophole that absolutely should be closed,” Jared Bernstein, one of the president’s senior economic advisers, told CNBC.79 But “when you go up to Capitol Hill and you start negotiating on taxes, there are more lobbyists in this town on taxes than there are members of Congress.”80 This was true: there were over 4,100 lobbyists registered to work on tax issues, or about 7 for every 1 member of Congress. Moreover, while the administration was pushing to close the carried interest loophole, lobbying by private equity firms surged: Carlyle spent over $3 million in 2021, KKR over $4 million, Blackstone over $5 million,81 and Apollo over $7 million.82 Apollo alone employed the former general counsel to the House Republican caucus,83 a former senior adviser to a past Speaker of the House,84 a former chief of staff to another Speaker,85 and a former US senator, among more than a dozen other former officials.86

Eventually, even the modest increase in the capital gains rate that Biden proposed failed. Senator Kyrsten Sinema conditioned her support for President Biden’s revived Build Back Better legislation, by then renamed the Inflation Reduction Act, on making no modifications to the carried interest loophole. Looking at her contributors, this was unsurprising. By year-end 2021, two of Senator Sinema’s top five donors were private equity firms; a third was Goldman Sachs.87 Meaningful tax reform and a final fix for the carried interest loophole never stood a chance, it seemed.

Incredibly, in the debate over the legislation, private equity managed not just to protect its tax advantage but gain a new one. The Inflation Reduction Act established a corporate minimum tax for companies making over $1 billion in revenue a year. A key question was whether private equity firms and their portfolio companies would be considered together or apart for the purposes of calculating such revenue. This mattered, as it would mean that most private equity firms’ portfolio companies would be subject to the minimum tax. But if they were exempted, it would give firms an advantage over other acquiring firms, as it would mean that the acquired companies might avoid paying a minimum rate.

As the legislation was considered on the floor, members of Congress rejected dozens of amendments, including amendments to extend the child tax credit, to cover dental, hearing, and vision benefits under Medicare, and to expand access to free preschool.88 One of the few amendments they did approve was one to clarify that companies owned by the same investor—for instance, a private equity firm—would not be considered together for purposes of the minimum tax.89 In short, private equity firms not only protected their preferred tax advantage, the carried interest loophole; they actually gained a new one. Yet again, the industry’s allies in Congress delivered for private equity as they did for few others.
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Private equity’s fights to protect surprise medical billing and the carried interest loophole illustrate the industry’s effectiveness in Congress in scuttling legislation and avoiding taxation. But private equity firms have also been effective in convincing Congress to, quite simply, give them money. For instance, at the outset of the pandemic, the industry received over $5 billion in federal assistance, in part through programs meant to help small businesses.90 This might not have been so objectionable—COVID didn’t distinguish between corporate ownership structures—except that the private equity firms whose companies received this money held over $908 billion in reserves. This meant that private equity firms, which might otherwise have had to spend their own money rescuing their portfolio companies, could simply do more deals instead. And that’s exactly what happened: the ten firms that received the most bailout money did 230 leveraged buyouts in just nine months.91 More importantly, this also meant that private equity firms could appropriate bailout money from their portfolio companies. For instance, businesses that Apollo, Blackstone, Carlyle, and KKR owned together got $1.8 billion in aid in 2020. But that year, those same firms extracted $5.4 billion in management fees from their businesses. In other words, with hundreds of millions of dollars flowing from Congress to their companies, private equity firms were able to take that money—and more—for themselves.

At the same time, private equity firms convinced the Department of Health and Human Services to give them more than $1.5 billion in no-interest loans through programs that Congress greatly expanded during the pandemic.92 KKR and its subsidiaries, for example, got nearly three hundred loans that totaled more than $60 million, even though the firm itself had over $58 billion in reserves. Apollo Global Management and its subsidiaries, meanwhile, received at least $500 million, despite the fact that Apollo had $46 billion in cash on hand.93 These loans were initially due within seven to twelve months, when, in October 2020, Congress further delayed repayments.94 This free money was unnecessary for the private equity firms but allowed them to finance their various adventures free of charge. Not without reason, two Apollo executives said that the pandemic was a “time to shine.”95

How did the industry accomplish this? The path is not perfectly clear, though it is worth noting that eighteen private equity firms and the industry’s trade association together spent $32 million on lobbying in 2020.96 These firms further disclosed that they lobbied on the CARES Act, Congress’s primary emergency legislation during the pandemic.97 While it is difficult to know what happened in the meetings their lobbyists had with legislators, it seems clear that private equity spent large sums of money to get even more money from the government.
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Congress has the responsibility not just to legislate but also to investigate and oversee. Its various committees have the power to compel testimony and the production of documents, to issue reports, and to ensure that issues of national importance are receiving their due. But just as private equity got its way in legislation and appropriation, it managed to avoid Congress’s tools of oversight. Here, the case of SolarWinds is instructive. That company sold software to help companies manage their computer networks, and its products were enormously popular: the company reportedly had over 320,000 customers98 and contracts with the government worth $230 million. “We manage everyone’s network gear,” SolarWinds CEO once boasted.99

In 2016, the private equity firms Silver Lake and Thoma Bravo bought SolarWinds for several billion dollars.100 Thoma Bravo’s basic strategy was simple: buy and combine companies, increase their prices, and cut costs by hiring employees in other countries.101 These moves were typically accompanied by layoffs, often of 10 percent or more of a company’s employees.102 And that’s largely what happened with SolarWinds. The company bought up several competitors103 and moved some of its software development to Belarus.104 According to the New York Times, “every part of the business was examined for cost savings and common security practices were eschewed because of their expense.”105

With an obsession over savings, SolarWinds allegedly neglected its own security. One former employee claimed that the company internally relied on older operating systems and web browsers that were more vulnerable to attack.106 Plaintiffs in a class action lawsuit said that the company failed to create a password policy or cybersecurity training for its employees.107 And a cybersecurity researcher discovered that the company accidentally published—and failed to take down for over a year—the password to its update server, from which customers downloaded its software.108 (Almost comically, that password was “solarwinds123.”)109 Allegedly, the company even advised customers to disable their own antivirus tools before installing SolarWinds software,110 a recommendation that put its own users in danger.

Allegedly, this neglect was no accident. In 2017, a cybersecurity adviser for the company met with SolarWinds executives and implored them to improve their internal security. Failure to do so, he warned, would be “catastrophic.”111 But under Silver Lake and Thoma Bravo’s management, SolarWinds apparently declined to follow his advice. As alleged in a subsequent lawsuit, one participant said that the CEO “won’t like spending that kind of money” to make internal reforms.112 The adviser resigned in protest and subsequently said that a major breach of the company was inevitable.113

That’s precisely what happened. Sometime in 2019,114 hackers affiliated with Russia’s intelligence service managed to embed malicious code into the software update for one of SolarWinds’s most popular products.115 Over the course of several months, thousands of customers downloaded the infected software,116 through which the hackers were able to steal users’ credentials and access ever more sensitive parts of their victims’ networks.117 Hundreds of businesses and at least a half-dozen federal agencies were infected.118 Many of the details of the hack remain secret, but the government revealed that, at the very least, the intruders were able to access the emails of senior officials at the Treasury Department119 and prosecutors at the Justice Department.120 One government official called it “the worst hacking case in the history of America.”121

It’s hard to say that Thoma Bravo and Silver Lake’s cost cutting inevitably led to the attack, just as it’s hard to say that the budget cuts at Carlyle’s nursing homes inevitably led to more accidents and deaths. But the drive to cut costs, to increase profits over long-run sustainability, permeated the company’s culture. And the particular decision to shift software development to Eastern Europe, where Russia had deep connections, potentially exposed SolarWinds to just this sort of attack.122

Congress could have done something, and to its credit, it tried. At least five committees—the Senate Committee on Intelligence, the House Committees on Oversight and Reform and on Science, Space and Technology, and both chambers’ committees on homeland security—held hearings, jointly or individually, on the attack.123 They heard testimony from current and former employees, from government officials, and from various experts. But missing from these hearings was testimony from executives at SolarWinds’s actual owners, Silver Lake and Thoma Bravo.124 In fact, while the Congressional Record during this time had nearly fifty references to SolarWinds, there was not a single reference to either private equity firm.125 Silver Lake and Thoma Bravo, as owners of the company, were a crucial part of the story, but Congress never got their testimony and perhaps never even tried. This was made more galling by the fact that the two firms sold $280 million in stock just six days before the company revealed that it had been hacked.126 The move saved the private equity firms $100 million in losses.127 It was also, potentially, illegal, as selling stock based on “confidential corporate”—that is, insider—information is generally prohibited, and the Securities and Exchange Commission opened an investigation. That Silver Lake and Thoma Bravo potentially broke the law to avoid paying a financial price for their behavior was another reason to demand the companies’ testimony. But Congress never did.
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Public records from this time do not show that Thoma Bravo or Silver Lake lobbied to avoid congressional testimony. Rather, the truth may be simpler and sadder: it simply did not occur to members of Congress to investigate these firms’ roles in the crises just described. The lack of understanding of private equity, as well as Congress’s innate chumminess with the industry, meant that these firms just don’t receive the scrutiny that other risks to national security pose. But this failure to oversee suggests that if ignorance, not influence, is to blame, then there may be a chance for Congress, properly informed, to investigate some of the problems posed by private equity. In particular, the legislative branch may be uniquely positioned to examine one sprawling problem, alluded to in the previous example: private equity’s ties to foreign governments.

Private equity firms make no secret of the fact that they take money from foreign countries and investors. But the extent of the industry’s entanglement may be greater than is commonly understood. To take just one example, Blackstone has established numerous connections with America’s fickle allies, like Saudi Arabia, and outright adversaries, like China and Russia. When Blackstone went public in 2007, for instance, China’s sovereign wealth fund bought an enormous stake in the company,128 just below that which triggered a review by the US government for national security concerns.129 The purchase was apparently the first time that China invested its foreign reserves in something other than US treasuries130 and, according to Stephen Schwarzman, required the personal approval of Premier Wen Jiabao.131 In turn, Blackstone invested in various businesses in China132 and, among other assets, sold the famous Waldorf Astoria hotel to a Chinese investment firm.133 Perhaps as a result, the Washington Post said that Schwarzman had “one of the closest relationships to Beijing of any American executive.”134

At the same time, Blackstone developed ties with the Russian government, at least for a while. In 2011, Schwarzman, along with several other private equity executives, joined the international advisory board of the Russian Direct Investment Fund, which married private and government money for development projects inside the country.135 The partnership was short-lived, however: after Russia invaded Crimea in 2014, Schwarzman and others’ names were removed from the fund’s list of advisers,136 and the following year, the Obama administration sanctioned the fund as punishment for Russia’s actions.137

Finally, Blackstone cultivated ties to Saudi Arabia. Schwarzman spent years courting the country’s de facto leader, Crown Prince Mohammed bin Salman,138 meeting with him repeatedly and at one point hosting him for lunch in Schwarzman’s Manhattan apartment.139 In 2017, as part of President Trump’s first state visit to the Saudi kingdom, Blackstone announced that the country would give the firm up to $20 billion to invest in infrastructure projects, primarily in the United States. Afterward, Schwarzman showered praise on the work of the young prince, telling CNBC, “It’s sort of extraordinary what’s going on in Saudi Arabia… you see economic growth and other good things happen when you have intelligent, informed, reform-oriented governments.”140 He added, “As an outsider, this is like a case study. And it’s happening so fast and is so bold.”141 Perhaps this was true, though as Schwarzman was potentially aware, at the same time the crown prince was also arresting his critics142 and holding some of the country’s elite hostage.143

After Saudi operatives killed dissident journalist Jamal Khashoggi, Blackstone distanced itself visually, but not financially, from the country. In 2018, Schwarzman declined to attend Saudi’s Future Investment Initiative, the “Davos in the Desert” of figurative and literal potentates.144 But his company did not back out of its financial partnership with the country,145 and ultimately, Blackstone abandoned even the optical illusion of distance: in 2021, Schwarzman returned to the Davos in the Desert event, where he spoke about women’s empowerment at his firm.146

Perhaps these connections would not be so concerning were it not for the fact that Schwarzman played such a substantial role in shaping policy during the Trump administration. Schwarzman spoke with the president and his advisers frequently,147 and Treasury Secretary Steven Mnuchin said that he talked to Schwarzman more than nearly any other business leader.148 On matters of foreign policy, the Trump administration treated Schwarzman as a private diplomat. He served as an interlocutor between China’s President Xi Jinping and Trump and advised Trump on a summit between the two at Mar-a-Lago.149 He publicly nudged Trump not to declare China a currency manipulator and—after making eight trips to China in a single year on behalf of the administration—helped to negotiate a trade agreement between the two countries.150

This may or may not have been a good deal for America, but it almost certainly was a good deal for Blackstone. Reduced tariffs could potentially help the firm’s industrial investments, as could a repeal prohibiting foreign ownership of Chinese financial services firms151 in China could create new investment possibilities. And the mere fact of consultation mattered. Going back to Blackstone’s deal with Saudi Arabia, that country reportedly considered working with several investment firms but chose Blackstone only after Schwarzman started advising Trump.152 Schwarzman’s proximity to power was an asset.

Blackstone’s disquieting relationships with foreign policy adversaries and its leader’s role in shaping American policy should be concerning for us all. And Blackstone’s combination of foreign investment and domestic influence, while illustrative, is hardly exhaustive. The industry’s connections to foreign governments are worthy of investigation, understanding, and perhaps, someday, legislation.

In this sense, Congress is uniquely positioned to act. Private equity’s entanglement with foreign governments does not appear illegal. As such, the government’s law enforcement agencies are largely irrelevant. Meanwhile, the arms of our foreign policy—the State Department and Defense Department, for instance—do not generally perform these sorts of reflective, searching inquiries that touch as much on life in America as they do abroad. The White House itself is so thinly staffed and lacks the subpoena power to compel testimony that would be necessary to investigate the issue. That leaves Congress, which has the broad purview to investigate people and companies. It has the power to compel testimony. And crucially, it does not need to pass a sixty-vote threshold in the Senate to begin an investigation. All that’s required is the majority support of just one relevant committee or subcommittee; the filibuster plays no role here. An enterprising senator or congressperson need only convince a handful of colleagues that this is an issue worthy of their attention. In other words, even in a dysfunctional institution like Congress, action to investigate and constrain private equity’s entwining with foreign adversaries might really be possible here.
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Surprise medical billing, carried interest, COVID funding, and so much else: these issues illustrate Congress’s failure to legislate or oversee—and at times, its outright capture by—private equity. But if there is failure in the institution of Congress, there is also opportunity. The disturbing relationship between the industry and foreign adversaries is an issue worthy of Congress’s attention and uniquely suited to its scope and powers. Progress is possible, even in the face of dysfunction. All that’s needed is a single enterprising congressperson to begin this work.
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Part III

How to Stop Them
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Chapter eleven

What We Must Do

So what is to be done? I hope that the chapters thus far have convinced you that private equity firms are transforming America—not for the better—and creating systemic risks for our economy as a whole. I hope too that I have convinced you that these firms have done so not because of great business acumen—most of the people who run the largest private equity firms do not know how to write software, run a factory, or market a product—but in large part because of their ability to find, or create, gaps in our legal system. Finally, I hope that I have convinced you that our various arms of government, from the courts to Congress to our federal and state regulators, not only allowed this to happen but, often, actively encouraged it.

This story feeds into a deeper pessimism in our country. The twenty-first century has been enormously disheartening for most Americans. With the failure of the government to equitably address the Great Recession, its inconsistent and often inept response to the global pandemic, and its inability to address the urgent problems of health care, climate change, economic inequality, systemic racism, and the opioid crisis, there is a reason why public faith in our institutions is abysmal.

With our economy specifically, there is a widespread sense that things have simply stopped working. For most Americans, real wages have barely grown in two generations, while for the very rich they have doubled, and for the exceedingly rich, tripled.1 Despite the commitment of over $4 trillion in emergency stimulus funds over the past fifteen years, household wealth for most Americans has yet to return to its pre–Great Recession high (this, of course, has not been true for the wealthy).2 Meanwhile, businesses in increasingly concentrated industries have used the pandemic to raise prices for consumers and increase profits for themselves. But it isn’t just that the economy feels unfair; it feels like it’s breaking down. Manufacturing—the part of our economy that actually builds things—continues to shrink, while finance continues to grow.3 We need banks and investors to provide capital and build businesses, but we do not need to give them as much power as they have today: research shows that American finance has long since exceeded the size at which it begins to hurt, rather than help, our growth.4 Anecdotally, it feels like everything’s getting a little worse: our products are lower quality, our stores are understaffed. Private equity is not the whole of this story, but by draining productive companies of their assets, it is a part. The question becomes ever more urgent: Can we still make things as a country? Can we still care for ourselves?

Commentators have looked abroad and backward to see where America might be going. Perhaps, some argue, America in 2023 is Japan in 1993. There, banks, often enmeshed in conglomerate keiretsu not unlike our own private equity firms, drove a speculative real estate bubble to absurd proportions.5 When the bubble burst, the banks and keiretsu needlessly prolonged the survival of various zombie companies in order to hide their own financial risk.6 Businesses moved production overseas and replaced their workforces with temporary employees who had less job security and fewer benefits.7 Productivity collapsed, and unemployment exploded.8 The government, which had been slow to recognize the crisis, ultimately spent enormous but insufficient sums on stimulus, creating a huge public debt. In the ensuing “lost decades,” Japanese citizens disengaged from politics, and voter participation plummeted to levels more like those in America. Less than a fifth of Japanese people now believe that their children will be better off than themselves,9 almost identical to public polling here.10 Perhaps America is bound for similar years of twilight.

Or perhaps, more darkly, America in 2023 is Germany in 1933. There, giant corporations—in particular, the chemical manufacturer IG Farben—supported the Nazis at crucial moments and helped bring Hitler to power. Farben, for instance, made a massive contribution to the Nazis on the day of the Reichstag fire and spread the party’s propaganda through its company-owned newspapers.11 Once installed, Hitler made the corporations a part of his engine of war. Farben in particular ran a concentration camp at Auschwitz, and two dozen of its executives were ultimately tried at Nuremberg. Perhaps, some might argue, America is headed toward similar democratic collapse, enabled by its corporate elite.

Or perhaps—and this is my hope—America in 2023 is America in 1903. The turn of the last century was a time of renewal after two generations of darkness. After America abandoned the commitment of Reconstruction in 1877, most citizens lived in fear and misery. In the South, a dual campaign of white terrorism and voter suppression destroyed biracial state governments and reestablished rule by white elites. “Black Codes,” blessed by President Andrew Johnson, criminalized the existence of “idle,” “vagrant,” or “undomiciled” African Americans and forced them into prison or labor much like the slave conditions they had escaped.12 In the North, the fortunes of men like J. P. Morgan and James J. Hill were built on railroads, while over two hundred thousand mechanics and laborers died in their repair shops and on the tracks themselves. At a time when New York millionaires hosted literal treasure hunts on their country estates, burying diamonds in the lawn for friends to find with golden trowels, the New York Times and Harper’s Weekly lobbied for a constitutional amendment to take away the right to vote from middle-income and working-class residents.

Government in the Gilded Age did not simply stand idly by: it was an advocate and defender for racial and economic elites. The Justice Department largely abandoned any attempt to stop white terrorism in the South,13 while the Supreme Court interpreted the Fourteenth Amendment to make it largely powerless to stop racial segregation. As monopolies formed in the steel, tobacco, and oil businesses, the Court also ruled that the new antitrust laws were powerless to stop manufacturing monopolies but could be used to break up labor unions. State courts, meanwhile, invalidated employee protections and anticompany store laws. And the US Supreme Court, in its famous Lochner decision, nullified a law limiting some workers to sixty-hour workweeks for violating their “liberty of contract.”14 The governor of New York at the time said it most truly when he declared, unironically, that “in America the people support the government; it is not the province of the government to support the people.”15

And then, slowly, fitfully, with terrible defeats and disappointments, something changed. The rural Grangers and populists and, later, urban progressives led multiple movements to remake America. In the twenty years from 1901 to 1920, they started the first antitrust movement and broke up the steel, tobacco, sugar, and oil monopolies. In Congress, they established eight-hour workdays for interstate rail workers16 and empowered the government to set fair railway rates.17 They created regional banks to lend to farmers18 and postal banks for others to save.19 In the states, they passed factory safety laws20 and worker compensation laws.21 Localities established clean air ordinances,22 and Congress created the national parks system.

For farmers, the rural Grange movement bought cooperatively owned machinery and grain elevators.23 For workers, Congress prohibited discrimination against rail workers who joined unions and in 1912 created the Department of Labor.24 To reduce inequality, the country passed a constitutional amendment to authorize a graduated income tax. To expand democracy, progressives successfully forced the direct election of senators and the president and passed the Nineteenth Amendment, which granted suffrage to women.

These were flawed movements. The vision of progress that these groups held largely excluded African Americans and immigrants. Yet, on balance, they remade America for the better and laid the social and organizational foundation for the New Deal a generation later. Arguably, the post–Second World War boom, which brought about the greatest middle-class prosperity in American history, happened because of the work that began at the turn of the century.

History here has a funny rhyming quality. When Stephen Schwarzman held an opulent sixtieth birthday party with hundreds of guests and video tributes to himself,25 he did so at the Park Avenue Armory, which—perhaps unknown to Schwarzman or his guests—was built a century earlier by Gilded Age barons in part to defend against mobs of laborers.26 Meanwhile, Schwarzman’s Park Avenue apartment was once owned by John D. Rockefeller Jr., son of the creator of the Standard Oil Monopoly.27 Schwarzman quite literally inhabits the role of a Gilded Age tycoon. And just as those tycoons were eventually tamed—the Standard Oil monopoly was splintered, the masses that the volunteers of the Park Avenue Armory feared eventually organized into unions—so too it can happen here.

All of which is to say that our country is not necessarily doomed to follow the path of others. America has experienced a first Gilded Age, yet with successes and setbacks and through shifting coalitions and years of effort, ordinary people remade the country. We can do so again. We are aided, ironically, by the fact that the victory of private equity over our economy was not an accident; it was the result of deliberate choices we made. If we once chose to let private equity win, we can reverse that choice, constrain the industry, and make room in our economy and our lives for more productive businesses, ones that actually build things and solve problems for consumers.

To do that, we need to make dozens of changes to our laws and regulations, changes that fall into three groups. First, we need to constrain private equity firms’ abuses in specific industries by, for instance, setting minimum standards of care in nursing homes and ending contracts with private prison health care and cafeteria providers. Second, we need to change the incentives that drive private equity’s worst excesses. In particular, we need to change our laws to make private equity firms consider the long-term effects of their actions, to stop firms from loading up the companies they buy with debt and extracting fees, and to stop them from dodging the legal consequences of their actions. Finally, we need to reduce the systemic risks that private equity poses to our economy overall, in particular through its expansion into insurance, retirement funds, and private credit. The chapter that follows describes these reforms in detail.

These are changes we can accomplish through regulation, litigation, and, if possible, legislation. But to do so, we must confront the reality that one branch of the federal government—Congress—has proven largely incapable of solving the greatest challenges of the past quarter century. As the previous chapters have, I hope, demonstrated, the courts, federal regulators, and state and local governments are not absolved here. But only Congress can write national legislation for the good of ordinary Americans, and for the most part, it has not done so. Consider some of the biggest crises facing America: the opioid epidemic, climate change, a broken immigration system, and economic inequality, to name just a few. These problems have been with us for generations, and yet, despite a handful of bills passed—most recently, the Inflation Reduction Act, which would offer incentives to reduce greenhouse gas emissions—Congress has proven largely unable to solve any of them. This is not necessarily because of a deeper division in our country. Large majorities of Americans, for instance, support gun control, climate change legislation, and a public health care option. In fact, majorities of Republicans support these measures too.28 The problem isn’t a deep division in our country on these issues; the problem is that Congress is largely unable to reflect the popular will, in particular when doing so would constrain the power of big businesses. It will be particularly hard to take action on private equity, whose firms have donated enormous sums to members of Congress and on a bipartisan basis. Blackstone, for instance, and its affiliated donors (employees and so forth) gave $38 million in just one election cycle and to both Democrats and Republicans. Overall, the industry gave over $200 million in the 2020 election cycle alone.29

Someday this may change. Congress may reform itself by, for instance, eliminating the filibuster, resuscitating its professional staff, and empowering its committees over its party leadership. Politicians responsive to widespread popular support for action on inequality may come into office. The institution may live up to its best ideals and rein in the excesses of corporate power while it addresses our climate crisis, passes comprehensive immigration reform, and finally confronts the raging opioid epidemic.

Perhaps. But we cannot wait for that to happen. Instead, we must use the other levers of power over private equity: federal agencies, courts, investors, and state and local governments.

Through federal agencies, we can address many of private equity’s abuses in specific industries and contain some of the more dangerous tactics—dividend recapitalizations, for example—that drive the industry’s worst behaviors. The Department of Health and Human Services, for instance, can impose minimum staffing criteria at nursing homes. The Department of Labor can effectively block private equity firms from accessing individuals’ 401(k) savings. And the Federal Reserve can designate firms as systematically important and subject them to greater regulatory oversight.

Through the courts, we can stop some of the gaming that allows private equity to take all the benefits of its risk taking while experiencing none of the harms. The government or private litigants, for instance, can pierce the corporate veil that, in specific cases, insulates firms from the liability of their portfolio companies. Antitrust enforcers like the Department of Justice, Federal Trade Commission, and state attorneys general, as well as individuals, can investigate and sue to stop private equity rollups of various industries.

Through investors, we can shape private equity firms’ behaviors. Worth Rises’s successful effort to stop or slow public pension investments in private equity firms buying prison phone companies is a useful model. Where firms are acquiring particularly odious businesses, public pension funds can be pressured not to invest.

Finally, through the states, we can stop abuses in some of the most predatory industries in which private equity invests. States can, for instance, end contracts with for-profit prison health care and phone services companies. They can enforce corporate practice of medicine laws to stop the rollup of physician practices. They can end the most abusive arbitration agreements and outlaw the most predatory debt collection practices. And they can ensure basic protections for tenants in single-family home rentals and limit corporate ownership of these properties.

Perhaps most importantly, through states we can regulate the fundamental shortcomings of the industry. Private equity firms are often short-sighted, extractive, and insulated from the consequences of their actions. States can change that. Within certain constitutional limits on how much they can regulate actions beyond their borders, states can likely limit how much debt locally headquartered companies can take on in the process of being acquired. They can ban the use of dividend recapitalizations and sale-leasebacks for the same. And they can update their own liability laws and hold firms responsible for what they do. In the absence of congressional action, states can be some of the most powerful forces for reform.

To accomplish this, we do not need, as some might suggest, to rethink the entirety of the finance industry or overthrow capitalism itself (if such a thing were possible). No, the changes we need are not small, but they are not utopian either. We just need to make private equity firms, simply put, boring. The essential work of providing capital, both public and private, for businesses to grow and prosper should and will continue. But if we’re successful, private equity firms will not be so readily able to extract money from captive companies. Instead, that money will go to productive businesses, which will be able to reinvest in infrastructure and employees, research and marketing. Rather than money flowing to the very richest among us, it will—at least potentially—go to useful endeavors. In the process, we will relearn how to make things. We will build a better economy for all.

To do all of this, we’ll need to organize ourselves.

We’ll need better reporting on private equity. Some of this will come from traditional news outlets, but nonprofit and volunteer organizations can play an important role here too. The Prison Policy Initiative, for instance, has done excellent reporting on private equity’s purchase of prison phone services. Other industry-specific efforts would help enormously. We’ll also need databases of private equity portfolio companies, their owners, and the institutional investors that support the private equity firms themselves. This will give activists areas on which to focus. And we’ll need to better understand—and publicize—which firms are giving money to which politicians and when the latter are acting on the former’s behalf.

We’ll also need a way to channel popular energy. Groups like the Private Equity Stakeholder Project, Americans for Financial Reform, the American Economic Liberties Project, and the Open Markets Initiative are already doing important advocacy work. These organizations should consider campaigns to encourage people to get involved in federal rulemaking. Agencies like the Securities and Exchange Commission and the Consumer Financial Protection Bureau are doing important work, but it is often difficult for people to understand those efforts, much less comment on them. Advocacy organizations can help to clear the fog. These groups should also find a way to include people in the litigation process. Too often, public interest litigation is filled with dry briefs, devoid of human context. Organizations should find ways to include people in cases, through affidavits and testimony, which will help judges and clerks understand the human component of the decisions they make.

Finally, we’ll need allies. Private equity firms will spend enormous sums to protect their interests. But we have the advantage of having more people. We’ll need to build partnerships with other groups—social justice organizations, unions, small businesses, plaintiff-side law firms, and religious groups—who have experienced the effects of private equity firms’ injustice firsthand. We’ll need to educate one another on how private equity firms affect our specific areas of concern and share tactics (for instance, on how to hold firms legally accountable for the actions of their portfolio companies) that will be of interest to us all. We’ll also need to run for office. Yes, advocates for economic justice need to win the Congress and presidency, but we also need to populate legislatures and city councils: as mentioned, much of the engine for action here will, for years to come, be at the state and local level. We also need public-spirited public servants. As someone who has worked in government several times, I can attest both to the importance of line-level government employees and to the need for people in government who care about, and can fight on behalf of, ordinary people.

So what can you do? Here, let me speak personally for a moment. My first job in the Department of Justice was in the National Security Division and specifically in the office that advised the White House on the legality and advisability of various national security policies. I held that job at the tail end of the Obama administration and into the Trump administration. As relevant here, for several months, my office was intimately involved in debates over the Trump administration’s travel ban, which barred transit from several majority Muslim nations. It was a horrifying experience, and for several months, in meetings and memos, I and others tried to stop the various iterations of the ban from being issued or to have countries taken off the list. I was obviously unsuccessful in that effort and left the office shortly after the ban was issued, which the Supreme Court subsequently upheld. Nevertheless, throughout that process, I remember feeling strengthened knowing that my objections were supported by people—millions of people—outside the Department of Justice. The literal protests in the street gave me, a junior lawyer in a quiet office, the strength to make my complaints to more senior and powerful people.

All of which is to say that protest has an effect. In big departments and agencies, it can give career staff the courage to argue their points. In courts, it can alter and expand what judges and clerks consider possible options. The effects of protests might not always be visible, the strand connecting outburst and action not always clear, but I can say that they have an effect because they had an effect on me.

So, I encourage you to make your voice heard, at whatever level of volume you can. Tweet your outrage if you have a moment. Volunteer your time or money to any of the organizations mentioned in this book, or find one that works on your specific area of interest if you can (there are so many great local groups working on, for instance, housing justice, eldercare, and retail workers’ rights). If no organization does what you think needs doing, start your own. And, quite seriously, run for local office. In a time when national legislation is infrequent, we need smart people to push state and local lawmaking in the right direction. Your voice matters.

Most importantly, do not give in to despair or nihilism. Yes, private equity is part of a larger story of the financialization of our American economy, a story about how our country has grown more unequal and unjust. But to believe that our condition is, for better or worse, inevitable is exactly what the most privileged among us want you to believe. They want you to think that a better world isn’t possible. They want things to stay as they are.

This isn’t to say that change is certain, but it is possible. Let’s get started.
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Chapter twelve

An Agenda for Reform

The specific reforms in this chapter would rein in private equity’s worst excesses. They fall into three groups and are organized by the different institutions that can make them a reality. First are reforms that address wrongdoing in specific industries where private equity firms have been active: nursing homes, for instance, and prison services. Second are those that would limit private equity firms’ ability to engage in specific abusive tactics, like dividend recapitalizations and excessive management fees. Finally are those recommendations that would reduce the systemic risks that the industry poses to the broader economy through, for instance, its investment in private credit.

The Department of Justice and Federal Trade Commission

Investigate rollups. Private equity firms are acquiring individual companies in a host of industries and rolling them up into larger businesses. This is happening to a diverse array of fields: dentist and dermatology practices, portable toilet and puzzle companies, church software providers and veterinary clinics, to name just a few. As these businesses are rolled up, prices are liable to rise, while quality—and pay for employees—is likely to fall. While not every rollup is illegal, in their extreme forms, they may violate antitrust laws, which prohibit acquisitions that may reduce competition.

In addition to investigating rollups themselves, the FTC and Justice Department should engage the states in this process too by more regularly referring matters of local interest to state attorneys general. The agencies should require more information from companies that propose to merge with or acquire one another. In particular, forms that companies submit to the government when proposing major acquisitions should be revised to require private equity firms to better show the investments they have in competing companies. This will make it easier for agencies to identify and stop incipient rollups.

Revise the merger guidelines. The antitrust merger guidelines describe when the Justice Department or FTC will typically intervene to stop proposed acquisitions. These have become baroque documents with too many exceptions that permit what once would have been impermissible acquisitions. Fortunately, under new and assertive leadership, the Justice Department and FTC are revising these guidelines. The agencies should return to the framework of the earlier 1968 guidelines, which offered clear direction for when mergers would be permitted and offered few exceptions that would cloud the agencies’—and courts’—analyses.

Investigate interlocking directorates. Private equity firms often place their allies on the boards of the companies they buy. Ordinarily this is fine, but private equity firms may violate antitrust laws if they install their representatives on the boards of competing companies. Such “interlocking directorates” are generally illegal because they could facilitate collusion between companies. The FTC and Justice Department should investigate these interlocks to ensure that private equity firms do not have so easy a mechanism to coordinate collusion among the companies they invest in.

Prohibit and prosecute tacit collusion. As private equity firms engage in rollups, it becomes easier for the remaining companies to engage in “tacit collusion,” the practice by which companies can raise prices in coordination without an explicit agreement. Though rarely used, the FTC has broad authority to stop this.1 The commission should prosecute the worst tacit colluders directly or promulgate a rule to stop the practice in general. Either strategy would make it harder for private equity firms to profit off of rolling up and concentrating industries.

Investigate prison health services. Prisoners are guaranteed a minimum quality of health care under the Eighth Amendment’s prohibition against cruel and unusual punishment. But private equity firms’ acquisition of leading prison health care companies led to a marked deterioration in the quality of care for inmates: as described in an earlier chapter, one female inmate was forced to give birth alone in her cell, for instance, while another prisoner died after his weeping lesions went untreated.2 The Justice Department’s Civil Rights Division, specifically its Special Litigation Section, should investigate these companies to determine whether they are violating prisoners’ constitutional rights.

At the same time, the Justice Department should investigate private equity firms’ acquisitions of prison food services, which have had similarly disastrous results. Inmates, as noted earlier, allegedly have been forced to eat meat labeled “not fit for human consumption,”3 for instance, while others ate toothpaste to stave off hunger pangs or shivered at night with hunger, given that portions were so small.4 The department should investigate these practices for similar constitutional violations.

Fairly enforce the bankruptcy code. Private equity firms have successfully used the bankruptcy code to discharge employees’ pension obligations while retaining control of the companies they buy. (Josh Gotbaum, the former head of the Pension Benefit Guaranty Corporation, called this “pension laundering.”)5 They have done so in part by relying on “363 sales,” which expedite the bankruptcy process at the expense of other lenders, and “credit bids,” which, in essence, allow private equity firms to buy companies at a discount.

The United States Trustee Program, a part of the Department of Justice, is tasked with ensuring the equitable enforcement of the bankruptcy code. The trustees should file amicus briefs in high-profile bankruptcies arguing for limitations on 363 sales and credit bids. The trustees should also push to ensure that private equity firms do not slough off their pension obligations through the bankruptcy process. The trustees are well respected in the bankruptcy courts; their voice could make a difference.

Help to pierce the corporate veil. Private equity firms are often insulated from the wrongdoing of their portfolio companies, even when the firms themselves were responsible for or even directed that wrongdoing. The challenge for plaintiffs is to pierce the corporate veil, a legal argument that courts are often reluctant to accept. Plaintiffs would be aided if the Department of Justice—likely through the Consumer Protection Branch or the Fraud Section of the Commercial Litigation Branch of the Civil Division—joined a handful of plaintiffs in amicus briefs to help clarify that a private equity firm should not be insulated from liability where a company’s misdeeds were directly caused by the firm’s actions.

Department of Labor

Reverse private equity access to 401(k)s. The Trump administration issued a directive allowing 401(k) asset managers to invest in private equity funds. This will increase risks for ordinary retirement savers, while giving private equity firms access to trillions of dollars they do not need. This will also likely encourage private equity firms to pay yet more money for the companies they buy. These companies, loaded with debt, will then increase the systemic risk to the economy as a whole. The loophole enabled by this directive is unnecessary and should be eliminated. The Biden administration, thankfully, has started this effort, though it continues to permit a potentially large subset of 401(k) managers—those that also manage pension plans—to continue to invest in private equity.6 The administration should complete the job and fully prohibit private equity firms from accessing 401(k) funds.

Clarify that the WARN Act applies to private equity firms. The Worker Adjustment and Retraining Notification (WARN) Act requires that companies provide advance notice to their employees when contemplating major layoffs and provides damages to employees when their employers fail to do so. This statute is often violated, but the case law is muddled as to whether liability under the act extends to private equity owners of companies. The Department of Labor should help clarify through amicus briefs that, in fact, the act applies to private equity.

Consumer Financial Protection Bureau

Revive the payday lending rule. Private equity firms have bought up payday lenders. Toward the end of the Obama administration, the Consumer Financial Protection Bureau proposed a rule that would require these lenders to estimate that borrowers could actually repay the loans they were offered.7 This mattered because the overwhelming majority of payday borrowers are trapped in lending cycles they cannot escape, in which they pay exorbitant fees and interest. The Trump administration largely gutted this rule, leaving only limitations on how often payday lenders could take money from borrowers’ bank accounts. The CFPB should revive and expand the earlier, 2016 rule, which, fortunately, it is already considering doing.8

Revive the financial institution arbitration rule. Payday lenders have achieved a frustrating double standard: borrowers agree to pursue their own claims in arbitration but grant lenders the ability to prosecute their debts through the state court system. This standard, unsurprisingly, has been disastrous for borrowers, who, in pursuing arbitration, must often front unaffordable filing fees. In 2016, the Obama administration issued a rule to limit financial institutions’ use of forced arbitration agreements. The Trump administration and Congress rescinded the rule using the Congressional Review Act. That act prohibits the CFPB from simply reintroducing the rule,9 so the bureau should consider a more tailored regulation—one that prohibits the litigation-arbitration double standard just described—which might survive both congressional and judicial scrutiny.

Investigate usurious rates of prison release cards. Private equity firms have bought up companies that offer “prison release cards.” These cards—essentially debit cards—are given when prisoners are released from jail or prison and contain the money they brought with them or earned while incarcerated. But usurious fees—for withdrawals, balance inquiries, and card activity and inactivity—make this little more than a way to steal former inmates’ money. The CFPB has done important work investigating whether the fees charged by one company (JPay) violated the Electronic Funds Transfer Act.10 The bureau should conduct an additional, larger investigation of the industry as a whole.

Department of Health and Human Services

Impose staffing minimums and ban arbitration agreements at nursing homes. Private equity firms have been buying up thousands of nursing homes and generally gutting the quality of their care. Under the supervisory authority of the Center for Medicare and Medicaid Services, or the Occupational Health and Safety Administration’s authority to regulate workplace safety, the Department of Health and Human Services should require a baseline level of nursing home staffing—likely 4.1 hours per resident per day11—that is generally recognized as necessary for residents’ safety. Fortunately, the Biden administration has begun a process to set minimum staffing levels; it should complete that effort.12 Similarly, the Obama administration in 2016 issued rules to largely ban arbitration agreements for nursing home residents. The Trump administration largely gutted this rule, allowing forced arbitration agreements in almost all circumstances. The 2016 rule should be revived.

Require reporting on the ultimate parent entity of nursing homes. Private equity firms often obscure their ultimate ownership of nursing homes to avoid legal liability. The Center for Medicare or Medicaid Services has regulations that require homes to disclose any investors with a 5 percent or greater ownership stake.13 These regulations should be updated to require nursing homes to identify the ultimate parent entities of the investors, as well as the ultimate parent entities of the contractors that they use (nursing homes often obscure their wealth by paying money to contractors that they themselves own). This information should be made public so that the families of those who die in nursing homes know whom to sue.

Federal Communications Commission

Make interstate prison calls free or at-cost. Private equity firms have bought up the leading prison phone companies and charged exorbitant rates. With new legislation signed in early 2023, the FCC finally has renewed authority to regulate interstate, as well as intrastate, prison phone services. Given the positive demonstrated effects of allowing prisoners to communicate with their families, the commission should use this authority and follow the path of several cities to make these calls free or at-cost.

Prohibit replacement of free in-person meetings with for-pay teleconferencing meetings. Prisons are increasingly replacing spaces for in-person visits with private equity–owned videoconferencing systems. This would not necessarily be a bad thing except that the private equity firms that own these prison teleconferencing systems are charging exorbitant fees. The result is that, increasingly, prisoners must pay to see their own family members. The FCC should use its regulatory authority over phone systems, if possible, to mandate that prisons that adopt these videoconferencing systems not replace in-person visits and make videoconferences free or at-cost.

Department of Education

End abuses of for-profit colleges. Private equity firms are buying up the booming industry of for-profit colleges. From 2000 to 2010, undergraduate enrollment in for-profit colleges quadrupled.14 The results have been disastrous. Private for-profit colleges enroll just 10 percent of students but account for half of student loan defaults. Average tuition at a for-profit is $10,000 higher than at a public community college. And graduates of for-profits typically earn less than graduates of public or non-profit colleges.

The Obama administration imposed a “gainful employment” rule, which cut federal spending when schools’ graduates were unable to meet certain debt-to-earnings ratios. The Trump administration rescinded this rule. The Department of Education should reinstate it and expand the regulation to consider the outcomes for nongraduates as well.15 The Trump administration also weakened the “borrower defense” rule, which created a process for canceling student debt when students were defrauded by schools. This too should be reinstated.

The Department of Education should also fix the so-called 90/10 rule, which generally requires that no more than 90 percent of students’ tuition come from government sources but which historically excepted military funds, such as those from the GI Bill. The result has been that for-profit colleges particularly target veterans for enrollment,16 who complain that college salespeople contact them dozens of times a week, often falsely describing themselves as “Pentagon Advisors” whose school is “Pentagon-approved.”17 In fact, almost one-third of GI Bill funds go to for-profit colleges.18 Legislation in 2021 aimed to close that loophole by extending the 90-10 rule to all federal benefit programs, including military ones. The Department of Education, in drafting regulations to implement the new law, should confirm that it does.

The department also needs to hold executives accountable when for-profit schools shut down. The Center for American Progress proposed the innovative idea of conditioning the receipt of federal aid on for-profit school executives agreeing to hold themselves liable for school failures.19 Money paid in salaries and bonuses should be clawed back to reimburse students who were cheated out of proper educations and who had nothing to do with the schools’ mismanagement.

Finally, the government should make public data on graduate earnings and loan repayment rates for each for-profit college so that students can make informed decisions about the risks of attending for-profit schools.20 Publicity is not a panacea, but if students are aware of schools’ actual costs and likely outcomes, they may be more likely to enroll in nonprofit universities and community colleges.

Securities and Exchange Commission

Reduce the size, and increase the transparency, of private credit. Private equity firms are lending money to companies through the “private credit” markets, which function as something of an alternative to the stock markets, albeit with far less transparency. With less visibility, companies are more likely to take on too much debt, creating a bubble that may, like all bubbles, eventually burst, to the detriment of companies’ consumers and workers. To push borrowers back to the public markets, the SEC should narrow Regulation D by limiting the size of private offerings, which function as an alternative to IPOs. The SEC should also reform Regulation 144A to limit the ability of private equity and other firms to pass off the debt they lend to other investors, a process known as syndication that gives firms an incentive to make loans, with little care to their quality. If possible, the SEC should require firms that seek private credit above a threshold size to publicly disclose certain facts about themselves, such as their level of indebtedness. To the extent that private credit is replacing the public market, the SEC should bring similar transparency to it.

Bring necessary transparency to the industry. The Dodd-Frank Act requires private equity firms to file a document—Form PF—with the SEC, which provides general statements about the firms’ leverage and liquidity.21 As currently designed, however, this form is not particularly informative and should be revised to collect much more information. For instance, rather than general statements, each firm should provide specific data on executive compensation, the companies the firm has invested in, and the level of indebtedness of those companies. Additionally, each firm should report generally accepted measures of revenue and income (the industry’s preferred metric, “internal rate of return,” has been shown to be liable to gaming). Finally, each firm should report on how much it has lent and borrowed through the “private credit” market, an emerging source of funds that poses systemic risks to the economy.

Establish fiduciary duties and fee disclosure requirements for private equity firms. Various professions have fiduciary duties, such as candor and loyalty, which generally require those professionals to be honest with their clients and to put the interests of their clients ahead of their own. Private equity firms, however, can often contract with their investors to slough off these duties, in essence preventing institutions that invest in them from suing when they act against those investors’ interests.22 Thankfully, the SEC has proposed a rule clarifying that private equity firms can no longer abandon their fiduciary duties23 and must also disclose the fees they charge to investors.24 The commission should complete this important process.

Prohibit incentive-based pay when companies engage in immediate dividend recapitalizations, lay off masses of workers, or abandon pensions. Section 956(b) of the Dodd-Frank Act directs federal agencies to “prohibit any types of incentive-based payment arrangement, or any feature of any such arrangement, that the regulators determine encourages inappropriate risks by covered financial institutions.”25 To the extent possible, the SEC should issue a rule barring incentive-based pay at private equity firms when their portfolio companies engage in dividend recapitalizations, mass layoffs, or abandoned pensions within the first several years of ownership. The rule should also ban pay when firms demand excessive management or transaction fees from their portfolio companies. Doing so would contain the excessive risks that private equity firms often place onto the economy.

Internal Revenue Service

End the carried interest loophole. Many private equity executives pay lower tax rates than ordinary Americans, thanks to the 2-and-20 model, explained in Chapter 10. For close to fifteen years, however, Congress has struggled to close the loophole through legislation. Professor Victor Fleischer, who first popularized this issue, proposes that the IRS use its existing statutory authorities to issue a rule to eliminate this loophole.26 Doing so would be far simpler than waiting another generation for legislative action and would dramatically reduce the incentives for private equity to engage in risky dealmaking.

Investigate management fee waivers. As just mentioned, private equity firms tend to be compensated on a 2-and-20 model, with variable tax rates. Private equity firms are increasingly creating complicated ways to have the 2 in the 2-and-20 model treated as capital gains too, using what are called management fee waivers. These waivers may often violate the tax code, but the IRS rarely investigates them, in part, perhaps, because the IRS never finished rulemaking to clarify which kinds of waivers are illegal. The agency should finish this rulemaking process and investigate the most egregious waiver schemes.27

Shift enforcement to the largest tax abusers. Many if not most private equity firms organize themselves as partnerships. The United States loses an estimated $75 billion per year from investors in partnerships who fail to report their income accurately.28 Yet despite such widespread violations, these legal structures are exceedingly unlikely to be audited. In fact, people earning less than $25,000 are three times as likely to be audited as are partnerships. This is a terribly inefficient allocation of resources. Understanding that audits of partnerships are more complicated, the IRS should find ways to shift its enforcement resources to these vastly more important and, for taxpayers, costly, tax avoidance schemes.

Federal Reserve

Limit bank lending to overleveraged private equity portfolio companies. The Federal Reserve can play an important, perhaps crucial, role in regulating the banks that lend to private equity firms and the companies they buy. Back in 2013, the Fed and other bank regulators issued informal guidance, generally recommending that companies not borrow more than six times their annual cash flow.29 This guidance was widely ignored, and by 2021, a third of all US loans sold to investors exceeded this threshold.30 This creates huge risks for the companies that private equity firms buy: debt sucks money away from companies’ operations and makes them vulnerable to collapse in slight downturns. To the extent possible, the Fed, alongside other bank regulators, should prohibit banks from making loans to private equity firms that would result in excessive leverage for companies. In the meantime, the Fed should revise its nonbinding guidance and more aggressively investigate those banks who flout it.

Fannie Mae and Freddie Mac

Protect tenants in private equity–owned rental properties. Government-sponsored entities like Fannie Mae and Freddie Mac helped to drive single-family properties to private equity firms. These same organizations can now help to protect consumers, by selling distressed properties they own to institutional investors only when those investors agree to basic tenant protections,31 such as caps on fees, limits on rent increases, and rights of first refusal for tenants to buy these properties. Fannie and Freddie should also set internal preferences to sell to nonprofits and other mission-driven developers, who are less likely to take advantage of tenants.32 To their credit, both Fannie and Freddie have started to prioritize some of these issues,33 but they must dramatically increase their ambitions.

Treasury Department

Designate the largest private equity firms as systemically important. In the wake of the Great Recession, Congress created the Financial Stability Oversight Council to monitor incipient risks to the economy and designate systemically important businesses to heightened oversight. The Obama administration identified a handful of such businesses, while the Trump administration attempted to undo much of that work.34 The council should designate the largest private equity firms as systemically important to the financial system. Doing so will subject them to greater reporting requirements and potentially help curtail their most dangerous practices, such as loading up the companies they own with excessive debt.

State and Local Governments

Prohibit dividend recapitalizations and other abuses. In the absence of action by Congress, states can play perhaps the most important role in limiting private equity firms’ abuses. As described throughout this book, private equity firms suffer from three core problems in their business model: they invest for the short term, load companies up with debt and extract fees, and insulate themselves from legal liability. States can address all three of these issues. They can require that private equity firms buying businesses headquartered within their borders hold those businesses for a meaningful period of time. They can require that firms not load up local companies with debt, not extract unreasonable fees, and not engage in tactics like dividend recapitalizations and sale-leasebacks, which often eviscerate companies’ assets. And they can reform their “corporate veil” statutes to make it possible to hold firms responsible for the consequences of their actions.

Such actions will no doubt be subject to legal challenge. But states shape their own liability laws, regulate in-state companies, and even in certain circumstances impose laws that have effects beyond their borders. In a world where congressional legislation is unlikely, states may be the most powerful institutions to constrain the actions of private equity.

Investigate rollups. As described above, private equity firms are rolling up a huge range of industries. States, through their attorneys general, have the authority to enforce the antitrust laws and stop these abuses. To do so, they will need better information about acquisitions that are occurring. States should require companies to submit to them the same information they submit to the federal government about large proposed transactions and require independent reporting on smaller transactions that are nevertheless important, such as rollups in the medical profession. Washington and Connecticut already require reporting like this on significant health care mergers.35 Other states should do the same.

Strengthen corporate practice of medicine laws. Private equity firms are rolling up medical practices in part because they have been able to circumvent state corporate practice of medicine laws. To make this possible, firms are appointing figurehead physicians to “run” these companies, when, in fact, it is the firms themselves that allegedly do so. States should update their laws that prohibit this “corporate practice of medicine” to more clearly ban this behavior and prevent medical decisions from being made by nonmedical professionals.

End contracts with abusive prison service companies. Private equity firms have bought numerous prison services, from cafeteria and commissary providers to health care companies and prison release card servicers. Previous chapters document the overwhelmingly negative result—far worse than what would likely happen if the states were in charge of these services. States and localities should end their contracts with private equity providers of these services and do this work themselves. By removing the profit motive for these services, governments will eliminate the incentive that drives down the quality of care in each industry and may ultimately save themselves money.

End surprise billing for ambulances. Congress passed legislation to deal, in part, with the scourge of surprise medical billing. But the legislation did not address surprise billing by ground ambulatory services.36 States, many of whom independently adopted their own legislation on the issue, should ban surprise billing by these ambulance companies.

Ban abusive arbitration agreements. Private equity firms have imposed arbitration agreements in a range of industries in which they have been active: nursing homes, payday lending, for-profit colleges, and others. The Supreme Court has circumscribed states’ ability to regulate these agreements, but there is still some room to maneuver. California, for instance, prohibited employers from forcing employees to sign arbitration agreements as a condition of their employment. The Supreme Court may yet invalidate the legislation, but in late 2021, the Ninth Circuit upheld it.37 Vermont, meanwhile, proposed legislation banning “unconscionable” arbitration agreements, such as those that would require fees greater than those for a court proceeding.38 The bill was ultimately vetoed,39 but it, along with model legislation proposed by the National Consumer Law Center,40 could serve as a template for other states.

Stop abusive debt collection practices. Private equity firms are buying up payday and installment lenders. States can update their sometimes comically out-of-date lists of personal property exempt from collection: until 2011, for instance, Massachusetts protected two cows, twelve sheep, and two swine from being taken by debt collectors, but only a car worth up to $750.41 Updates will ensure that borrowers can keep essential assets—cars, phones, and so forth—that are necessary to work and survive. States can also prohibit the abuse of arrest warrants in civil cases and cap the statute of limitations on collecting consumer debts. Importantly, states can limit how aggressively debtors can garnish low-income people’s wages, leaving a minimum for how much must be kept in people’s bank accounts.42 Finally, states can require creditors to have actual documentation that the debts they seek to collect are valid and properly transferred to the companies trying to collect the debts,43 something, incredibly, that often does not happen.

Protect tenants in private equity–owned rental properties. Private equity firms are buying up single-family homes and flipping them into rental properties. States and cities should make sure that these residents are adequately protected. For instance, governments should extend rent control and tenant protection laws to single-family rental homes (California and Oregon have already done this44). They should limit how many properties a single owner can have and impose a residential vacancy tax for corporate property owners, to discourage owners from strategically keeping properties empty.45 Governments should also stop selling foreclosed homes in bundles, a practice that ensures that only institutional investors can buy these properties.46 And they should ban hidden fees that drive so much of private equity firms’ income from rental properties. Disclosure laws here are not enough: governments should cap how much a corporate landowner can make from fees as a percentage of rental income.

Corporate control of the rental properties is also distorting the market: in 2021 alone, asking rents for houses rose 13 percent over the year before.47 Building more properties is important, but in a market increasingly controlled by large investors, it is also necessary to impose limits on rent increases for some properties: Oregon, for instance, limits rent increases to 7 percent above the local rate of inflation; California, 5 percent.48 Tenants should also be given a right of first refusal to buy properties they rent. Washington, DC, Portland, and Baltimore have already adopted this;49 others should follow their lead.

End abuses of for-profit colleges. As discussed above, private equity firms are investing in for-profit colleges, which often have abysmal graduation and job placement rates while leaving students mired in debt. The Century Foundation has made a number of recommendations for how states can contain the abuses of for-profit colleges.

First, where data shows that for-profit schools are being particularly predatory—for instance, saddling students with unreasonable debt or demonstrating poor graduation or job placement rates—they should be shut down.50 For-profit colleges already report much of this information to the Department of Education. States should require that the same information be sent to them, so that they can decide whether these schools should continue to operate. Additionally, states should create a private right of action for students to sue schools that have poor student outcomes.

Second, states should ensure that for-profit colleges actually spend money on instruction. For instance, public and nonprofit colleges generally spend over half the money they receive on teaching; for-profit colleges spend less than 10 percent.51 Each college reports to the US Department of Education how much money it spends on instruction. States should demand this information themselves and require that a minimum percentage be spent on teaching.52 This may ultimately discourage private equity investment in the industry.

Third, schools that go bankrupt must do so in an orderly way. For-profit colleges often close down unexpectedly, leaving students in the lurch. States should require colleges to close in an orderly fashion, and students shouldn’t have to pay money (and in fact, should be refunded) when a school abruptly closes before they get their degrees.53 Maryland’s Disorderly School Closures Act54 already does this and can serve as a model for other states.

Fourth, for-profit colleges must stop disguising themselves as nonprofits. All nonprofits must file a Form 990 with the IRS to prove that they are not abusing their tax-exempt status.55 While the IRS should pursue investigations into the issue, the agency’s staffing has been gutted. States should require the same information to be sent to them, to conduct their own independent reviews.

Finally, for-profit colleges must stop requiring students to sign binding arbitration clauses. The Obama administration issued a rule to end forced arbitration for students at for-profit colleges, a rule that the Trump administration reversed.56 While the Department of Education should reinstate the rule, states can accomplish the same by conditioning the grant of any money they send to for-profit colleges on their dropping the use of arbitration agreements.57

State Attorneys General and Private Plaintiffs

State attorneys general and, in many cases, ordinary people can sue to stop some of private equity firms’ worst excesses and generally can follow the litigation strategy for the Justice Department and FTC described above. For instance, attorneys general and private plaintiffs can sue to stop anticompetitive rollups, as well as the interlocking directorates of corporate boards. When harmed, people can also sue for violations of state corporate practice of medicine laws. And both consumers and state attorneys general can sue private equity–owned businesses—for-profit colleges, nursing homes, prison services, and so forth—that violate local consumer protection laws.

Most creatively, people may be able to sue the board members of private equity–owned companies for breaches of fiduciary duty. Board members typically owe duties of care and loyalty to the companies they oversee, and yet many board members are personally divided between the companies they lead and the private equity firms they often work for. When board members authorize dividend recapitalizations, sale-leasebacks, or excessive fees, they may violate their obligations to these companies. Employees at, or customers of, companies gutted by private equity firms should seek to recover damages under this theory.58

Congress

More than anything, to address the fundamental problems with the private equity business model, Congress should pass the Stop Wall Street Looting Act. This legislation, introduced by Senators Elizabeth Warren, Tammy Baldwin, and Sherrod Brown, as well as Representatives Mark Pocan and Pramila Jayapal,59 would give workers higher priority in the bankruptcy process, end the carried interest loophole, and prevent companies from doing dividend recapitalizations within the first two years of ownership.

Congress can also address through legislation virtually all of the regulatory solutions discussed above. It can also fill important gaps that can only be fixed through new laws. For instance, it can condition the receipt of additional stimulus money on not firing workers or engaging in extractive practices like dividend recapitalizations and excessive management fees or executive compensation.60

Even if it is not feasible to pass legislation with a sixty-vote majority in the Senate, Congress should launch an investigation into private equity, similar to its high-profile investigation into Big Tech, which produced important revelations about the industry. With subpoena power, Congress will be able to uncover, in ways that ordinary reporting cannot, so much about how private equity firms are making their money. It can also uniquely focus on the concerning ties that many private equity firms have with foreign governments and the extent to which those ties may hurt our economy and our national security.

Investors

Private equity firms get their money through a variety of sources: sovereign wealth funds, high-net-worth individuals, and, most importantly, public pension funds, which provide nearly half of firms’ investable money.61 Most public pension funds have open meetings and invite comments from the public. Following the example of Worth Rises’s successful efforts to slow investments in prison phone services, discussed in Chapter 7, activists should use these meetings to stop public pensions from investing in the most predatory private equity firms.

Activists

Activists—individuals, nonprofit organizations, academics, and others—play an essential role in building the infrastructure and public pressure for action on the predatory practices of private equity.

First, new or existing groups can connect people agitating for change in disparate industries affected by private equity, such as nursing homes, payday lending, prison services, and medical practices. The specifics of each industry are different, but there is much that these people can learn from one another, including how private equity firms are organized, where they might be vulnerable to lawsuits, when public advocacy campaigns have been particularly effective, and who might join adjacent causes in solidarity. There is much that we can learn from each other, and strength that we can draw on.

Second, these organizations can publish explanations of how the private equity business model affects their area of concern. Plaintiffs can then make better arguments to pierce the corporate veil and hold firms accountable for the actions of their portfolio companies. Publishing a database of the largest investors in private equity firm funds—public pension funds chief among them—will help activists identify which funds they should pressure to divest investments. Highlighting which politicians are getting the most money from private equity firms—information that is publicly available through the nonprofit Open Secrets but that is seldom reported—will be illuminating and informative. Many of private equity’s influence campaigns are conducted in the open; all that is necessary is for someone to look.

Third, these organizations can make it easier for people to participate in rulemaking and litigation. Protests matter. So too do comments submitted to regulators and affidavits submitted to courts. The processes for participating in rulemaking and litigation can be obscure, but it is important for people to be a part of them. Citizens can make concrete the harms of decisions that private equity firms, more often than not, would like to be kept obscure and technical. Organizations can help people understand how to participate in these processes and convince them to do so.

Fourth, organizations focused on doing something about private equity plunder can power creative lawsuits, something that government agencies cannot. For instance, activists should work with investors in or former employees of private equity–owned companies to sue for breach of fiduciary duty and work with consumers to bring mass arbitration claims. These kinds of cases require finding private plaintiffs, a task that only activists outside of government can do.

Finally, organizations can pressure public pension funds to divest from private equity firms that engage in particularly odious tactics and pressure nonprofits (for instance, art museums), on whose board many private equity leaders sit, to agitate for change. Public pressure campaigns worked in the prison services industry, and they can work elsewhere too. All that’s necessary are the organizations and people to offer focus and momentum.

[image: image]

The actions described above would rein in private equity’s worst excesses and help to protect consumers, workers, and the economy as a whole. While many are ambitious and time consuming, the risk of inaction is enormous. As described at the outset of this book, left unconstrained, private equity will transform the economy in this decade the way that Big Tech did in the last decade and subprime lenders did in the decade before that.

But if inaction carries enormous risks, action carries enormous opportunity. Americans are a diverse and dynamic people. Limiting private equity—freeing people from these companies’ predation and enabling their own entrepreneurialism—could immeasurably improve people’s lives and the spirit of our country. The recommendations above are ambitious, but they are all achievable.

A better world is possible. We just need to demand it.
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Praise for Plunder

“As shorthand for the crazy unfairness of financialized modern capitalism, more accurate than Wall Street or hedge fund is private equity—the state-of-the-art corporate-takeover mode that has brought predatory greed and ruthlessness to new levels, wrecking companies and workers’ lives as a matter of course. Plunder is the right word, as Brendan Ballou lucidly explains in his infuriating, illuminating, essential book. And his practical plan for reining in this monstrous new centerpiece of our system makes total sense.”

—Kurt Anderson, author of Evil Geniuses: The Unmaking of America

“As private equity has risen to seize everything from nursing homes to clothing retailers to private prisons to our retirement savings, Ballou has written a cogent and indispensable book on this strange financial world. Ballou shows how these modern-day robber barons not only target the poor and serve themselves, but also bore into the foundations of our economy and society, weakening it for everyone. He ends with a stirring road map for reform.”

—Jesse Eisinger, ProPublica, author of The Chickenshit Club: Why the Justice Department Fails to Prosecute Executives

“Private equity might be the biggest economic story of the century, and yet so few people understand what it is or how it’s crippling our economy and our democracy. In Plunder, Ballou tells a complicated story clearly and explains how private equity shapes your life and, importantly, how it can be stopped. For anyone who wants to understand why our economy has become so broken and so unjust—and for anyone who wants to fix it—Plunder is required reading.”

—Zephyr Teachout, professor of law, Fordham Law School, and author of Break ’em Up: Recovering our Freedom from Big Ag, Big Tech, and Big Money

“Plunder offers a clear and critical analysis of the private-equity industry. Ballou shows how some private equity firms have ruined retail businesses, made housing more expensive, reduced the quality of health care and nursing homes, and wreaked havoc on families. If you’re interested in understanding the hidden sources of our economic problems—and in fixing them—read this book.”

—Ganesh Sitaraman, professor of law, Vanderbilt University, and author of The Crisis of the Middle-Class Constitution

“Private equity firms don’t just transform our economy: they co-opt and compromise our government and our democracy. As few other people can, Ballou has shown how private equity has been so phenomenally successful in advancing its agenda at every level of government, and how government has been so tremendously solicitous of private equity. For anyone who wants to understand what’s happening in our economy and our democracy, Plunder is required reading.”

—Russ Feingold, former senator, president of the American Constitution Society, and author of The Constitution in Jeopardy: An Unprecedented Effort to Rewrite Our Fundamental Law and What We Can Do About It

“Despite owning companies with tens of millions of workers and impacting the lives of tens of millions more by buying up hospitals, nursing homes, housing, and other services we depend on, giant private-equity firms still largely operate in the shadows—and prefer it that way. Ballou’s Plunder shines an important light on these finance giants that have reshaped the global economy to their advantage, connecting private equity firms’ actions directly to the lives of people who are impacted, from workers, to patients, to students, and many more. Ballou reminds us that in nearly all these cases, private equity firms have not acted alone—instead they have been aided and abetted by, and profit massively from, the willing assistance of government. Perhaps most importantly, Plunder points us toward solutions—the concrete actions we can take to halt the doom loop of private-equity-driven inequality and press for a more just economy.”

—Jim Baker, executive director, Private Equity Stakeholder Project

“The mysterious private-equity industry is one of the most destructive forces in American society—and one that too few people truly understand. Ballou’s Plunder promises to change that. At a time when private equity has never been more powerful, his book shines a floodlight on the corporate raiders ravaging our economy and lays out a comprehensive road map for policymakers willing to take them on. For people who want to understand why America suffers from enormous disparities in wealth and power—and what we can do to change it—Plunder is essential reading.”

—Sarah Miller, executive director, American Economic Liberties Project
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PublicAffairs is a publishing house founded in 1997. It is a tribute to the standards, values, and flair of three persons who have served as mentors to countless reporters, writers, editors, and book people of all kinds, including me.

I.F. STONE, proprietor of I. F. Stone’s Weekly, combined a commitment to the First Amendment with entrepreneurial zeal and reporting skill and became one of the great independent journalists in American history. At the age of eighty, Izzy published The Trial of Socrates, which was a national bestseller. He wrote the book after he taught himself ancient Greek.

BENJAMIN C. BRADLEE was for nearly thirty years the charismatic editorial leader of The Washington Post. It was Ben who gave the Post the range and courage to pursue such historic issues as Watergate. He supported his reporters with a tenacity that made them fearless and it is no accident that so many became authors of influential, best-selling books.

ROBERT L. BERNSTEIN, the chief executive of Random House for more than a quarter century, guided one of the nation’s premier publishing houses. Bob was personally responsible for many books of political dissent and argument that challenged tyranny around the globe. He is also the founder and longtime chair of Human Rights Watch, one of the most respected human rights organizations in the world.
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For fifty years, the banner of Public Affairs Press was carried by its owner Morris B. Schnapper, who published Gandhi, Nasser, Toynbee, Truman, and about 1,500 other authors. In 1983, Schnapper was described by The Washington Post as “a redoubtable gadfly.” His legacy will endure in the books to come.
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